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GASES  ABeUED  AND  BETlSlfmED 

m  THB 

SUPREME  COURT 

OF  THB 

STATE  OF  IPAHO. 


(May  9,  1905.) 

BBLLB  CITY  MANUFACTURING  COMPANY  t.  FRIZ- 

ZELL. 
[81  Pac.  58.] 

IPoBKiGN  CoBPOBATiONs— Doing  Businbbs  Within  This  Stat«— Stat- 
ute— Interstate  Commekgs — Filing  Articles  or  Inoo&pobation 
— ^Designating  Agent  Upon  Whom  SEavicE  or  Process  mat  bb 
Made. 

1.  A  foreign  corporation  that  manufactures  farm  machinery  in 
another  state  and  sella  the  same  to  citizens  of  this  state  upon 
orders  to  be  approved  by  it^  taken  either  by  a  local  or  transient 
agent,  and  if  approved  the  machinery  to  be  shipped  into  the  state 
pursuant  to  such  order,  does  not  come  within  the  provisions  of 
section  2653  of  the  Bevised  Statutes  as  amended  by  act  approved 
March  10,  1903  (Sees.  Laws  1903,  p.  49). 

2.  Such  corporation  so  making  sales  is  not  required  by  the  pro- 
visions of  said  section  to  have  a  designated  place  of  business  in 
this  state  or  to  file  its  articles  of  incorporation  with  the  county 
recorder  and  Secretary  of  State,  or  designate  an  agent  upon  whom 
service  of  process  may  be  made. 

3.  Business  conducted  as  shown  by  the  facts  in  this  case  is 
simply  interstate  commerce.  It  was  intercourse  and  traffic  result- 
ing in  the  purchase  and  sale  of  farm  machinery  and  not  the 
"doing  of  business''  within  the  meaning  of  that  phrase  as  used 
in  said  section  2653,  Bevised  Statutes. 

4.  The  legislature  cannot  impose  conditions  or  limitations  upon 
the  right  of  a  foreign  corporation  to  make  contracts  in  the  state 
for  earxying  on  interstate  commerce  between  the  states. 

5.  The  provisions  of  the  above  section  were  not  intended  to, 
and  do  not,  interfere,  with  interstate  commerce,  but  apply  only  to 
eorporations    actually    doing    or   conducting    bnsinees   within    the 

Idaho,  VoL  11—1 
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Ar^ment   for  Appellant. 

6.  A  state  legislature  is  prohibited  from  placing  any  restric- 
tions upon  interstate  commerce;  that  power  is  reserved  to  Ck>n- 
gress. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Latah  County.  Hon- 
orable Edgar  C.  Steele,  Judge. 

Action  to  recover  the  purchase  price  for  a  threshing  ma- 
chine outfit.    Judgment  for  the  plaintiff.    Affirmed. 

Stewart  S.  Denning,  for  Appellant. 

Manufacturing  corporations  and  aU  other  corporations 
whose  business  is  of  local  and  domestic  nature  are  subject  to 
the  control  of  the  state.  (Crutcher  v.  Kentucky,  141  U.  S. 
47,  11  Sup.  Ct.  Rep.  851,  35  L.  ed.  649;  Coe  v.  Errol,  116  U. 
S.  517,  6  Sup.  Ct.  Rep.'  475,  29  L.  ed.  715.)  And  this  irre- 
spective of  the  proposition  that  a  part  of  the  business  of  such 
manufacturing  corporation  may  be  the  sale  of  the  products 
in  other  states.  (United  States  v.  E,  C.  Knight  Co.,  156  U. 
S.  1,  15  Sup.  Ct.  Rep.  249,  39  L.  ed.  325;  Hopkins  v.  United 
States,  171  U.  S.  578,  19  Sup.  Ct.  R^p.  40,  43  L.  ed.  290;  John 
Deere  Plow  Co.  v.  Wyland,  69  Kan.  245,  76  Pac.  863,  and 
cases  cited.)  Plaintiff  was  ^transacting  business"  in  the 
state  of  Idaho  under  the  contract.  {Connecticut  Mut.  Ins. 
Co.  V.  Spratley,  172  U.  S.  602,  19  Sup.  Ct.  Rep.  309,  43  L.  ed. 
569;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup. 
Ct.  Rep.  739,  28  L.  ed.  137 ;  Farrior  v.  New  England  Mg.  Sec. 
Co.,  88  Ala.  275,  7  South.  200;  Commonwealth  v.  Standard 
Oil  Co,,  101  Pa.  St.  119;  Santa  Clara  Female  Academy  v. 
Sulliva7i,  116  111.  375,  56  Am.  Rep.  776,  6  N.  E.  183;  Oshkosh 
W.  W.  Co.  V.  City  of  Oshkosh,  187  U.  S.  437,  23  Sup.  Ct.  Rep. 
234,  47  L.  ed.  240 ;  Pennsylvania  Co.  v.  Bauerle,  143  111.  459, 
33  N.  E.  166;  Chattanooga  Nat.  Bldg.  etc.  Assn.  v.  Benson. 
189  U.  S.  408,  23  Sup.  Ct.  Rep.  630,  47  L.  ed.  870;  Diamond 
Glue  Co.  V.  United  States  Glue  Co.,  187  U.  S.  611,  23  Sup.  Ct. 
Rep.  206,  47  L.  ed.  328.)  Only  laws  passed  after  a  con- 
tract has  come  into  existence  can  impair  its  obligation.  (Ed- 
wards V.  Kearzey,  96  U.  S.  595,  24  L.  ed.  793;  Deeny  v.  Ben- 
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net,  128  U.  S.  489,  9  Sup.  Ct.  Rep.  134,  32  L.  ed.  491 ;  Rap- 
alje  &  Lawrence's  Law  Dictionary,  935;  Anderson's  Law  Dic- 
tionary, 754;  Johnson  v.  Fay,  16  Gray,  144;  Commonwealth 
V.  Bennett,  108  Mass.  30,  11  Am.  Rep.  304 ;  Baker  v.  John- 
son, 2  Rob.  (N.  Y.)  570;  Smith  v,  Morrison,  22  Pick.  430; 
Stine  V.  Bennett,  13  Minn.  153;  Logan  v.  State,  3  Heisk. 
(Tenn.)  442 ;  Hill  v.  State,  5  Lea,  725 ;  In  re  Kemeys,  56  Hnn, 
1117;  Janes  v.  Hutchinson,  43  Ala.  721;  Chumasero  v.  Potts, 
2  Mont.  242;  Waterman  v,  Philadelphia,  33  Pa.  St.  202; 
Diamond  Glue  Co.  v.  United  States  Olue  Co.,  187  U.  S:  611, 
23  Sup.  Ct.  Rep.  206,  47  L.  ed.  328.)  A  foreign  corpora- 
tion finding  itself  within  the  state  of  Idaho,  as  a  matter  of 
grace,  could  not,  by  its  own  act,  acquire  any  right  as  against 
the  state  to  continue  its  domicile  therein.  {State  ex  rel.  Crow 
V.  Firemen's  Fund  Ins.  Co.,  152  Mo.  1,  52  S.  W.  595,  45  L. 
R.  A.  363;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535,  24  L. 
ed.  148 ;  Connecticut  Mut.  Ins.  Co.  v.  Spratley,  172  U.  S.  602, 19 
Sup.  Ct.  Rep.  309,  43  L.  ed.  569 ;  Fletcher  v.  Peck,  6  Cranch, 
87,  3  L.  ed.  162 ;  Bedford  v.  Eastern  Bldg.  etc.  Assn.,  181  U. 
S.  227,  21  Sup.  Ct.  Rep.  597,  45  L.  ed.  834;  Chattanooga  Nat. 
Bldg.  etc.  Assn.  v.  Denson,  189  U.  S.  408,  23  Sup.  Ct.  Rep. 
630,  47  L.  ed.  870.)  The  contract  having  been  made  after  the 
passage  and  publication  of  the  statute,  it  was  necessarily  made 
with  a  view  to  the  statute  and  subject  to  its  terms.  {Ford  v. 
Chicago  Mutual  Assn.,  155  111.  166,  39  N.  E.  651,  27  L.  R.  A. 
298;  Pinney  v.  Nelson,  183  U.  S.  144,  22  Sup.  Ct.  Rep.  52,  46 
L.  ed.  125;  Stine  v.  Bennett,  13  Minn.  153.)  The  following 
case  was  decided  by  the  supreme  court  of  the  United  States  on 
the  twentieth  day  of  February,  1905 :  Allen  et  al.  v.  Alleghany 
Co.,  196  U.  S.  458,  25  Sup.  Ct.  Rep.  311,  49  L.  ed.-553. 

Orland  &  Smith,  for  Respondent. 

The  contention  of  the  respondent  is,  that  it  is  not  necessary 
to  file  its  articles  nor  appoint  an  agent,  for  the  reason  that  it 
is  not  doing  business  in  the  state  of  Idaho  within  the  mean- 
ing of  the  act  of  March  10,  1903 ;  that  it  is  engaged  in  inter- 
state business,  and  that  this  act  does  not  apply  to  foreign  cor- 
porations selling   its  manufactured  wares  in  the  state   of 
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Idaho;  that  if  the  act  does  apply  to  sales  of  this  kind,  the 
selling  of  its  manufactured  products  to  citizens  of  the  state, 
then  the  act  is  void,  being  in  conflict  with  the  provisions  of 
section  8  of  article  1  of  the  constitution  of  the  United  States, 
under  the  following  provisions,  "To  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,'*  and  violative 
of  the  principles  of  interstate  commerce.  This  respondent 
has  no  place  of  business  in  the  state  of  Idaho,  and  never  has 
had,  and  only  sold  this  single  machine  in  the  state  during  the 
year.  '  So  far  as  this  transaction  is  concerned,  it  is  purely 
interstate  commerce;  the  machine  was  manufactured  in  Wis- 
consin, and  shipped  directly  from  the  manufacturer  with- 
out the  state  to  the  appellant  within  the  state  of  Idaho.  (17 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  61;  Oloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  5  Sup.  Ct.  Rep.  628,  29 
L.  ed.  159 ;  Horn  Silver  M.  Co.  v.  New  York,  143  U.  S.  305, 
12  Sup.  Ct.  B^p.  403,  36  L.  ed.  164;  McCaU  v.  California, 
136  U.  S.  104,  10  Sup.  Ct.  Rep.  881,  34  L.  ed.  394;  Norfolk 
etc.  R.  R.  Co.  V.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct. 
Rep.  958,  34  L.  ed.  394;  Hooper  v.  California,  155  U.  S.  649, 
15  Sup.  Ct.  Rep.  207,  39  L.  ed.  297;  Cooper  Mfg.  Co.  v.  Per- 
guson,  113  U.  S.  727,  5  Sup.  Ct.  Rep.  739,  28  L.  ed.  1137, 
Sigcl-Campion  L.  8.  C.  Co.  v.  Haston,  68  Kan.  749,  75  Pac. 
1028;  MacNaughton  v.  McGirl,  20  Mont.  124,  63  Am.  St.  Rep. 
610,  49  Pac.  655,  38  L.  R.  A.  367.)  The  power  reserved 
to  Congress  to  control  commerce  between  the  states  applies 
as  well  to  corporations  as  to  individuals.  The  manner  in 
which  such  commerce  is  carried  on,  whether  through  agents 
and  salesmen  traveling  through  the  state,  or  by  other  sys- 
tems of  agency  is  immaterial;  it  is  but  a  means  to  accom- 
plish the  ends  of  commerce.  {Singer  Mfg.  Co.  v.  Hardee,  4 
N.  Mex.  175,  16  Pac.  605;  Wagner  v.  Meakin,  92  Fed.  77; 
Coit  V.  Sutton,  102  Mich.  324,  60  N.  W.  690,  25  L.  R.  A.  819; 
Chinn  V.  White  Sewing  Mach.  Co.,  57  Ark.  24,  38  Am.  St. 
Rep.  223,  20  S.  W.  591,  18  L.  R.  A.  206;  McCaU  v.  Calif  or- 
nia,  136  U.  S.  104,  10  Sup.  Ct.  Rep.  881,  34  L.  ed.  394;  Rob- 
bins  V.  Taxing  Dist.,  120  U.  S.  489,  7  Sup.  Ct.  Rep.  592,  30 
L.  ed.  694;  Lyng  v.  Michigan,  135  U.  S.  161,  10  Sup.  Ct.  Rep. 
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725,  34  L.  ed.  150;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
727,  5  Sup.  Ct.  Rep.  739,  28  L.  ed.  1137;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  11  Sup.  Ct.  B^p.  851,  35  L.  ed.  650; 
Kindel  v,  Beck  &  P.  L.  Co.,  19  Colo.  310,  35  Pac.  539,  24  L. 
R.  A.  311 ;  Colorado  Iron  Works  v.  Sierra  Orande  Min,  Co., 
15  Colo.  499,  22  Am.  St.  Rep.  433,  25  Pac.  325;  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolfe  Co.,  118  Fed.  241 ;  Talbutt 
V.  State,  39  Tex.  Cr.  64,  73  Am.  St.  Rep.  903,  44  S.  W.  1091; 
Bloomington  v.  Bourland,  137  111.  534,  31  Am.  St.  Rep.  382, 
27  N.  E.  692;  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  107; 
Brennen  v.  TitusviUe,  153  U.  S.  289,  14  Sup.  Ct.  Rep.  829, 
38  L.  ed.  719;  Leisy  v.  Harden,  135  U.  S.  100,  10  Sup.  Ct. 
Rep.  681,  34  L.  ed.  128.)  The  power  of  Congress  to  legis- 
late upon  questions  of  commerce  between  the  states,  and  any  at- 
tempt on  the  part  of  the  state  to  do  so  is  void.  And  especially 
is  this  true  since  the  passage  of  the  interstate  commerce 
act  of  February  4,  1887.  {Walling  v.  Michigan,  116  U. 
S.  447,  6  Sup.  Ct.  Rep.  454,  29  L.  ed.  691;  Brown  v.  Huston, 
114  U.  S.  622,  5  Sup.  Ct.  Rep.  1091,  29  L.  ed.  257;  Welton  v. 
Missouri,  91  U.  S.  275,  23  L.  ed.  348;  17  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  p.  67,  and  cases  cited.)  The  respondent  de- 
sires to  further  call  the  attention  of  the  court  to  a  decision 
which  has  come  to  hand  since  the  argument  of  the  case. 
{Kehrer  v.  Stewart,  197  U.  S.  60,  25  Sup.  Ct.  Rep.  403,  49 
L.  ed.  403.) 

SULLIVAN,  J. — The  respondent  in  this  action  is  a  foreign 
corporation,  organized  and  doing  business  under  the  laws  of 
the  state  of  Wisconsin,  and  is  engaged  in  the  manufacture  of 
threshing-machines  and  farm  machinery  and  selling  the  same 
in  the  various  states  of  the  Union.  On  the  twenty-sixth  day 
of  June,  1903,  the  defendant,  who  is  the  appellant  here,  gave 
an  order  to  one  M.  J.  Shields  of  Moscow,  Idaho,  for  a  thresh- 
ing-madiine,  which  order  was  taken  on  blanks  furnished  by 
the  respondent  corporation  to  said  Shields,  and  it  is  provided 
in  said  order  that  the  same  is  taken  subject  to  the  approvaJ 
of  said  corporation.  It  appears  that  said  order  was  accepted 
and  the  threshing-machine  and  other  machinery  connected 
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therewith  was  sent  to  the  said  Shields  at  Moscow,  and  was 
thereafter  delivered  by  him  to  the  appellant,  the  purchase 
price  thereof  being  $615,  for  which  the  respondent  gave  his 
two  promissory  notes,  one  for  $307.50,  payable  on  the  first 
day  of  November,  1903,  and  the  other  for  the  same  amount, 
payable  on  November  1,  1904,  with  interest  on  each  at  the 
rate  of  eight  per  cent  per  annum.  Appellant  having  failed 
to  make  the  payments  as  agreed,  this  suit  was  brought  to 
enforce  the  collection  of  said  promissory  notes.  In  his  an- 
swer the  appellant  admitted  certain  allegations  of  the  com- 
plaint and  denied  others,  and  the  affirmative  defense  is  made 
that  the  respondent  not  having  complied  with  the  provisions 
of  the  act  of  the  legislature  approved  March  10,  1903  (Sess. 
Laws  1903,  p.  49),  requiring  foreign  corporations,  before 
doing  business  in  the  state  of  Idaho,  to  file  articles  of  in- 
corporation with  the  county  recorder  where  its  principal 
place  of  business  is  situated,  and  with  the  Secretary  of  State, 
and  designate  an  agent  upon  whom  service  of  process  may 
be  made,  cannot  maintain  this  action  for  that  reason.  A 
demurrer  was  interposed  to  this  defense,  which  was  sustained 
by  the  court,  and  thereafter  judgment  was  entered  against 
the  appellant  as  prayed  for  in  the  complaint. 

Counsel  for  appellant  has  failed  to  comply  with  that  provi- 
sion of  paragraph  1  of  rule  6  of  the  rules  of  this  court  which 
requires  the  brief  to  contain  a  distinct  enumeration  of  the 
several  errors  relied  on,  but  it  is  clear  from  his  brief  that  his 
only  contention  is,  that  the  plaintiff  being  a  foreign  corpora- 
tion and  not  having  complied  with  the  provisions  of  the  act  of 
the  legislature  above  cited,  in  not  filing  its  articles  of  incor- 
poration as  thereby  required  and  designating  an  agent  upon 
whom  service  of  process  may  be  made,  cannot  maintain  this 
action  for  that  reason.  The  act  referred  to  is  an  act  amend- 
ing section  2653  of  the  Revised  Statutes,  and  was  approved 
March  10,  1903,  and  went  into  effect  sixty  days  thereafter, 
which  was  prior  to  the  date  of  the  contract  referred  to  in 
this  action.  Said  act  provides,  among  other  things,  that  a 
foreign  corporation,  before  ** doing  business''  in  this  state, 
must  file  its  articles  of  incorporation  with  the  county  recorder 
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of  the  county  in  which  is  designated  its  principal  place  of 
business,  and  also  file  such  articles  with  the  Secretary  of 
State,  and  designate  some  person  in  such  county  upon  whom 
process  may  be  served.  It  is  also  provided  that  *'no  con- 
tract or  agreement  made  in  the  name  of,  or  for  the  use  or 
benefit  of,  such  corporation  prior  to  the  making  of  such  fil- 
ings as  first  herein  provided  can  be  sued  upon  or  be  enforced 
in  any  court  of  this  state  by  such  corporation.'* 

The  only  question  presented  for  decision  is  whether  under 
the  facts  of  this  case  the  respondent  was  **  doing  business  in 
this  state"  according  to  the  meaning  of  that  phrase  as  used 
in  said  act,  and  if  it  is  not,  that  is  the  end  of  this  case. 

It  is  contended  by  counsel  for  appellant  that  although  the 
respondent  manufactured  its  machinery  in  the  state  of  Wis- 
consin and  simply  took  orders  as  above  stated,  for  the  sale  of 
such  machinery  within  the  state  of  Idaho,  that  it  comes  within 
the  provisions  of  said  act  and  cannot  maintain  this  action. 
We  cannot  agree  with  counsel  in  that  contention.  The  legis- 
lature never  intended  that  that  law  should  apply  to  foreign 
corporations  except  those  actually  engaged  in  business  within 
the  state,  and  excludes  interstate  commerce.  And  it  was  not 
intended  to  apply  to  interstate  commerce  between  corporations 
or  citizens  of  other  states  and  citizens  or  corporations  of  this 
state.  In  Gates  Iron  Works  v.  Cohen,  7  Colo.  App.  341,  43 
Pac.  667,  under  a  law  similar  to  the  one  in  question,  it  was  . 
held  that  a  single  sale  of  machinery  within  the  state  by  a 
foreign  corporation  is  not  within  a  statute  prohibiting  such 
corporations  ** doing  business"  in  the  state  before  complying 
with  certain  conditions,  such  as  filing  articles  of  incorpora- 
tion. {Babbitt  v.  Field,  6  Ariz.  6,  52  Pac.  775.)  And  in  Tal- 
lapoosa Lumber  Co,  v.  Holbert,  5  App.  Div.  559,.  39  N.  Y. 
Supp.  432,  it  was  held  that  the  procuring  in  New  York  of 
orders  for  goods  by  traveling  agents  of  a  foreign  corpora- 
tion, which  orders  are  to  be  transmitted  to  the  home  office 
of  the  corporation  for  approval,  after  which  the  goods  are  . 
to  be  shipped  from  such  office  to  the  buyer  in  New  York, 
does  not  constitute  "doing  business"  within  the  law  requir- 
ing foreign  corporations  to  obtain  a  certificate  of  authority 
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to  do  business  in  New  York.  And  in  People  v.  Roberts,  25 
App.  Div.  13,  48  N.  Y.  Supp.  1028,  a  foreign  corporation  hav- 
ing its  chief  place  of  business  in  a  foreign  state  with  no  oflSce 
or  place  of  business  in  New  York,  constituted  a  certain  firm 
with  a  regular  place  of  business  in  that  state  its  selling  agents. 
Those  agents  forwarded  orders  to  said  corporation  which, 
after  approval,  were  filled  at  the  company's  factories.  The 
agents  received  as  compensation  a  commission.  Consign- 
ments were  also  made  at  frequent  intervals  to  said  agents  who 
filled  some  local  orders.  Under  that  state  of  facts  it  was 
held  that  the  corporation  was  not  doing  business  in  the  state 
within  the  laws  provided  for  taxing  corporations  doing  busi- 
ness in  the  state. 

So  far  as  the  transaction  in  the  case  at  bar  is  concerned,  it 
was  simply  and  purely  interstate  commerce.  The  machine 
was  manufactured  in  Wisconsin  and  shipped  direct  from  the 
manufactory  without  the  state  as  per  said  order  to  the  ap- 
pellant within  the  state  of  Idaho,  or  to  M.  J.  Shields,  to  be 
delivered  to  the  appellant.  Interstate  conmierce  is  defined  as 
follows  in  17  American  and  English  Encyclopedia  of"  Law, 
second  edition,  page  61:  **  Interstate  commerce  or  commerce 
among  the  several  states  of  the  Union  is  commerce  which  con- 
cerns more  states  than  one.  Strictly  considered,  it  consists 
in  intercourse  and  traffic,  including  in  these  terms  naviga- 
tion and  the  transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale  and  exchange  of  commod- 
ities." (See,  also,  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
5  Sup.  Ct.  Rep.  826,  29  L.  ed.  159.)  As  stated  in  Norfolk 
E,  Co,  V.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct.  Rep.  958, 
34  L.  ed.  394:  **It  is  settled  by  numerous  decisions  of  this 
court  that  a  state  cannot,  under  the  guise  of  a  license  tax, 
exclude  from  its  jurisdiction  a  foreign  corporation  engaged 
in  interstate  commerce  or  impose  any  burdens  upon  such  com- 
merce within  its  limits."  That  rule  is  too  well  settled  to  re- 
quire further  citation  of  authorities. 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct.  Rep. 
729,  28  L.  ed.  1137,  was  a  case  of  a  contract  made  in  Colo- 
rado by  an  Ohio  corporation  to  build  and  deliver  in  Colo- 
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rado  certain  machinery  and  the  Colorado  party  to  pay  for 
it.  The  court  held  that  that  was  not  the  carrying  on  of  busi- 
ness in  Colorado  within  the  meaning  of  its  statute,  regard- 
ing foreign  corporations,  containing  provisions  similar  to  our 
own.  It  is  said  in  that  case:  ** So  it  is  clear  that  the  statute 
cannot  be  construed  to  impose  upon  a  foreign  corporation 
limitations  of  its  fights  to  make  contracts  in  the  state  for 
carrying  on  commerce  between  the  states,  for  that  would 
make  the  act  an  invasion  of  the  exclusive  right  of  Congress 
to  regulate  commerce  within  the  several  states.''  As  bearing 
on  interstate  commerce,  see  In  re  Kinyon,  9  Idaho,  642,  75 
Pac.  268;  In  re  Abel,  10  Idaho,  288,  77  Pac.  621. 

If  the  legislature  intended  to  apply  the  provisions  of  the 
law  under  consideration  to  facts  such  as  those  involved  in  the 
case  at  bar,  it  must  be  held  unconstitutional  as  in  violation 
of  the  commerce  clause  of  the  federal  constitution.  But  we 
do  not  think  the  legislature  intended  to  have  it  applied  to 
transactions  such  as  those  involved  in  the  case  at  bar;  in  other. 
words,  interstate  commerce.  A  state  cannot  require  a  foreign 
corporation  engaged  in  interstate  commerce  to  designate  an 
ageift  or  have  a  place  of  business  within  the  state.  It  is 
said  in  17  American  and  English  Encyclopedia  of  Law,  sec- 
ond edition,  pages  106,  107,  as  follows:  **The  state  cannot 
impose  conditions  or  limitations  upon  the  right  of  a  foreign 
corporation  to  make  contracts  in  the  state  for  carrying  on 
commerce  between  the  states.''  And  again  it  says:  **A  state 
statute  providing  that  no  foreign  corporation  doing  business 
in  the  state  can  maintain  any  action  with  reference^  to  such 
business  unless  it  has  filed  a  copy  of  its  charter,  paid  the 
required  fees  and  secured  a  certificate,  is  void  as  an  inter- 
ference with  interstate  commerce  so  far  as  the  business  of 
a  foreign  corporation  constitutes  interstate  commerce.  In- 
terstate commerce  may  be  carried  on  and  sales  negotiated, 
either  by  agents  within  the  state  or  commercial  agents  or 
drummers,  or  by  correspondence.''  One  of  the  cases  prin- 
cipally relied  upon  by  the  appellant  is  Diamond  Olue  Co.  v. 
United  States  Glue  Co,,  187  U.  S.  611,  23  Sup.  Ct.  Rep.  206, 
47  L.  ed.  328.     In  that  case  the  plaintiff  was  an  Illinois  cor- 
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poration,  and  entered  into  a  contract  with  the  defendant,  a 
Wisconsin  corporation,  by  which  it  was  to  have  the  manage- 
ment of  the  manufactory  of  glue  in  a  factory  within  the  state 
of  Wisconsin,  and  was  to  assist  in  the  operation  of  such  fac- 
tory and  keep  it  supplied  with  a  superintendent,  and  was  to 
control  and  handle  and  sell  the  output  of  the  factory.  That 
was  correctly  held  to  be  *' transacting  business"  within  the 
state  within  the  meaning  of  the  Wisconsin  statute  forbid- 
ding foreign  corporations  transacting  business  within  the 
state  until  they  had  filed  a  copy  of  their  charter  with  the 
Secretary  of  State.  In  that  case  the  Illinois  corporation  was 
actually  transacting  and  doing  business  in  Wisconsin,  was 
manufacturing  glue  there,  and  the  court  properly  held  that 
it  came  within  the  provisions  of  the  laws  of  Wisconsin,  and 
is  not  in  point  in  the  case  at  bar. 

Counsel  for  appellant  have  cited  many  cases,  and  we  have 
examined  the  most  of  them  and  find  that  they  contain  some 
peculiar  features  which  takes  them  out  of  the  rule  applicable 
to  interstate  commerce,  and  are,  therefore,  held  to  be  doing 
busipess  within  the  meaning  of  the  law  of  those  particular 
states.  Many  of  them  are  cases  not  involving  the  question 
of  interstate  commerce,  such  as  writing  insurance,  which  is 
held  not  to  be  interstate  commerce.  (See  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  ed.  357.) 

The  case  of  Chattanooga  Nat,  Bldg.  etc.  Assn.  v.  Denson, 
189  U.  S.  408,  23  Sup.  Ct.  Rep.  630,  47  L.  ed.  871,  cited  by  ap- 
pellant, is  a  case  for  the  loan  of  money,  and  does  not  involve 
the  question  of  interstate  commerce  and  is  not  applicable  to  the 
case  at  bar.  The  law  in  question  only  applies  to  corporations 
that  are  actually  doing  or  conducting  business  within  the  state, 
and  was  not  intended  to  apply  to  corporations  engaged  in 
''interstate  commerce."  The  supreme  court  of  the  United 
States  by  numerous  decisions  has  defined  the  term  **  inter- 
state commerce,"  and  any  state  legislative  act  that  hinders 
or  interferes  with  or  places  restrictions  upon  such  conunerce 
is  in  violation  of  the  commerce  clause  of  the  federal  consti- 
tution. No  restriction  can  be  imposed  upon  interstate  com- 
merce by  a  state.     That  power  is  reserved  to  Congress. 
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The  judgment  of  the  trial  court  is  affirmed,  with  costs  in 
favor  of  respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(May  10,  1905.) 

PORESMAN  V.   BOARD   OP   COMMISSIONERS. 
[80  Pac.  1131.] 

Appeal  from  Judghknt  or  District  Coukt  Bsndsrsd  on  Appeal  ntoM 
Oeder  or  Board  or  Commissioners — Filing  Undertaking. 

1.  The  prosecution  of  an  appeal  from  a  judgment  of  the  dis- 
trict court  rendered  on  appeal  from  an  order  or  decision  of  a 
board  of  county  commissioners  is  governed  by  the  general  stat- 
utes on  appeal,  and  an  undertaking  is  essential  to  the  validity  of 
such  appeal. 

2.  Id. — A  failure  to  give  an  undertaking  on  i^peal  in  such 
case  is  fatal  and  the  appeal  will  be  dismissed. 

(Syllabus  by  the  court.) 

APPEAL  from  a  judgment  of  the  District  Court  of  Nez 
Perce  County,  rendered  on  appeal  from  an  order  of  the  Board 
of  Commissioners  of  Nez  Perce  County.  Honorable  Edgar  C. 
Steele,  Judge.    Appeal  dismissed. 

Bender  &  Lingenfelter,  for  Appellant,  cite  no  authorities 
upon  the  point  decided. 

B.  S.  Crow  and  Miles  S.  Johnson,  for  Respondent,  file  no 
brief. 

AILSHIE,  J. — When  this  case  was  called  for  oral  argu- 
ment the  respondent  filed  and  presented  a  motion  to  dismiss 
the  appeal,  on  the  ground  that  no  undertaking  on  appeal  was 
ever  filed  in  the  case.  The  appeal  was  originally  taken  from 
an  order  of  the  board  of  county  commissioners  of  Nez  Perce 
county,  and  the  matter  was  heard  in  the  district  court,  and 
the  order  of  the  board  of  commissioners  was  there  affirmed. 
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and  this  appeal  was  then  taken  from  the  judgment  of  the 
district  court  aflSrming  the  order  of  the  board  of  commis- 
sioners. After  hearing  counsel  for  the  respective  partis 
on  this  motion,  the  same  was  granted,  and  the  appeal  was 
dismissed.  Owing  to  the  apparent  confusion  among  some 
of  the  prior  decisions  of  the  court  on  this  specific  question, 
we  have  thought  it  best  to  file  an  opinion  in  this  case  and 
definitely  define  the  views  of  the  court  as  to  the  necessity 
for  giving  an  undertaking  on  an  appeal  in  such  case.  In 
Great  Northern  By,  Co.  v.  Kootenai  County,  10  Idaho,  379,  78 
Pac.  1078,  it  was  held  that  the  giving  of  an  undertaking  on  ap- 
peal from  an  order  of  the  board  of  commissioners  to  the  district 
court  is  not  jurisdictional,  and  that  an  undertaking  in  such 
case  can  be  demanded  only  after  the  judge  of  the  district 
court  has  made  his  order  requiring  such  undertaking  and 
fixing  the  amount  thereof.  Upon  that  point  there  is  no  un- 
certainty in  the  decisions.  On  the  question,  however,  as  to 
the  necessity  for  an  undertaking  upon  appeal  in  such  cases 
from  the  district  court  to  the  supreme  court,  there  is  a  lack 
of  certainty  in  the  decisions  of  this  court.  In  Rav^nscroft 
V,  Board  of  Commissioners,  5  Idaho,  178,  47  Pac.  942,  it  was 
suggested  that  the  statute  did  not  contemplate  the  giving  of 
an  undertaking  on  appeal  from  the  board  of  commissioners  to 
the  district  court,  or  on  appeal  from  the  district  court  to  the 
supreme  court,  unless  for  reasons  mentioned  in  the  statute  the 
court  should  make  an  order  requiring  such  undertaking.  In 
Davis  V.  Elmore  County,  9  Idaho,  764,  75  Pac.  910,  an  appeal 
was  dismissed  for  failure  to  give  an  undertaking,  and  it  was 
there  suggested  that  an  undertaking  on  appeal  is  essential  in 
all  cases  where  the  appeal  is  takqn  for  the  purpose  of  protect- 
ing the  appellant's  individual  rights.  In  the  two  latter  cases, 
it  does  not  appear  that  the  court's  attention  was  ever  called  to 
two  provisions  of  the  statute  which  we  think  conclusive  on  this 
question,  and  the  application  of  which  would  give  a  definite 
rule  to  be  followed  in  the  prosecution  of  appeals  in  such  cases. 
Those  acts  were  both  passed  in  March,  1895.  By  the  pro- 
visions of  an  act  approved  March  6,  1895  (Sess.  Laws  1895, 
V.   52),  sections  1776  to   1779,   inclusive,  Revised  Statutes, 
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were  amended  to  authorize  appeals  from  orders  of  a  board 
of  county  commissioners,  and  section  1779  provided  that  an 
appeal  might  be  prosecuted  from  the  decision  of  the  district 
court  to  the  supreme  court  within  five  days  after  such  de- 
cision. Thereafter,  and  on  the  ninth  day  of  the  same  month, 
an  act  was  approved  amending  section  4807,  Revised  Stat- 
utes, by  adding  th^ereto  subdivision  4.  This  subdivision  pro- 
vides that  an  appeal  may  be  taken  to  the  supreme  court  from 
a  judgment  entered  on  an  appeal  from  an  order,  decision  or 
action  of  a  board  of  county  commissioners  within  ninety  days 
after  the  entry  of  such  judgment.  From  these  provisions  it 
appears  that  the  legislature,  after  having  provided  for  ap- 
peals from  orders  of  a  board  of  commissioners  to  the  dis- 
trict court,  and  for  appeals  from  judgments  of  the  district 
court,  rendered  in  such  cases,  concluded  that  it  was  neces- 
sary to  extend  the  time  for  the  prosecution  of  an  appeal  from 
the  district  court  from  five  days,  as  provided  in  the  original 
act,  to  ninety  days;  but  instead  of  amending  the  original 
act  in  that  respect,  they  added  this  subdivision  4  to  section 
4807,  Revised  Statutes,  and  thereby  subjected  such  appeals 
to  the  provisions  of  tl\e  general  statutes  governing  appeals 
to  the  supreme  court.  The  act  of  March  6,  1895,  was  re- 
enacted  February  14,  1899  (Sess.  Laws  1899,  248),  and  the 
act  of  March  9,  1895,  was  re-enacted  on  the  same  date.  Un- 
der the  law  as  it  now  stands,  appeals  from  orders  of  a  board 
of  county  commissioners  to  the  district  court  are  regulated 
by  the  provisions  of  sections  1776  to  1779,  inclusive,  as 
amended  March  6,  1895.  While  appeals  from  judgments  of 
the  district  court  entered  on  appeal  from  an  order,  decision 
or  action  of  a  board  of  county  commissioners  are  governed 
by  sections  4807  to  4809,  being  the  general  statutes  on  ap- 
peal to  the  supreme  court.  This  being  true,  section  4808  ap- 
plies and  provides  that  an  appeal  shall  be  **  ineffectual  for 
any  purpose,  unless  within  five  days  after  service  of  notice 
of  appeal,  an  undertaking  be  filed.''  It  is  therefore  consid- 
ered that  in  cases  of  appeals  from  judgments  of  the  district 
court,  which  have  been  entered  on  appeal  from  an  order,  de- 
cision or  action  of  a  board  of  county  commissioners,  an  on- 
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dertaking  must  be  given  as  in  other  cases  on  appeal  to  the 
supreme  court.  The  appeal  is  dismissed^  with  costs  to  re- 
spondents. 

Stockslager,  G.  J.,  and  Sullivan,  J.,  concur. 


(Maj  12,  1905.) 

Mcdonald  v.  doust. 

[81  FlM.  60.] 

GONSTITCnONAL  LaW  — ^ACT    AbOUSHTNG  A  OOTTNTT — ^POWIB  09  LEGIS- 
LATURE OVEK  COUNTISS. 

1.  Section  1  of  article  18  of  the  eonstitntion  recognizes  the 
eonnties  organized  and  existing  at  the  date  of  its  adoption,  and 
it  is  not  within  the  power  of  the  legislature  to  destroy  or  abolish 
such  governmental  organizations. 

2.  Acts  inconsistent  with  the  spirit  of  the  constitution  are  as 
much  prohibited  bj  its  terms  as  are  acts  speeificalljr  enumeiated 
and  forbidden  therein. 

3.  Act  of  the  legislature  approved  February  28,  1905,  entitled 
**An  act  to  abolish  the  county  of  Kootenai  within  the  state  of 
Idaho,  and  create  and  organize  the  counties  of  Lewis  and  Chirk 
within  said  state,  define  the  boundaries  thereof,  and  locate  the 
county  seats  of  Lewis  and  Clark  counties,  apportion  the  debt  of 
Kootenai  county  between  Lewis  and  Ckirk  counties,  and  to  pro- 
vide for  the  appointment  of  officers  in  said  Lewis  and  Clark  coun- 
ties, and  for  transcribing  a  portion  of  the  records  of  Clark  county, 
and  to  constitute  said  counties  of  Lewis  and  Clark  a  part  of  the 
first  judicial  district  of  the  state  of  Idaho,"  is  unconstitutional 
and  void  in  that  it  attempts  to  abolish  and  destroy  an  organized 
county  of  the  state. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  a  writ  of  mandate.  Altema- 
tiye  writ  issued  and  upon  hearing  writ  quashed  and  action 
dismissed. 

Edwin  McBee,  Ezra  Whitla,  C.  W.  Beale,  Herman  H. 
Taylor  and  McClear  &  Burgan,  for  Plaintiff. 

In  this  matter  the  defendant  has  filed  a  demurrer  to  the 
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petition  of  the  petitioner  and  attacked  the  constitutionality 
of  the  act  of  the  legislature  under  which  he  is  acting  as  sheriff 
of  the  county  of  Clark,  state  of  Idaho.     In  our  judgment 
there  is  but  one  question  for  determination  in  this  matter  and 
that  is,  Has  the  legislature  of  the  state  of  Idaho,  under  the 
constitution  of  our  state,  the  right  to  abolish  a  county  and 
create  and  organize  others  from  such  territory^     The  right 
of  the  legislature  to  abolish  a  county  has  been  upheld  by  this 
court  and  by  nearly  all  other  courts  of  the  Union.     {Blaine 
County  v.  Heard,  5  Idaho,  6,  45  Pac.  890;  People  v.  Alturas 
Co.,  6  Idaho,  418,  55  Pac.  1067,  44  L.  R.  A.  122;  Wright  v. 
Kelly,  4  Idaho,  624,  43  Pac.  565 ;  Division  of  Howard  County, 
15  Kan.  194;  State  v.  Hamilton,  40  Kan.  323,  19  Pac.  723; 
State  V.  Commrs.  of  Kiowa  Co.,  41  Kan.  630,  21  Pac.  601 . 
Portwood  V.  Board  of  Supervisors,  52  Miss.  523;  Coles  c. 
Madison  County,  1  III.    (Breese)    154,   12  Am.   Dec.   If^l.) 
Section  2  of  article  1  of  our  constitution  also  authorizes  the 
abolition  of  a  county  and  is  in  language  as  follows:  ''All 
political  power  is  inherent  in  the  people.     Government  is  in- 
stituted for  their  equal  protection  and  benefit,  and  they  have 
the  right  to  alter,  reform  or  abolish  the  same,  whenever  they 
may  deem  it  necessary ;  and  no  special  privilege  or  immunity 
shall  ever  be  granted,  and  may  not  be  altered,  revoked,  or 
repealed  by  the  legislature."     {State  Bank  y.  Knopp,   16 
How.  (U.  S.)  369-380,  14  L.  ed.  977.)     In  the  case  of  Division 
of  Howard  County,  15  Kan.  215,  the  supreme  court  of  that 
state  took  occasion  to  say:  **In  the  case  of  Hunt  v.  Meadows, 
1  Kan.  90,  it  was  held  that  an  act  of  the  territorial  legis- 
lature, passed  after  the  state  was  admitted  into  the  Union, 
destroying  the  county  of  Madison,  was  invalid.''    In  Iowa,  in 
the  case  of  Duncombe  v.  PrindLe,  12  Iowa,  1,  it  was  held  that 
an  act  destroying  the  county  of  Humboldt  was  valid.     And 
we  think  such  acts  are  valid.     Of  course,  when  a  county  is 
destroyed,  the  county  seat  must  go  with  it.     The  county  seat 
of  an  old  county  need  not  be  made  the  county  seat  of  any  new 
county,  or  indeed  of  any  county,  new  or  old,  into  wkich  such 
county  seat  may  be  placed  by  a  change  of  county  lines,  or  by 
the  creation  of  a  new  county.     Where  a  new  county,  formed 
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out  of  territory  taken  from  an  old  county,  includes  within  its 
limits  the  county  seat  of  the  old  county,  such  place  ceases 
to  be  the  county  seat  of  the  old  county,  and  does  not  become 
the  county  seat  of  the  new  county.  (7  Am.  &  Bug.  Ency. 
of  Law,  2d  ed.,  p.  1045,  subd.  4;  Attorney  General  v.  Fitz- 
Patrick,  2  Wis.  542.)  The  power  to  locate  a  county  seat, 
in  the  first  instance,  belongs  to  the  legislature,  and  it  is  not 
necessary  that  there  should  be  any  Tote  of  the  electors  of  the 
county  upon  the  question.  (7  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1013-1015;  Doane  v.  Logan  County,  3  Idaho,  38,  26 
Pac.  167 ;  Attorney  General  v.  Iron  County,  64  Mich.  607,  31 
N.  W.  539.)  In  County  of  Cherokee  v.  State,  36  Kan.  337, 
13  Pac.  558,  the  supreme  court  of  Kansas  laid  down  the  rule 
that  in  determining  whether  an  act  of  the  legislature  is  un- 
constitutional it  is  the  duty  of  the  courts  to  give  such  a  con- 
struction to  it,  if  possible,  as  will  uphold  the  act.  See,  also, 
upon  this  branch  of  the  case,  Wright  v.  Kelly,  4  Idaho,  624, 
43  Pac.  565;  Bonhomme  County  v.  Bemdt,  15  S.  Dak.  494, 
90  N.  W.  147;  Cook  v.  Port  of  Portland,  20  Or.  580,  27  Pac. 
263,  13  L.  R.  A.  533;  Santo  v.  State,  2  Iowa,  165,  63  Am. 
Dec.  487 ;  Town  of  McGregor  v.  Baylies,  19  Iowa,  43. 

Fremont  Wood,  Edgar  Wilson  and  Charles  L.  Heitman,  for 
Defendant. 

The  legislature  cannot  abolish  a  county  or  a  county  govern- 
ment. Section  1,  article  18,  of  our  state  constitution  pro- 
vides: **The  several  counties  of  the  territory  of  Idaho  as  they 
now  exist  are  hereby  recognized  as  legal  subdivisions  of  this 
state."  {Li7icoln  Co.  v.  George,  3  Idaho,  108,  26  Pac.  983.) 
We  are  aware  that  the  decisions  of  some  of  the  states  hold  in 
direct  terms  that  counties  may  be  abolished  at  the  legislative 
will.  We  have  examined  many  of  these  cases  and  in  no  in- 
stance do  we  find  a  constitutional  inhibition  against  such 
legislative  abolition  of  counties  similar  to  the  one  in  our  con« 
stitution.  The  legislature  cannot  remove  the  county  seat 
from  Rathdrum  to  Coeur  d'Alene,  as  provided  in  this  act, 
without  a  compliance  with  the  requirements  of  section  2  of 
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article  18  of  the  state  constitution.  The  legislature  cannot 
do  indirectly  that  which  it  is  forbidden  to  do  directly.  This 
is  a  rule  dictated  by  reason,  and  supported  by  the  highest 
authority.  (Craig  v.  State,  4  Pet.  410,  7  L.  ed.  903.)  It 
will  be  noted  that  the  constitutional  inhibition  against  a  legis- 
lative removal  of  the  county  seat  without  a  vote  of  the  people 
in  Illinois  is  not  nearly  so  exacting  as  section  2  of  article  18 
of  our  constitution.  (See,  also,  James  Co.  v.  Hamilton  Co., 
89  Tenn.  237,  14  S.  W.  601,  before  cited.)  The  act  in  ques- 
tion is  void  and  unconstitutional,  because  it  does  not  lie  within 
the  power  of  the  legislature  to  abolish  a  county  organiza- 
tion or  a  county  government.  (James  Co.  v.  Hamilton  Co., 
89  Tenn.  237,  14  S.  W.  601;  People  v,  Marshall,  12  111.  391.) 

AILSHIE,  J. — This  is  an  original  application  by  the  plain- 
tiff, praying  for  the  issuance  of  a  writ  of  mandate.  The 
plaintiff  alleges  that  at  the  general  election  held  in  November, 
1904,  the  defendant,  !Edwin  Doust,  was  duly  elected  sheriff 
of  the  county  of  Kootenai,  and  thereafter  qualified  and  en- 
tered upon  the  discharge  of  his  duties  as  such  sheriff.  That 
thereafter  the  legislature  passed  an  act  abolishing  the  county 
of  Kootenai  and  creating  the  counties  of  Lewis  and  Clark, 
and  that  by  the  provisions  of  the  act,  the  governor  was  au- 
thorized and  directed  to  appoint  county  officers  for  each  of 
the  new  counties,  and  that  in  accordance  therewith  he  ap- 
pointed the  plaintiff  as  sheriff  of  the  county  of  Clark,  and 
that  plaintiff  immediately  entered  upon  the  discharge  of  his 
duties  as  such  sheriff  and  demanded  of  the  defendant  as  the 
former  sheriff  of  Kootenai  couijty  that  he  deliver  over  to 
plaintiff  the  records,  money,  property  and  prisoners  within 
his  care  and  custody  belonging  to  the  county  of  Clark,  and 
that  the  defendant  refuses  so  to  do.  The  defendant  demurred 
to  the  petition  and  at  the  same  time  answered,  and  undei 
both  his  demurrer  and  answer  urges  that  the  act  abolishing 
Kootenai  county,  and  creating  the  counties  of  Lewis  and 
Clark  is  unconstitutional  and  void.  The  act  in  question  wa.« 
approved  on  the  twenty-eighth  day  of  February,  1905,  and 
is  entitled:  "An  act  to  abolish  the  county  of  Kootenai  withic 
Idaho^  Vol.  11—2 
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the  state  of  Idaho,  and  create  and  organize  the  counties  of 
Lewis  and  Clark  within  said  state,  define  the  boundaries 
thereof,  and  locate  the  county  seats  of  Lewis  and  Clark  coun- 
ties, apportion  the  debt  of  Kootenai  county  between  Lewis 
and  Clark  counties,  and  to  provide  for  the  appointment  of 
officers  in  said  Lewis  and  Clark  counties,  and  for  transcribing 
a  portion  of  the  records  of  Clark  county,  and  to  constitute 
•aid  counties  of  Lewis  and  Clark  a  part  of  the  first  judicial 
district  of  the  state  of  Idaho."  Section  1  of  the  act  is 
as  follows:  '*The  county  of  Kootenai,  in  the  state  of  Idaho, 
shall  be  and  is  hereby  abolished,  and  the  county  of  Lewis  and 
the  county  of  Clark  in  said  state  are  hereby  created,  and 
said  counties  of  Lewis  and  Clark  shall  embrace  all  the  terri- 
tory heretofore  included  within  the  boundary  of  said  Kootenai 
county."  By  the  further  provisions  of  the  act  the  territory 
comprising  Kootenai  county  is  divided  between  the  two  new 
counties,  and  the  county  seat  of  Lewis  county  is  established 
at  Sandpoint,  and  that  of  Clark  at  Coeur  d'Alene  City.  It 
contains  an  emergency  clause  whereby  the  act  goes  into  effect ' 
immediately  upon  its  approval,  and  the  governor  is  directed 
to  appoint  officers  for  the  two  counties  within  ten  days  after 
the  approval  of  the  act;  but  there  is  no  provision  in  the 
bill  for  the  continuation  or  carrying  on  of  county  govern- 
ment from  the  time  the  act  goes  into  effect  until  the  new 
officers  qualify. 

By  section  1  of  this  act  the  county  of  Kootenai  is  abolished 
and  from  the  identical  territory  formerly  constituting  and 
comprising  that  county,  two  counties  are  created,  to  be  known 
as  Lewis  and  Clark,  respectively.  To  my  mind  the  control- 
ling, and  in  fact  the  only  serious,  question  in  this  case  is  the 
power  of  the  legislature  to  abolish  and  destroy  a  county 
existing  at  the  time  of  the  adoption  of  the  constitution.  If 
this  question  be  resolved  in  favor  of  the  exercise  of  such 
power,  then,  in  my  judgment,  the  act  under  consideration 
must  stand.  If  such  power  does  not  exist,  then  the  act  is 
unconstitutional  and  void. 

Article  18  of  the  constitution  is  entitled  **  County  Organiza- 
tion."    Section  1  of  that  article  reads:  **The  several  counties 
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of  the  territory  of  Idaho,  as  they  now  exist,  are  hereby  rec- 
o^ized  as  legal  subdivisions  of  this  state."  Section  2  of  the 
same  article  provides  that  "no  county  seat  shall  be  removed 
unless  upon  petition  of  a  majority  of  the  qualified  electors  of 
the  county,  voting  on  the  proposition  at  a  general  election, 
shall  vote  in  favor  of  such  removal."  Section  3  of  the  same 
article  provides  that  no  county  shall  be  divided  and  the  por- 
tion cut  off  be  attached  to  another  county  without  first  sub- 
mitting the  question  to  a  vote  of  the  people  in  the  portion 
to  be  detached.  By  section  4  it  is  provided  that  *'no  new 
counties  shall  be  established  which  shall  reduce  any  county 

to  an  area  of  less  than  four  hundred  square  miles Nor 

shall  any  new  county  be  formed  which  shall  have  an  area  of 
less  than  four  hundred  square  miles." 

The  only  instance  in  which  these  provisions  of  the  consti- 
tution have  been  directly  under  consideration  by  this  court 
was  in  People  v.  George,  3  Idaho,  72,  26  Pac.  983.  In  that 
case  three  separate  opinions  were  filed  by  the  justices  of  this 
court.  Mr.  Justice  Huston,  in  his  concurring  opinion,  held 
that  the  legislature  was  without  the  power  or  authority  under 
the  constitution  to  abolish  a  county.  Mr.  Justice  Morgan, 
who  filed  the  principal  majority  opinion,  held  that  the  act  of 
the  legislature  creating  and  establishing  the  counties  of  Alta 
and  Lincoln  from  the  identical  territory  formerly  constituting 
Alturas  and  Logan  was  a  palpable  evasion  of  the  constitution 
by  doing  in  an  indirect  manner  that  which  the  constitution 
forbids  being  done  directly,  and  that  the  evasion  consisted 
in  the  attempt  to  cut  off  a  portion  of  one  county  and  attach 
it  to  another  county  without  submitting  the  question  to  a 
vote  of  the  people  affected  thereby.  Chief  Justice  Sullivan, 
dissenting  from  the  views  announced  by  the  majority  of  the 
court,  expressed  the  opinion  that  the  legislature  had  plenary 
power  in  both  the  abolition  and  creation  of  counties.  It  is 
true  that  several  cases  have  been  before  our  court  involving 
acts  abolishing  old  and  creating  new  counties,  but  in  none 
of  those  cases  has  the  question  here  involved  been  directly 
in  issue  or  squarely  passed  upon  by  our  court.  In  Doan 
V.  Board  of  Commissioners,  3  Idaho,  38,  26  Pac.  167,  it  was 
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held  that  section  2,  article  18,  of  the  constitution  does  not 
apply  to  the  location  of  a  county  seat  consequent  upon  the 
creation  of  a  new  county.  In  Wright  v,  Kelley,  4  Idaho,  624, 
43  Pac.  565,  the  court  declined  to  pass  upon  the  constitu- 
tionality of  an  act  of  the  legislature  creating  Blaine  county, 
on  the  ground  that  such  question  could  not  he  raised  upon 
application  for  writ  of  mandate  by  a  private  party.  In 
Bellevue  Water  Co,  v.  Stockslager,  4  Idaho,  636,  43  Pac.  568, 
it  was  held  that  the  constitutionality  of  an  act  creating  Blaine 
county  could  not  be  tested  upon  application  of  a  private 
party  for  a  writ  of  prohibition.  In  Blaine  County  v.  Heard^ 
5  Idaho,  6,  45  Pac.  890,  it  was  held  that  the  court  could  not 
examine  the  legislative  journals  for  the  purpose  of  ascertain- 
ing the  motives  of  the  legislature  for  the  passage  of  an  act. 
The  opinion  in  that  case  concludes  by  saying  that  the  act  es- 
tablishing Blaine  county  is  constitutional,  but  that  expression 
seems  to  have  followed  from  the  court's  conclusion  that  it 
could  not  examine  into  the  legislative  motive  rather  than  from 
any  other  point  considered.  It  is  evident  from  that  opinion 
that  the  court  did  not  consider  or  pass  upon  the  constitutional 
authority  of  the  legislature  to  abolish  a  county.  This  is 
clearly  apparent  when  we  remember  that  the  writer  of  this 
latter  opinion  had  stated  his  position  in  People  v.  George, 
that  a  county  could  not  be  abolished  by  legislative  act.  In 
People  V,  Alturas  County,  6  Idaho,  418,  55  Pac.  1067,  44  L. 
B.  A.  122,  the  constitutionality  of  the  act  establishing  Blaine 
county  was  sustained  by  reason  of  the  application  of  the  doc- 
trine of  estoppel,  and  no  other  point  was  passed  upon  in  the 
case. 

From  the  foregoing  it  is  fair  to  say  that  in  this  state  there 
is  no  expression  which  has  the  approval  of  a  majority  of  the 
court,  as  constituted  at  the  time,  upon  the  identical  question 
under  consideration.  The  nearest  approach,  as  above  stated, 
was  in  the  George  case,  and  there  we  have  one  of  the  learned 
justices  saying  the  legislature  could  not  abolish  a  county,  and 
the  other  saying  that  it  could  do  so,  and  the  third  holding  that 
that  particular  question  was  not  material  to  the  determina- 
tion of  the  case  under  consideration.     In  this  state  of  opin- 
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ion,  as  heretofore  expressed  by  this  court,  I  have  felt  at  lib- 
erty, as  well  as  impelled  by  duty,  to  make  an  independent 
examination  of  this  question,  and  in  the  light  of  our  con- 
stitution to  determine,  if  possible,  the  purposes  of  the  f  ramers 
of  the  constitution  and  the  people  in  its  adoption  with  refer- 
ence to  the  creation,  organization,  dissolution  and  destruction 
of  counties. 

At  the  outset  there  are  a  few  propositions  which  are  con- 
ceded, and  the  statement  of  which  will  simplify  the  question 
and  limit  our  research.  Under  the  foregoing  provisions  of 
the  constitution  we  find:  1.  No  county  seat  can  be  removed 
except  upon  a  vote  of  the  people  and  two-thirds  of  the  quali- 
fied electors  voting  in  favor  of  the  removal;  2.  No  part  of 
any  county  can  be  cut  off  and  attached  to  another  county 
without  a  majority  of  the  people  in  the  territory  to  be  cut  off 
voting  in  favor  thereof;  3.  No  new  county  can  be  established 
which  will  reduce  an  old  county  to  an  area  of  less  than  four 
hundred  square  miles;  4.  No  new  county  can  be  created  which 
shall  have  an  area  of  less  than  four  hundred  square  miles; 
5.  The  l^islature  may  create  new  counties.  The  act  under 
consideration,  if  it  is  valid  legislation,  abolished  the  county 
of  Kootenai,  destroyed  all  county  government  therein,  and, 
of  course,  abolished  the  seat  of  county  government.  The  same 
act  and  the  same  section  created  two  new  counties  out  of 
the  same  territory  and  gave  them  two  new  names,  viz.,  Lewis 
and  Clark.  The  object  to  be  attained  was  to  have  two  coun- 
ties where  one  formerly  existed.  There  is  no  one  questions 
in  this  case  but  that  the  legislature  had  the  power  to  create 
the  county  of  Lewis  and  establish  the  county  seat  thereof  at 
Sandpoint,  had  they  left  the  remainder  of  the  territory  or- 
ganized as  Kootenai  county  with  the  county  seat  at  Bath- 
drum,  as  it  had  previously  existed. 

It  is  also  admitted  that  had  they  not  abolished  Kootenai 
eounty  and  reorganized  the  county  containing  the  old  county 
seat,  the  legislature  would  have  been  powerless  under  the  con- 
stitution (section  2,  article  18)  to  establish  the  county  seat  at 
Coeur  d'Alene  for  the  same  county  in  which  the  old  county 
seat,  Bathdrum,  was  located.    Now,  then,  is  it  i)ossible,  by 
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saying  they  abolished  the  county  and  by  the  same  act  reor- 
ganized the  territory  containing  the  old  comity  seat  under 
a  new  name^  with  the  county  seat  at  another  town,  they  could 
accomplish  the  ends  forbidden  by  the  constitution  and  thereby 
circumvent  its  operation^  The  purpose  of  creating  and  or- 
ganizing counties  is  to  obtain  for  the  people  local  and  county 
government.  That  government  is  as  effective  and  operative, 
we  take  it,  under  one  county  named  as  another.  The  con- 
stitution was  adopted  for  the  establishment  and  in  aid  and 
furtherance  of  government,  and  not  for  the  disorganization 
and  abolition  of  government.  The  supreme  court  of  Tennes^ 
see,  in  James  County  v.  Hamilton  County,  89  Tenn.  237,  14 
S.  W.  601,  in  discussing  somewhat  similar  provisions  of  the 
Tennessee  constitution  to  those  of  our  constitution  with  refer- 
ence to  the  creation  and  organization  of  counties  and  the 
removal  of  county  seats,  said:  **From  it  [the  constitution], 
it  is  clearly  manifest  the  authority,  and  only  authority,  con- 
ferred is  to  build  up,  and  not  to  pull  down.  It  is  equally 
apparent  that  it  never  occurred  to  the  framers  that  a  county 
could  be  destroyed  or  dissolved  by  an  arbitrary  act  of  the 
legislature.  The  expression  of  one  thing  is  the  exclusion  of 
the  other.  If  the  constitution  is  so  careful  of  the  rights  of 
old  counties  in  taking  from  them  fractions  to  form  new 
counties;  if  it  is  so  watchful  of  the  rights  of  citizens  in 
county  seats,  it  follows  that  it  is  also  jealous  of  any  power 
that  might  utterly  destroy  old  counties,  as  the  passage  of  the 
act  before  us." 

We  are  cited  to  section  2,  article  1,  of  the  constitution, 
where  it  is  recited  that  **no  special  privileges  or  inununities 
shall  ever  be  granted  that  may  not  be  altered,  revoked  or  re- 
pealed by  the  legislature"  as  authority  for  the  legislature 
abolishing  a  county.  Now,  it  must  be  apparent  at  once  that 
a  county  organization  or  county  government  is  neither  a 
special  privilege  nor  special  immunity.  On  the  other  hand,  it 
is  a  fundamental  governmental  right  recognized  and  adopted 
by  the  constitution  (section  1,  article  1),  and  rests  with  the 
people  (section  2,  article  1),  and  cannot  be  abrogated  or 
alienated  by  legislative  act.     It  is  true  the  manner  of  organ- 
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ization  and  exercise  of  that  power  are  the  subjects  of  legis- 
lative control  (section  5,  article  18),  but  the  dissolution  of 
government  does  not,  under  our  constitution,  rest  with  the 
legislature.  At  the  time  of  the  adoption  of  the  constitution 
all  of  the  territory  of  the  state,  comprising  over  eighty-four 
thousand  square  miles,  was  then  organized  into  eighteen  coun- 
ties, and  those  counties  were  recognized  as  legal  subdivisions 
of  the  state  (section  1,  article  18),  and  by  the  very  terms  of 
that  document  it  was  made  possible  to  increase  the  then  ex- 
isting number  of  counties,  as  the  population  and  wealth  of 
the  state  might  increase,  to  the  maximum  number  of  two 
hundred  and  twelve  counties.  This  would  indicate  that  the 
constitution  contemplated  growth  and  not  dissolution.  The 
constitution  was  framed  and  adopted  as  the  organic  law  on 
which  to  build  a  commonwealth  and  not  as  a  sanction  for 
the  destruction  of  what  we  already  had.  The  thoughts  and 
hopes  of  the  people  who  adopted  that  document  were  centered 
on  a  future  filled  with  the  progress  and  development  time 
is  bringing  us.  Not  a  thought  was  entertained  of  ever  giving 
up  what  we  then  had  and  destrojang  the  local  county  govern- 
ments that  were  recognized  by  section  1  of  article  18. 

There  is  no  middle  ground  on  this  proposition.  The  legis- 
lature either  can  or  cannot  abolish  a  county.  If  they  can  do 
so  at  all,  they  can  do  so  unconditionally  and  without  limita- 
tion, except  as  controlled  by  section  4,  article  18.  The.  power 
vested  in  the  legislature  to  create  counties  may  be  exercised 
or  not,  as  they  see  fit — ^there  exists  no  authority  by  which 
they  can  be  compelled  to  exercise  such  power.  If  the  power 
to  abolish  counties  exists  at  all,  it  exists  freed  from  all  con- 
ditions and  independent  of  the  power  to  create  counties.  If 
these  respective  powers  each  exist  they  are  absolute  and  inde- 
pendent of  each  other,  and  the  legislature  might  abolish  any 
one  or  all  of  the  counties  of  the  ptate  without  creating  any 
county  or  counties  to  take  their  place  and  thereby  leave  the 
people  without  any  local  or  county  government  at  all.  The 
mere  statement  of  this  proposition  refutes  the  assumption  on 
which  it  rests.    No  such  thing  can  be  done. 
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It  seems  to  me  that  the  authority  granted  by  the  constitu- 
tion to  create  "new  counties"  does  not  mean  to  reorganize 
an  old  county  under  a  new  name.  It  must  mean  a  new 
county,  an  additional  county,  and  not  a  reorganization,  re- 
bounding or  renaming  of  an  old  county.  This  is  the  view 
entertained  by  Justice  Morgan  in  the  George  case,  where  he 
said :  ''I  think  the  creation  of  a  new  county  under  the  proviso 
in  this  section  must  be  held  to  be  the  creation  of  an  additional 
county,  which  the  legislature  may  take  out  of  any  territory 
it  may  see  fit,  without  a  vote  of  the  people."  What  could 
be  the  necessity  for  creating  a  new  county  where  the  people 
already  have  a  county  and  county  government,  unless  it  be 
the  creation  of  an  additional  county  out  of  territory  taken 
from  one  or  more  old  counties!  No  advantage  can  be  derived 
to  the  x>eople  by  the  reorganization  or  recreation  of  an  old 
county,  for  the  reason  that  by  section  5,  article  18,  county 
government  must  be  uniform  throughout  the  state,  and  there- 
fore no  advantage  can  be  acquired  to  the  people  by  wiping 
from  the  map  one  county  and  replacing  the  same  county  and 
county  government  by  another  county  exercising  the  same 
powers  and  authority  as  the  old.  The  constitution  never  con- 
templated any  vain  or  useless  thing.  Acts  inconsistent  with 
the  spirit  of  that  document  are  as  much  prohibited  by  its 
terms  as  are  acts  directly  enumerated  and  forbidden  therein. 
Is  it  possible  that  the  framers  of  the  constitution,  and  the 
people  in  its  adoption  meant  to  prohibit  the  removal  of  a 
county  seat  without  a  two-thirds  vote  of  the  people,  and  to 
prohibit  the  cutting  oflf  of  territory  without  a  vote  of  the 
people  in  the  territory  to  be  cut  off,  and  to  prohibit  the  re- 
duction of  a  county  below  four  hundred  square  miles,  and 
yet  intended  that  a  county  might  be  entirely  destroyed  and 
blotted  out  at  the  legislative  wilH  I  am  convinced  that  no 
such  proposition  was  ever  intended  or  contemplated  by  either 
the  framers  of  the  constitution  or  the  people  in  its  adoption. 
If  the  constitution  recognized  the  counties  in  the  state  as  they 
existed  at  the  time  of  our  admission  and  then  prohibited  any 
of  the  acts  enumerated  above  and  so  guarded  the  organization 
and  integrity  of  a  county,  is  it  possible  that  they  still  meant 
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that  by  a  sdngle  act  of  the  legislature  a  county  might  be  wiped 
out  of  existence!  Suppose  some  county  should  so  far  forget 
itself  as  to  elect  a  set  of  officers  distasteful  to  the  powers  that 
dictate  political  fortunes  and  the  legislature  should  suddenly 
conclude  that  the  county  ought,  as  a  matter  of  iwlitical  expe- 
diency, to  be  abolished  and  a  new  county  organized  from  the 
same  territory,  and  new  officers  appointed,  who  would  con- 
form to  their  ideas  of  government,  with  the  county  seat  in  a 
neighboring  town,  is  it  possible  that  such  an  act  would  be 
within  the  purview  of  the  constitution?     I  think  not. 

The  counties  created  and  recognized  by  the  constitution  find 
the  authority  for  their  existence  in  a  higher  power  than  the 
legislature — ^that  authority  comes  directly  from  the  people; 
from  the  same  power  that  makes  legislatures.  A  strange 
anomaly  would  exist  anyway  if  we  recognized  the  power  of 
the  legislature  under  our  constitution  to  abolish  counties. 
Senators  and  representatives  are  elected  by  counties;  the 
people  of  a  county  may  be  entitled  to  a  half  dozen  represen- 
tatives and  a  senator,  which  they  elect  and  send  to  the  legis- 
lature to  represent  their  county,  not  to  destroy  it,  but  as  soon 
as  they  arrive  they  get  a  bill  through,  carrying  an  emergency 
clause,  abolishing  the  county  they  represent;  what  coimty 
will  they  represent  thereafter?  Can  they  legislate  their 
county  out  of  representation?  Or  can  they  by  legislative 
dictum  constitute  themselves  the  representatives  of  the  new 
counties?  Or  suppose  they  abolish  their  county  and  create 
none  in  its  stead,  where  will  they  be?  Who  will  they  there- 
after represent?  These  are  questions  which  present  them- 
selves as  soon  as  we  enter  this  field  of  inquiry.  And,  indeed, 
they  pass  beyond  the  mere  speculative  and  become  actualities 
the  moment  it  is  admitted  that  the  power  to  abolish  counties 
exists  at  all. 

Aside  from  the  cases  I  have  reviewed  from  our  own  court, 
I  have  been  unable  to  find  any  decision  passing  upon  similar 
constitutional  provisions  and  a  similar  state  of  facts  to  those 
involved  in  the  case  at  bar,  except  People  v,  Marshall,  12  III. 
391,  and  James  County  v.  Hamilton  County,  89  Tenn.  237, 
14  S.  W.  601.    These  two  cases  pass  upon  very  similar  facts 
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and  constitutional  provisions  to  those  under  consideration  in 
the  case  at  bar  and  sustain  the  conclusion  at  which  we  have 
arrived.  Division  of  Howard  County,  15  Kan.  194,  State  v. 
Hamilton,  40  Kan.  323,  19  Pac.  723,  State  v.  Commissioners 
of  Kiowa  County,  41  Kan.  630,  21  Pae.  601,  and  Portwood  v. 
Montgomery  Co.,  52  Miss.  523,  cited  by  petitioner,  are  not  in 
point  in  this  case.  Neither  Kansas  nor  Mississippi  have  con- 
stitutional provisions  at  all  similar  to  those  sections  of  our  ar- 
ticle 18,  which  recognize  the  counties  existing  at  the  time  of 
the  adoption  of  the  constitution,  and  the  further  provisions 
relating  to  the  creation  of  new  counties,  division  of  counties 
and  change  of  county  seats.  It  will  be  further  observed, 
from  an  examination  of  those  authorities,  that  what  is  there 
said  with  reference  to  the  power  of  the  legislature  to  abolish 
a  county  consists  principally  in  the  mere  statements  of  the 
court  that  such  power  exists  without  giving  any  reason  there- 
for, as  found  within  the  constitutional  provisions  of  those 
states. 

I  have  considered  this  question  somewhat  at  length,  for  the 
reason  that  as  I  view  the  matter  our  determination  of  this 
case  may  have  a  far-reaching  effect  upon  the  future  organiza- 
tion of  counties  in  this  state.  There  is  still  enough  territory 
in  the  state  for  the  creation  of  one  hundred  and  ninety  new 
counties  of  the  constitutional  area.  This  question  must  nec- 
essarily agitate  every  succeeding  legislature,  and  I  believe 
the  lawmakers  and  the  people  have  a  right  to  know  the  opin- 
ion of  the  court  upon  these  various  provisions  of  the  constitu- 
tion with  reference  to  the  creation  of  counties.  A  right  de- 
termination of  this  question  is  of  vast  importance  to  the 
people  of  the  state  and  future  legislation  which  may  be  had 
on  this  subject.  It  is  always  with  great  reluctance  that  the 
courts  hold  an  act  of  the  legislature  void,  but  the  constitution 
is  neither  the  production  of  the  legislature  nor  the  courts, 
and  is  as  mandatory  upon  the  one  as  the  other.  It  emanated 
directly  from  the  people,  and  its  mandates  are  supreme  and 
must  be  obeyed  by  every  branch  of  the  state  government.  We 
must  apply  it  as  we  find  it,  and  not  as  it  might  have  been. 
It  follows  from  what  has  been  said  that  I  consider  the  act 
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under  consideration  in  violation  of  the  constitution.  It  is  so 
held,  and  the  writ  will  be  quashed  and  the  proceeding  dis- 
missed. 

Sullivan,  J.,  concurs. 

STOCKSLAGER,  C.  J.,  Dissenting.— The  authority  of  the 
legislature  to  create  two  new  counties  out  of  the  territory 
comprising  one  county  is  the  constitutional  question  before 
this  court  for  determination. 

There  was  no  attempt  on  the  part  of  the  legislature  in  the 
act  under  consideration  to  cover  up  or  conceal  the  purpose  of 
the  act.  After  weeks  of  patient  work  in  the  committees  the 
act  creating  Lewis  and  Clark  counties  out  of  the  territory 
then  comprising  Kootenai  county  was  reported  favorably, 
passed  both  Houses  by  a  large  majority  vote  and  was  promptly 
signed  by  the  chief  executive  of  the  state.  It  is  a  matter  of 
public  history  shown  by  the  map  of  the  state  that  Kootenai 
county  is  larger  in  square  miles  than  some  of  the  New  Eng- 
land states.  It  is  also  shown  by  the  records  of  the  state  that 
Kootenai  county  has  the  wealth,  square  miles  and  population 
out  of  which  two  counties  may  be  created  with  more  wealth, 
area  and  population  than  many  of  the  counties  of  the  state 
as  they  now  exist.  It  is  also  true  that  Rathdrum,  the  county 
seat  of  Kootenai  county,  is  located  near  the  Western  line 
of  the  county  and  very  inconvenient  to  a  large  majority  of 
the  taxpayers  of  the  county.  It  is  also  true  that  the  county 
buildings  and  property  at  Rathdrum  are  not  permanent  or 
valuable,  and  that  the  loss  to  the  taxpayers  by  reason  of  the 
removal  of  the  county  seat  from  Rathdrum  or  its*  location 
elsewhere  would  be  trifling.  All  these  questions  were  before 
the  law-making  power  of  the  state  and  ably  presented  by 
learned  counsel  for  both  factions  to  the  controversy.  It  is  evi- 
dent from  the  act  passed  that  the  legislature  believed  that  the 
better  interests  of  all  the  people  of  Kootenai  county  would 
be  best  served  by  the  division  of  the  county  and  location 
of  the  county  seat  of  Lewis  county  at  Sandpoint  and  that  of 
Clark  county  at  Coeur  d'Alene  City. 
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Unless  the  legislature  has  exceeded  its  powers  in  the  passage 
of  this  act,  it  should  stand  as  the  law  of  the  state,  and  this 
seems  to  be  the  only  question  in  the  case.  It  must  be  con- 
ceded that  the  constitution  of  this  state,  as  well  as  that  of 
every  state  in  the  Union,  vests  large  discriminating  powers 
in  the  legislature,  and  unless  there  is  a  direct  and  positive 
prohibition  in  the  constitution,  the  acts  of  the  legislature 
should  be  upheld  by  the  courts.  As  I  view  the  constitution, 
there  is  nothing  that  prohibits  the  legislature  from  doing 
jijst  what  is  shown  by  this  act,  and  as  I  read  the  decisions 
of  this  court  in  the  numerous  cases  that  have  been  before  it 
since  the  adoption  of  our  constitution,  directly  bearing  on 
the  constitutionality  of  an  act  creating  new  counties,  I  am 
unable  to  find  any  of  them  that  would  not  have  upheld  a 
law  similar  to  the  one  under  consideration.  I  cannot  see  the 
force  of  the  plea  of  sacredness  in  the  name  of  ''Kootenai'* 
county  or  **Bathdrum"  as  its  county  seat.  The  same  plea 
was  entered  for  old  Alturas  county,  and  Hailey  as  the  county 
seat,  in  People  v.  Oeorge,  3  Idaho,  72,  26  Pac.  983,  referred 
to  in  the  majority  opinion,  and  whilst  the  writer  of  this  opin- 
ion was  a  resident  of  Hailey,  Alturas  county,  at  the  time  of 
the  litigation  above  referred  to,  has  never  changed  his  resi- 
dence. He  now  lives  at  Hailey,  Blaine  county.  Alturas 
county  was  cut  up  and  parceled  out  to  Elmore  and  Logan 
counties  and  one  portion  left  with  the  name  of  Blaine  county, 
with  Hailey  as  the  county  seat.  Yet  my  associates  say  that 
this  court  has  never  passed  upon  the  question  now  before 
the  court.  If  the  entire  importance  of  the  question  before 
us  is  involved  in  the  location  of  the  county  seat,  then  People 
V.  Oeorge  gives  us  no  light,  as  less  than  half  of  the  territory 
formerly  belonging  to  Alturas  county  remains  in  Blaine  with 
Hailey  as  the  county  seat.  I  do  not  attach  so  much  impor- 
tance to  the  sacredness  of  the  name  for  a  county  seat,  nor  do 
I  believe  that  any  town  has  a  vested  right  to  remain  the 
county  seat  of  a  county  when  conditions  have  so  changed 
that  the  interests  of  a  large  majority  of  the  people  demand  a 
change.  I  also  believe  that  it  was  the  intention  of  the  fram- 
ers  of  the  constitution  to  vest  the  legislature  with  power  to 
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meet  and  provide  the  people  with  such  changes  as  might  seem 
best  for  their  interests. 

Taking  up  and  discussing  the  questions  in  the  order  fol- 
lowed by  my  associates,  we  find  first  article  18  of  the  constitu- 
tion referred  to.  Section  1  provides  that  the  several  coun- 
ties as  they  now  exist  are  recognized  as  legal  subdivisions  of 
the  state.  Section  2  provides  that  no  county  seat  shall  be 
removed  unless  upon  petition  of  a  majority  of  the  qualified 
electors  of  the  county  voting  on  the  proposition  at  a  general 
election  shall  vote  in  favor  of  such  removal.  Section  3  pro- 
vides that  no  county  shall  be  divided  and  the  portion  cut  off 
be  attached  to  another  county  without  first  submitting  the 
question  to  a  vote  of  the  people  in  the  portion  to  be  detached. 
By  section  4  it  is  provided  that  no  new  county  shall  be  estab- 
lished which  shall  reduce  any  county  to  an  area  of  less  than 
four  hundred  square  miles.  Nor  shall  any  new  county 
be  formed  which  shall  have  less  than  four  hundred  square 
miles.  Section  1  needs  neither  comment  nor  construction. 
It  only  disposes  of  the  counties  of  the  state  or  territory  as 
they  existed  at  the  time  of  the  adoption  of  the  constitution. 
Section  2  has  no  bearing  on  the  question  before  us,  for  the 
reason  that  the  act  does  not  attempt  to  remove  a  county  seat 
of  one  of  the  organized  counties  of  the  dtate  to  which  the  con- 
stitution refers  unless  **a  petition  of  the  majority  of  the 
qualified  electors  of  the  county  voting  on  the  proposition 
at  a  general  election  shall  vote  in  favor  of  such  removal.'* 

If  the  legislature  had  attempted  to  remove  the  county  seat 
of  Kootenai  county  to  Sandpoint,  Coeur  d'Alene  City,  or  any 
other  town  in  that  county,  then  section  2  above  referred  to 
would  be  directly  applicable.  The  law  does  no  violence  to  sec- 
tion 3,  as  there  is  nothing  contained  in  any  of  the  provisions 
of  the  enactment  that  in  any  way  attempts  to  cut  off  any  por- 
tion of  Kootenai  county  and  attach  it  to  any  other  county  of 
the  state  **  without  first  submitting  the  question  to  a  vote  of 
the  people  in  the  portion  to  be  detached."  Section  4  is  not 
violated  as  there  is  no  contention  that  each  of  the  new  coun- 
ties created  by  the  act  have  not  within  their  boundaries  aU 
the  requirements  of  the  constitution.     Nor  is  there  any  at- 
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tempt  to  reduce  any  county  of  the  state  to  an  area  of  less  than 
four  hundred  square  miles.  The  attempt  was  to  abolish,  de- 
stroy or  wipe  from  the  map  of  the  state  Kootenai  county,  and 
create  out  of  the  territory  comprising  that  county  the  coun- 
ti^  of  Lewis  and  Clark.  No  attempt  to  do  indirectly  that 
which  was  prohibited  from  being  done  directly.  No  attempt 
to  take  territory  from  one  county  and  add  it  to  another 
without  submitting  the  question  to  a  vote  of  the  people  in 
the  territory  affected. 

All  this  being  true,  the  language  of  Mr.  Justice  Morgan  in 
People  V,  George  has  no  application  to  the  facts  in  this  case. 
A  statement  of  the  facts  in  People  v.  George  will  readily  dis- 
close the  reasons  for  the  language  of  Justice  Morgan  quoted 
in  the  majority  opinion — ^it  follows:  **0n  the  3d  of  March, 
1891,  the  legislature  passed  an  act  entitled,  ^An  act  to  create 
and  organize  the  counties  of  Alta  and  Lincoln,  to  locate  the 
county  seats  of  said  counties  and  to  apportion  the  debt  of 
Logan  county.*  The  first  section  establishes  the  county  of 
Alta  composed  of  the  territory  of  Alturas  county  as  it  then 
existed  and  about  half  of  the  contiguous  territory  of  Logan. 
Section  2  establishes  the  county  of  Lincoln  from  the  residue 
of  the  territory  theretofore  belonging  to  Logan."  After  this 
statement  of  the  facts  Mr.  Justice  Morgan  says:  **The  ques- 
tion that  must  determine  this  case  is,  Can  a  portion  of  the 
territory  of  one  county  be  cut  off  and  attached  to  another 
without  a  vote  of  the  people  residing  in  the  segregated  por- 
tion consenting  thereto  in  the  manner  adopted  in  this  act?'* 
He  further  says:  **It  is  evident  that  the  whole  intent  and  ob- 
ject of  the  act  was  to  cut  this  body  of  territory  from  the 
county  of  Logan  and  attach  it  to  the  county  of  Alturas.  In 
fact,  I  understand  the  counsel  did  not  deny  that  this  was  the 
sole  object*' 

Mr.  Justice  Huston,  in  his  concurring  opinion  in  the  George 
case,  says :  *  *  The  obvious  intent,  purpose  and  effect  of  the  act 
in  question  was  to  cut  off  or  segregate  a  portion  of  Logan 
county,  and  attach  the  same  to  Alturas  county,  not  for  the 
purpose  of  creating  a  new  county  in  the  sense  that  term  is 
evidwitly  used  in  section  3,  but  solely,  entirely  and  exelu- 
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sively  for  the  purpose  of  enlarging  the  area  of  Alturas 
county."  Mr.  Chief  Justice  Sullivan,  who  dissented  in  the 
George  case,  quoted  a  number  of  authorities  in  support  of 
his  views,  and  whilst  the  facts  in  the  case  at  bar  differ  very 
materially  from  the  George  case  yet  some  quotations  from 
his  opinion  will  not  be  inappropriate.  A  careful  reading 
of  the  three  opinions  in  the  George  case  discloses  that  Mr. 
Justice  Morgan  declined  to  pass  upon  the  question  of  the 
right  of  the  legislature  to  abolish  a  county,  asserting  it  was 
not  necessary  to  determine  the  question,  Mr.  Justice  Huston 
holding  that  no  such  power  was  given  to  the  legislature  by 
the  constitution,  whilst  Mr.  Chief  Justice  Sullivan  took  the 
broad,  and  I  think,  more  liberal  view  that  after  the  adoption 
of  the  constitution  the  creation  of  new  counties  and  abolish- 
ment of  old  ones  was  entirely  within  the  legislative  power  of 
the  state.  I  do  not  wish  to  be  understood  as  agreeing  entirely 
with  the  views  expressed  by  Mr.  Chief  Justice  Sullivan  in 
the  George  case.  I  am  more  inclined  to  agree  with  the  posi- 
tion of  Mr.  Justice  Morgan — that  is,  that  the  legislature  at- 
tempted to  do  something  indirectly  which  was  prohibited  by 
the  constitution  from  being  done  directly.  In  other  words, 
when  they  attempted  to  take  half  of  the  territory  of  Logan 
county  and  give  it  to  Alturas  county  by  merely  changing 
the  name  of  Alturas  to  Alta,  and  Logan  to  Lincoln,  and 
without  submitting  the  question  to  a  vote  of  the  people 
affected  by  the  change,  it  was  an  infringement  upon  the  con- 
stitutional rights  of  the  people  residing  within  the  boundaries 
of  such  territory.  No  such  condition  arises  in  the  case  at  bar. 
It  is  purely  and  simply  an  attempt  to  make  two  counties  out 
of  one  evidently  in  the  view  of  the  legislature  to  better  ac- 
commodate the  people  of  the  territory  comprising  Kootenai 
county.  In  the  George  case  Mr.  Chief  Justice  Sullivan  says : 
**It  is  also  a  well-established  rule  that  an  express  power  to 
make  laws  is  not  necessary  to  enable  the  legislature  to  make 
them.  The  court  is  called  upon  in  this  case  to  declare  a 
solemn  legislative  enactment  unconstitutional  and  void.'* 
Then  quoting  from  Judge  Cooley  in  his  work  on  Constitu- 
tional Limitations,  page  192,  says:  **The  power  to  declare  a 
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legislative  enactment  void  is  one  which  the  judge,  conscious 
of  the  fallibility  of  human  judgment,  will  shrink  from  exer- 
cising in  any  case  where  he  can  conscientiously  and  with  due 
regard  to  duty  and  official  oath  decline  the  responsibility.'* 
Quoting  further  from  the  opinion:  ** Courts  have  not  the 
power  to  declare  acts  of  the  legislature  void  simply  because 
in  the  opinion  of  the  court  such  acts  are  repugnant  to  natural 
justice  and  expediency.'* 

When  the  constitution  of  Idaho  was  framed  it  was  known 
that  the  legislature  had  exercised  the  power  of  changing  the 
boundaries  of  counties  and  creating  new  ones  and  that  certain 
consequences  resulted  therefrom.  The  framers  of  the  consti- 
tution saw  fit  to  prohibit  the  legislature  from  striking  oflf  a 
part  of  one  county  and  attaching  it  to  a  county  then  in  exist- 
ence, without  submitting  the  question  to  a  vote  of  the  people 
residing  in  the  part  to  be  stricken  off,  but  expressly  provide 
that  such  inhibition  shall  not  apply  to  the  creation  of  new 
counties.  From  a  careful  reading  of  the  act  under  considera- 
tion and  the  three  opinions  filed  in  People  v,  George  it  occurs 
to  me  that  the  author  had  carefully  studied  the  three  opinions 
and  attempted  to  so  draft  the  bill  that  it  would  be  free  from 
objections  of  at  least  one,  if  not  both,  of  the  majority  opinions. 
I  am  thoroughly  convinced  that  with  the  same  state  of  facts 
before  the  court  in  People  v.  George,  as  we  have  before  us  in 
this  record,  if  a  dissenting  opinion  had  been  written  it  would 
have  been  by  Mr.  Justice  Huston  instead  of  Mr.  Chief  Justice 
Sullivan. 

My  associates  attempt  to  explain  Doan  v.  Board  of  Com- 
missioners,  3  Idaho,  38,  26  Pac.  167,  Wngkt  v.  Kelley,  4 
Idaho,  624,  43  Pac.  565,  BMevtte  Water  Co.  v,  Stockslager, 
4  Idaho,  636,  43  Pac.  568,  Blaine  Co.  v.  Heard,  5  Idaho,  6, 
45  Pac.  890,  and  PeopU  v.  AUuras  County,  6  Idaho,  418,  55 
Pac.  1067,  44  L.  B.  A.  122,  by  saying  none  of  them  have  passed 
directly  upon  the  question  before  us.  Be  that  as  it  may, 
the  fact  exists,  that  two  counties  that  were  upon  the  map 
of  our  state  at  the  time  of  the  adoption  of  our  constitution 
have  been  abolished,  destroyed,  blotted  from  the  map  of  the 
state,  to  wit,  Alturaa  and  Logan,  and  we  have  in  their  stead 
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Blaine  and  Lincoln.  Every  step  looking  toward  the  deirtruc- 
tion  of  these  two  counties  was  vigorously  resisted,  and  learned 
counsel  from  Salt  Lake,  Boise  and  elsewhere  were  employed 
to  guard  the  interests  and  existence  of  the  two  old  counties, 
but  history  speaks  for  itself — this  court  did  uphold  the  legis- 
lature and  the  two  counties  were  abolished. 

The  majority  opinion  bays:  "The  purpose  of  creating  and 
organizing  counties  is  to  obtain  for  the  people  local  and 

county  government The  constitution  was  adopted  for 

the  establishment  and  in  aid  and  furtherance  of  government 
and  not  for  the  disorganization  and  abolition  of  government.'' 
Certainly  no  one  will  dispute  that  proposition,  but  is  it  not 
true  that  the  bill  provided  for  the  immediate  organization 
of  government  for  both  of  the  counties  created  out  of  the 
territory  of  Kootenai?  And  is  it  not  also  true  that  the  gov- 
ernor in  compliance  with  the  provisions  of  the  law  appointed 
oflScers  for  both  counties,  who  qualified  and  entered  upon  the 
discharge  of  their  several  duties?  In  James  Co,  v.  Hamilton 
Co.,  89  Tenn.  237,  14  S.  W.  601,  cited  in  the  majority  opinion, 
the  legislature  attempted  to  take  all  the  territory  of  one 
county  and  parcel  it  out  to  the  neighboring  counties,  thus 
entirely  abolishing  a  county  and  leaving  nothing  in  its  place ; 
instead  of  dividing  James  county  and  from  a  portion  of  its 
territory  creating  a  new  county  and  leaving  the  remaining 
territory  in  the  name  of  James  county  or  giving  it  a  new 
name  the  entire  territory  was  given  to  other  counties..  This 
the  Tennessee  court  said  could  not  be  done,  and  I  see  no  ob- 
jection to  the  decision. 

It  is  said  in  the  majority  opinion :  "Suppose  some  county 
should  so  far  forget  itself  as  to  elect  a  set  of  officers  dis- 
tasteful to  the  powers  that  dictate  political  fortunes  and  the 
legislature  should  suddenly  conclude  that  the  county  ought, 
as  a  matter  of  political  expediency,  to  be  abolished  and  a 
new  county  organized  from  the  same  territory,  etc."  Of 
course  not;  the  supposition  is  violent.  Legislatures  are  not 
supposed  to  do  vain,  useless  or  vicious  things.  Their  acts 
are  entitled  to  full  faith  and  credit  in  all  things.  They  are 
Idaho,  Vol.  11—3 
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elected  by  the  people  and  are  responsible'  to  the  people  for 
their  every  act. 

Section  2  of  article  1  of  our  constitution  says:  **A11  politi- 
cal power  is  inherent  in  the  people.  Government  is  instituted 
for  their  equal  protection  and  benefit  and  they  have  the  right 
to  alter,  reform  or  abolish  the  same  whenever  they  may  deem 
it  necessary;  and  no  special  privilege  or  immunities  shall  ever 
be  granted  that  may  not  be  altered,  revoked  or  repealed  by 
the  legislature."  It  occurs  to  me  that  the  framers  of  the  con- 
stitution intended  to  clothe  the  legislature  with  large  discre- 
tionary powers  in  the  future  upbuilding  of  the  state.  What 
government  may  be  altered,  reformed  or  abolished  by  the  leg- 
islature^ Does  it  mean  state  government  or  does  it  mean 
state  and  county  government?  Alturas  and  Logan  counties 
answered  by  the  action  of  the  legislature  and  afterward  by 
the  decisions  of  this  court  that  it  meant  county  government 
at  least.  I  might  prolong  this  discussion,  but  it  seems  un- 
necessary; the  importance  of  the  question  to  the  people  of 
the  state  in  its  future  legislation  warned  me  that  I  should 
not  pass  the  question  by  without  recording  my  views.  It  is 
well  known  to  every  resident  of  our  great  and  growing  state 
that  we  must  soon  meet  the  demands  of  the  people  for  better 
accommodations  in  our  large  counties,  some  of  which  are  em- 
pires in  area  and  rapidly  filling  up  with  population  sufficient 
for  two  or  more  counties.  It  seems  that  one  of  the  great  ob- 
jections to  the  law  is  that  it  attempts  to  remove  the  county 
seat  from  Rathdrum  without  a  vote  of  the  people.  There  is 
no  force  in  this  position  as  I  view  it,  but  if  so,  why  could  not 
that  part  of  the  law  have  been  declared  unconstitutional  and 
that  part  creating  Lewis  county  with  the  county  seat  at  Sand- 
point  been  permitted  to  stand. 

I  am  entirely  satisfied  that  none  of  the  provisions  of  the 
act  do  violence  to  any  of  the  provisions  of  the  constitution  and 
the  petition  should  have  been  granted. 

ON  PETITION  FOR  REHEARTNO. 
(May  26,  1905.) 

SULLIVAN,  J. — This  is  an  original  proceeding  brought  in 
this  court  to  test  the  constitutionality  of  a  certain  act  of  the 
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legislature  whereby  it  attempted  to  abolish  the  county  of 
Kootenai,  and  to  create  out  of  its  territory  the  counties  of 
Lewis  and  Clark.  The  case  was  ai^ued  at  the  March,  1905. 
Lewiston  term  of  this  court,  and  the  court  held  said  act  uncon- 
stitutional. 

A  petition  for  rehearing  has  been  filed  herein  and  counsel 
for  the  defendant  have  filed  their  objections  to  the  considera- 
tion of  said  petition  by  this  court,  and  state  three  reasons 
therefor.  The  first  is  that  this  cause  is  an  original  proceeding, 
and  that  the  rules  of  this  court  do  not  contemplate  or  provide 
for  a  rehearing  in  an  original  proceeding.  2.  That  on  the 
twenty-seventh  day  of  March,  1905,  this  court  entered  its  de- 
cision in  the  above-entitled  case,  and  the  alternative  writ  of 
mandate  was  quashed,  and  that  the  petition  for  a  rehearing 
was  not  filed  within  twenty  days  thereafter  as  required  by  rule 
22  of  the  rules  of  this  court ;  and  3.  That  the  questions  raised 
in  the  petition  for  rehearing  were  all  argued  at  length  when 
the  cause  was  heard,  and  no  new  question  is  suggested  by  the 
petition. 

In  support  of  the  first  contention,  the  plaintiffs  cite  the  de- 
cision of  this  court  in  Washington  County  Abstract  Co,  v. 
Stewart,  Jvdge,  9  Idaho,  376,  74  Pac.  955.  In  that  case  it  was 
held  by  this  court  "that  it  was  not  the  practice  in  this  court  to 
consider  petitions  for  rehearing  in  original  proceedings,  but 
owing  to  the  peculiar  position  taken  in  this  case,  the  court 
concluded  to  pass  upon  that  application."  In  Hill  v.  Morgan, 
9  Idaho,  718,  76  Pac.  323,  a  petition  for  a  rehearing  was  filed, 
and  in  disposing  of  that  petition  it  is  said  that  the  provisions 
of  rule  22  of  the  rules  of  this  court  do  not  apply  to  cases  of 
original  jurisdiction  in  this  court,  for  if  they  did  a  writ  could 
not  be  issued  until  the  time  had  expired  for  filing  such  peti- 
tion, and  thus  the  very  purpose  of  the  writ  would  often  be  de- 
feated by  such  delay. 

Under  the  second  point  above  suggested,  we  would  say  that 
rule  22  of  this  court  provides  that  all  applications  for  rehear- 
ing shall  be  upon  petition  and  shall  be  presented  within  twenty 
days  after  the  judgment  or  order  made  by  the  court  shall  be 
placed  on  file,  and  it  is  contended  that  as  the  order  was  made 
in  open  court  on  March  27,  1905,  the  time  for  filing  a  peti- 
tion for  rehearing  expired  on  April  17,  1905,  and  the  petition 
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was  not  filed  until  May  1, 1905,  long  after  the  expiration  of  the 
twenty-day  period. 

The  fact  is,  counsel  for  the  petitioner  were  informed  by  some 
of  the  members  of  this  court  that  they  could  have  twenty  days 
after  the  opinion  in  this  case  was  filed  in  which  to  present 
their  petition  for  rehearing,  provided  they  desired  to  file  one, 
and  for  that  reason  the  second  point  made  by  defendant  is 
not  well  taken. 

The  third  point  suggested  is  that  all  the  questions  sug- 
gested in  the  petition  for  rehearing  were  argued  at  length 
when  the  cause  was  first  heard,  and  that  no  new  question  is 
suggested  in  the  petition.  That  contention  is  correct  and 
nothing  new  is  suggested,  except  that  one  authority  is  cited 
1-iat  was  not  cited  on  the  original  hearing,  which  we  will  refer 
to  hereafter.  While  it  is  true  the  rules  of  this  court  do  not 
authorize  a  rehearing,  or  an  application  therefor  in  original 
proceedings  in  this  court,  yet,  owing  to  the  importance  of  this 
ease,  we  have  gone  carefully  through  the  petition  and  shall 
proceed  to  make  a  few  observations  on  the  questions  suggested 
or  raised  by  it. 

Counsel  in  their  petition  first  contend  that  that  part  of  the 
act  creating  Lewis  county  is  constitutional  and  may  be  segre- 
gated from  that  part  of  the  act  which  abolishes  Kootenai 
county  and  creates  Clark  county,  and  be  permitted  to  stand; 
and  contend  that  where  a  statute  attempts  to  accomplish  two 
or  more  objects  and  is  void  in  one,  it  may  still  in  every  respect 
be  complete  and  valid  as  to  the  other,  and  in  support  of  that 
contention  quotes  from  Cooley's  Constitutional  Limitations, 
fifth  edition,  page  209,  and  seventh  edition,  page  246,  as  fol- 
lows: "Where,  therefore,  a  part  of  a  statute  is  unconstitution- 
al, that  fact  does  not  authorize  the  courts  to  declare  the  remain- 
der void  also,  unless  all  the  provisions  are  connected  in  subject 
matter,  depending  upon  each  other,  operating  together  for  the 
same  purpose,  or  otherwise  so  connected  together  in  meaning 
that  it  cannot  be  presumed  that  the  legislature  would  have 
passed  the  one  without  the  other.  The  constitutional  and  un- 
constitutional provisions  may  even  be  contained  in  the  same 
section  and  yet  be  perfectly  distinct  and  separable  so  that  the 
first  may  stand  though  the  last  fall.  The  point  is  not  whether 
they  are  contained  in  the  same  section,  for  the  distribution  into 
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sections  is  purely  artificial,  but  whether  they  are  essentially 
and  inseparably  connected  in  substance.  If,  when  the  uncon- 
stitutional portion  is  stricken  out';  that  which  remains  is  com- 
plete in  itself  and  capable  of  being  executed  in  accordance 
with  the  apparent  legislative  intent  wholly  independent  of 
that  which  is  rejected,  it  must  be  sustained." 

We  recognize  the  principle  there  laid  down  by  Judge  Cooley 
as  a  correct  rule  of  law.  The  author  at  page  247  further  states 
as  follows:  ''The  difficulty  is  in  determining  whether  the 
good  and  bad  parts  of  the  statute  are  capable  of  being  separ- 
ated within  the  meaning  of  the  rule And  if  they  are 

mutually  connected  with  and  dependent  on  each  other,  as  con- 
ditions, considerations,  or  compensations  for  each  other,  as  to 
warrant  the  belief  that  the  legislature  intended  them  as  a 
whole  and  if  all  could  not  be  carried  into  effect,  the  legislature 
would  not  pass  the  residue  independently,  then  if  some  parts 
are  unconstitutional  all  the  provisions  which  are  thus  depend- 
ent, conditional,  or  connected  must  fall  with  them." 

It  was  held  in  Allen  v.  City  of  Louisiana,  103  U.  S.  80,  26 
L.  ed.  318,  that  **  where  unconstitutional  provisions  of  an  act 
are  so  connected  with  the  general  scope  of  the  law  as  to  make 
it  impossible,  if  they  are  stricken  out,  to  give  effect  to  what 
appears  to  have  been  the  intent  of  the  legislature,  the  whole 
law  is  invalid."  And  in  EedeU  v.  Moores,  63  Neb.  219,  93  Am. 
St.  Rep.  431,  88  N.  W.  243,  55  L.  R.  A.  740,  that  ''where  it 
is  apparent  that  the  unconstitutional  part  of  an  act  was  an 
inducement  to  the  adoption  of  the  remainder,  the  whole  act 
must  fail." 

When  measured  by  the  well-settled  rule  above  stated,  the 
question  arises,  Can  that  part  of  the  act  which  creates  Lewis 
county  be  permitted  to  stand  ?  We  will  here  make  a  short  an- 
alysis of  the  bill.  The  first  section  of  said  act  abolishes  the 
county  of  Kootenai  and  provides  that  the  counties  of  Lewis 
and  Clark  shall  be  created  out  of  the  territory  included  within 
the  boundary  lines  of  said  Kootenai  county.  Section  2  de- 
scribes the  boundaries  of  Lewis  county.  Section  3  describes 
the  boundaries  of  Clark  county.  By  section  4  the  governor  is 
authorized  and  directed,  within  ten  days  after  the  act  shall 
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become  a  law,  to  appoint  oonnty  officers  for  each  of  said  coun- 
ties, designating  them;  and  also  provides  that  sach  officers 
shall  qualify  within  ten  days  from  the  date  of  their  appoint- 
ment.   Section  5  establishes  the  county  seat  of  Lewis  county 
at  the  town  of  Sandpoint,  and  also  provides  that  the  question 
of  the  permanent  location  of  the  county  seat  of  said  county 
shall  be  submitted  to  the  voters  of  said  county  at  the  next 
general  election.    Section  6  of  said  act  establishes  the  county 
seat  of  Clark  county  at  Cceur  d'Alene  City,  and  provides  that 
the  question  of  the  permanent  location  of  the  county  seat  of 
said  county  shall  be  submitted  to  the  voters  of  said  county  at 
the  next  general  election.  The  seventh  section  provides  that  all 
of  the  personal    property,    county    records,  books,  papers, 
money,  credits,  furniture  and  fixtures  belonging  to  the  former 
county  of  Kootenai  shall  become  the  property  of  Clark  county ; 
and  further  provides  that  after  the  proper  officers  of  Clark 
county  shall  have  been  appointed  and  qualified,  all  such  books, 
papers,  etc.,  belonging  to  the  former  Kootenai  county  shall, 
by  the  custodian  of  the  same,  be  immediately  delivered  to  the 
proper  officers  of  Clark  county,  and  provides  that  the  county 
commissioners  of  Clark  county  shall  provide  suitable  offices 
within  the  corporate  limits  of  Coeur  d*Alene  City  for  the  ac- 
commodation of  such  records  and  the  county  officers  of  said 
Clark  county.    The  eighth  section  provides  that  the  indebted- 
ness of  Kootenai  county  at  the  date  this  act  takes  effect  shall 
be  apportioned  between  the  counties  of  Lewis  and  Clark,  and 
goes  into  detail  of  the  way  in  which  such  indebtedness  shall 
be  apportioned  between  said  counties,  and  also  provides  the 
manner  that  all  property  belonging  to  Kootenai  county  shall 
be  divided  between  said  Lewis  and  Clark  counties.    Section  9 
provides  for  the  appointment  of  competent  accountants  to 
ascertain  the  amount  of  indebtedness  of  the  former  Kootenai 
county,  and  directs  such  accountants  to  proceed  and  ascertain 
from  the  books  and  records  of  the  auditor  and  recorder's  and 
treasurer's  offices  the  whole  amount  of  the  indebtedness  of 
Kootenai  county,  and  to  compute  from  the  assessment-roll  for 
the  year  1004,  the  total  taxable  property  of  each  of  the  coun- 
ties of  Lewis  and  Clark;  and  directs  them  to  make  a  list  of  all 
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county  property  and  report  the  same  in  writing  to  the  judge 
of  the  district  court  of  the  first  judicial  district,  which  judge 
is  directed  to  fix  the  reasonable  cash  value  of  such  property 
and  apportion  said  indebtedness  according  to  section  6  of  said 
act,  and  to  ascertain  other  things  not  necessary  to  mention 
here.  Section  10  directs  the  recorder  of  Clark  county  within 
ninety  days  after  the  establishment  of  such  counties  of  tran- 
scribe all  matters  of  record  from  the  record  books  of  Clark 
county  that  should  be  recorded  in  Lewis  county,  and  deliver 
the  same  to  the  recorder  of  Lewis  county.  Section  11  provides 
for  a  disposition  of  the  school  money  in  the  hands  of  the  treas- 
urer of  Clark  county.  Section  12  provides  that  said  counties 
of  Lewis  and  Clark  shall  form  a  part  of  the  first  judicial 
district  of  the  state,  and  provides  for  the  holding  of  terms  of 
court  in  such  counties.  Section  13  provides  that  the  judge  of 
the  probate  court  of  Clark  county  shall  proceed  at  once  to 
transfer  all  civil  and  criminal  actions  and  unsettled  estates 
of  deceased  persons,  and  all  other  business  required  to  be 
transferred  to  the  probate  court  of  Lewis  county.  Section  14 
provides  that  the  county  commissioners  of  said  Clark  and 
Lewis  counties  shall,  within  five  days  after  receiving  notice  of 
their  appointment,  meet  at  their  respective  county  seats  and 
organize  for  the  transaction  of  county  business,  and  shall  es- 
tablish precincts  in  their  respective  counties  and  appoint  pre- 
cinct officers  thereof.  Section  15  provides  that  said  counties 
of  Lewis  and  Clark  shall  constitute  the  thirteenth  senatorial 
district,  and  that  each  of  said  counties  shall  elect  one  member 
of  the  House  of  Representatives.  Section  16  provides  that  all 
laws  of  a  general  nature  applicable  to  the  several  counties  of 
this  state  and  the  officers  thereof  are  made  applicable  to  said 
counties.  Section  17  repeals  all  acts  and  parts  of  acts  incon- 
sistent with  said  act.  Section  18  declares  that  an  emergency 
exists  therefor,  and  that  this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage  and  approval.  Said  act  was 
approved  on  the  twenty-eighth  day  of  February,  1905. 

From  the  various  provisions  of  said  act  it  is  clear  to  me 
that  all  the  provisions  thereof  in  regard  to  the  creation  of 
Clark  county,  and  the  establishment  of  the  county  seat  at 
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Coeur  d'Alene  City  were  the  main  inducement  for  the  adop- 
tion of  the  remaining  part  of  said  act.  The  very  first  section 
of  said  act  abolishes  Kootenai  county,  and  the  abolishment  of 
that  county  was,  no  doubt,  an  inducement  for  the  passage  of 
said  act.  That  being  true,  the  part  of  said  act  creating  Lewis 
county  cannot  stand  when  tested  by  the  rule  above  laid  down 
by  Judge  Cooley,  the  supreme  court  of  the  United  States  and 
the  supreme  court  of  Nebraska. 

This  act  is  so  connected  and  so  related  in  substance,  as 
I  view  it,  as  to  preclude  the  supposition  that  the  legislature 
would  have  created  Lewis  county  without  having  created 
Clark.  The  act  is  so  drawn  and  the  section  so  constructed  and 
the  provisions  so  interdependent  as  to  clearly  indicate  that  the 
legislature  intended  the  act  to  operate  as  a  whole,  and  that  it 
would  not  have  created  Lewis  county  alone.  That  being  true, 
the  entire  act  must  be  held  invalid. 

If  you  would. cut  out  of  this  act  all  the  provisions,  ex- 
cept those  applicable  to  Lewis  county,  the  remaining  part 
would  be  unintelligible — ^would,  in  part,  at  least,  be  a  jumble 
of  words  without  meaning,  ** sound  without  sense."  In  consid- 
ering this  question,  I  think  the  unconstitutional  part  of  said 
act  was  an  inducement  to  the  legislature  for  a  passage  of  the 
cither  portions.  It  may  be  insisted  that  this  question  must  be 
determined  solely  by  an  inspection  of  the  act  itself.  We  con- 
cede that  proposition  with  a  slight  qualification,  however, 
which  qualification  is  referred  to  in  Sibley  v.  Smith,  2  Mich. 
486,  where  the  court  said:  ** Courts  are  authorized  to  collect 
the  intention  of  the  legislature  from  the  occasion  and  necessity 
of  the  law — from  the  mischief  felt,  and  the  objects  and  remedy 
in  view.*' 

The  supreme  court  of  the  United  States  in  United  States  v. 
Vnion  Pac.  Ky,  Co.,  91  U.  S.  72,  23  L.  ed.  224,  said:  ''Courts, 
in  construing  a  statute,  may,  with  propriety,  recur  to  the  his- 
tory' of  the  times  when  it  was  passed,  and  this  is  frequently 
necessarj'  in  order  to  ascertain  the  reason,  as  well  as  the  mean- 
ing, of  particular  provisions  in  it." 

In  Stout  V.  Grant  County,  107  Ind.  343,  8  N.  E.  222,  it  was 
held  that  the  history  of  a  country,  its  topography  and  general 
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conditions,  are  elements  which  enter  into  the  construction  of 
the  laws  made  to  govern  it,  and  are  matters  of  which  the  court 
will  take  judicial  notice,  and  it  has  been  held  that  the  general 
state  of  opinion,  public,  judicial  and  legislative,  at  the  time  of 
an  enactment  of  a  measure  may  be  considered  by  the  courts  in 
construing  it.  (See  Redell  v.  Moores,  supra,  and  authorities 
there  cited.) 

It  is  part  of  the  legislative  history  of  this  state  that  a  bill 
was  introduced  in  the  legislature  for  the  creation  of  Lewis 
county  out  of  substantially  the  same  portion  of  Kootenai 
county  that  the  Lewis  county  referred  to  in  this  act  contains, 
and  that  said  bill  failed  to  become  a  law,  because  of  the  op- 
position of  members  who  afterward  supported  the  present  act. 
And  the  inducement  in  said  act  to  such  members  was  no  doubt 
the  creation  of  Clark  county  and  the  removal  of  the  county 
seat  from  Rathdrum  to  the  city  of  Coeur  d'Alene. 

Those  facts  are  matters  of  common  knowledge.  One  of 
the  chief  inducements  to  the  passage  of  said  act  was  the  abol- 
ishment of  Kootenai  county,  and  the  creation  of  Clark  county 
with  the  removal  of  the  county  seat.  That  feature  of  the  bill 
was  the  main  inducement  for  its  passage. 

The  act  under  consideration  was  approved  by  the  gover- 
nor on  the  twenty-eighth  day  of  February,  1905,  and  contained 
the  emergency  clause,  and  hence  became  a  law,  if  ever,  on  that 
day.  As  the  first  section  abolished  Kootenai  county,  if  the 
act  is  valid,  the  people  of  that  county  were  without  county 
government  from  the  twenty-eighth  day  of  February  to  the 
seventh  day  of  March,  1905,  when  the  officers  appointed  by 
the  governor  qualified.  The  said  act  did  not  provide  that  the 
officers  of  Kootenai  county  should  continue  in  office  until  their 
successors  were  appointed  and  qualified,  and  if  the  act  be  held 
valid  the  people  of  that  county  were  without  county  govern- 
ment for  a  number  of  days.  The  legislature  cannot  deprive 
the  people  of  any  county  of  such  local  or  self-government  as 
the  several  counties  of  the  state  are  entitled  to  under  the  con- 
stitution. If  they  can  deprive  a  people  of  local  government 
for  six  days,  they  may  do  so  for  six  months  or  six  years.    The 
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legislature  is  prohibited  from  depriving  the  people  of  any 
county  of  local  self-government. 

Article  18  of  our  constitution,  which  is  in  regard  to  county 
organization,  requires  the  legislature  to  establish  a  system  of 
county  governments  which  shall  be  uniform  throughout  the 
state,  and  prohibits  the  legislature  from  depriving  the  people 
of  any  county  of  such  government.  In  People  v.  Albertson, 
55  N.  T.  50,  the  court  held  that  this  right  of  self-government 
lies  at  the  foundations  of  our  institutions. 

Section  2,  of  article  18,  of  the  constitution,  is  as  follows: 
''No  county  seat  shall  be  removed  unless  upon  petition  of  a 
majority  of  the  qualified  electors  of  the  county,  and  unless 
two-thirds  of  the  qualified  electors  of  the  county,  voting  on  the 
proposition  at  a  general  election,  shall  vote  in  favor  of  such  re- 
moval. A  proposition  of  removal  of  the  county  seat  shall  not 
be  submitted  in  the  same  county  more  than  once  in  six  years, 
except  as  provided  by  existing  laws.  No  person  shall  vote  at 
any  county  seat  election  who  has  not  resided  in  the  county  six 
months,  and  in  the  precinct  ninety  days."  By  the  provisions 
of  that  section,  the  legislature  is  prohibited  from  changing  a 
county  seat,  and  the  people  themselves  are  prohibited  from 
changing  it,  except  on  a  two-thirds  vote  of  the  qualified  elec- 
tors, and  under  those  provisions  the  legislature  will  not  be 
I)ermitted  to  change  a  county  seat  under  the  guise  or  pretense 
of  creating  a  new  county.  They  will  not  be  permitted  to  do 
thus  indirectly  what  they  are  prohibited  from  doing  directly. 
In  this  case,  under  the  pretense  of  creating  a  new  county  the 
legislature  has  removed  a  county  seat.  They  attempted  to 
abolish  Kootenai  county,  and  attempted  to  create  a  new  county 
out  of  the  northern  part  thereof,  and  in  the  same  act  changed 
the  name  of  the  southern  part  of  Kootenai  county,  and 
changed  the  county  seat  from  Rathdrum  to  Coeur  d'Alene 
City. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
seventh  edition,  page  244,  says:  ** There  is  no  difficulty  in  say- 
ing that  any  such  act,  which  under  pretense  of  exercising  one 
power  is  usurping  another,  is  opposed  to  the  constitution  and 
void.'* 
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The  ease  of  People  v.  Alhertson,  55  N.  Y.  50,  is  a  remark- 
able one  of  the  intention  of  the  legislature  to  avoid  and  evade 
the  provisions  of  the  constitution  and  still  keep  within  its 
terms.  I  think  the  principle  laid  down  there  is  applicable  to 
the  ease  at  bar.  It  is  there  held  that  a  legislative  enactment 
evading  the  terms  and  frustrating  the  general  and  clearly  ex- 
pressed or  necessarily  implied  purposes  of  the  constitution,  is 
as  clearly  void  as  if  in  express  terms  forbidden.  And  in 
Taylor  v.  Commissioners,  23  Ohio  St.  22,  the  supreme  court 
of  Ohio  found  itself  under  the  necessity  of  declaring  that  that 
which  was  forbidden  by  the  constitution  could  no  more  be 
done  indirectly  than  directly,  which  has  now  become  a  well- 
recognized  rule  of  law. 

Knowing  the  bitterness  and  strife  engendered  in  county 
seat  fights  the  framers  of  the  constitution  provided  stringent 
provisions  in  regard  to  the  removal  of  county  seats,  and  pro- 
hibited such  removal  except  on  a  two-thirds  vote  of  the  quali- 
fied electors  and  also  prohibited  the  submission  of  such  ques- 
tions to  the  voters  oftener  than  once  in  six  years.  Is  it 
possible  that  the  framers  of  the  constitution  intended  to  per- 
mit the  legislature  to  change  the  county  seats  of  every  county 
in  the  state  at  each  session  of  the  legislature  thereof,  by  simply 
giving  the  county  a  new  name  and  changing  the  county  seat 
under  the  guise  and  pretense  of  creating  a  new  county?  I 
think  not. 

Counsel  for  the  petitioner  in  their  original  arguments  in 
this  case  contend  that  under  the  provisions  of  the  constitution, 
the  legislature  could  abolish  a  county  and  create  a  new  one 
out  of  identically  the  same  territory  and  change  the  county 
seat.  If  that  contention  be  true,  the  county  seat  of  every 
county  in  the  state  could  be  changed  as  often  as  the  legislature 
held  a  session.  That  certainly  would  leave  the  location  of 
the  county  seat  of  the  several  counties  of  the  state  to  the  **  mu- 
tations whims"  of  the  legislature,  while  by  the  terms  of  the 
constitution  the  people  themselves  are  prohibited  from  remov- 
ing their  county  seat  oftener  than  once  in  six  years.  I  am 
not  in  accord  with  that  contention,  and;  in  my  view  of  the 
matter,  the  creation  of  a  ** new  county"  as. contemplated  by 
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onr  constitution  requires  something  more  than  the  change  of 
the  name  of  a  county  and  the  change  of  its  county  seat.  Un- 
der the  pretense  of  exercising  the  power  to  create  a  new 
county  the  legislature  has  usurped  the  power  reserved  by  the 
people  to  change  a  county  seat. 

In  People  v.  George,  supra,  in  a  dissenting  opinion,  I  held 
that  the  legislature  had  a  right  to  abolish  a  county  in  the 
creation  of  new  counties,  but  upon  a  further  investigation  of 
this  question,  I  am  not  satisfied  that  my  views  in  that  opinion 
on  that  point  were  correct.  However,  that  case  was  not  de- 
cided upon  that  point. 

In  addition  to  the  cases  cited  on  the  original  hearing,  coun- 
sel for  petitioner  cited  Frost  v,  Pfeiffer,  26  Colo.  338,  58  Pac. 
157.  That  involved  the  constitutionality  of  an  act  of  the  gen- 
eral assembly  of  Colorado,  creating  the  county  of  Teller  out 
of  portions  of  the  counties  of  El  Paso  and  Fremont.  By  that 
act  no  county  was  abolished  and  no  county  seat  removed.  The 
act,  after  creating  Teller  county,  left  the  counties  of  El  Paso 
and  Fremont  simply  with  reduced  areas.  We  are  unable  to 
see  wherein  the  decision  in  that  case  has  any  application  what- 
ever to  the  questions  under  consideration  in  the  case  at  bar. 
I  therefore  hold  that  if  this  court  had  the  authority  under  the 
law  or  its  rules  to  grant  a  rehearing  in  a  case  originally 
brought  in  this  court,  the  showins:  made  by  the  petition  for  a 
rehearing  in  this  case  is  not  sufficient  to  warrant  a  rehearing. 
A  rehearing  is  denied. 

Ailshie,  J.,  concurs. 

Stockslager,  C.  J.,  dissents  from  the  conclusion  reached. 
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(May  15,  1905.) 

LB  FEVRB  V.  AMONSON. 
[81  Pac.  71.] 

Public  Lands — CJontbst  of  Titlb — Minino  Claim — Squatixbs — ^Land 
Department — Jurisdiction  or  State  Oousts. 

1.  The  state  courts  have  no  jurisdiction  to  determine  the  char- 
acter of  public  lands  as  to  whether  it  is  mineral  or  not  while 
the  claims  of  respective  parties  are  pending  before  the  land  depart- 
ment of  the  general  government. 

2.  When  the  jurisdiction  of  the  land  department  is  once  set  in 
motion,  and  that  tribunal  is  engaged  in  an  investigation  to  deter- 
mine the  character  of  the  land,  the  courts  are  precluded  from  trying 
or  determining  that  question. 

3.  The  decision  of  the  la«d  department  on  that  question  is  eon- 
elusive  on  the  courts. 

4.  Mere  occu^ncy  of  public  lands  by  a  settler  gives  him  > 
vested  right  therein  as  against  the  United  States,  and  conse- 
quently no  right  against  any  purchaser  from  them. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Shoshone  County. 
Honorable  Ealph  T.  Morgan,  Judge. 

An  action  to  quiet  title  of  certain  premises  in  the  plaintiffs. 
Judgment  for  plaintiflEs.    Eeversed. 

Henry  P.  Knight,  for  Appellants. 

The  authorities  cited  by  appellants  upon  the  points  decided 
are  found  in  the  opinion. 

W.  W.  Woods,  for  Respondents,  cites  no  authorities  upon  the 
points  decided  by  the  court  not  found  in  the  opinion. 

SULLIVAN,  J. — It  is  claimed  by  the  respondents  that  this 
is  an  action  in  support  of  an  adverse  claim  or  protest,  the 
respondents  having  settled  upon  the  land  as  squatters  and  the 
appellants,  with  others,  having  located  said  land  as  a  mining 
claim  known  as  the  "Never  Sweat  lode.'* 

It  appears  from  the  record  that  on  the  twelfth  day  of  May, 
1902,  the  appellants  filed  in  their  own  names  and  the  names 
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of  two  others  in  the  United  States  land  office  at  Coeur  d'Alene, 
Idaho,  an  application  for  patent  for  said  lode  claim,  it  being 
United  States  mineral  survey  No.  1724,  situated  in  Leland 
mining  district,  Shoshone  county.  Notice  of  such  application 
for  patent  was  given  by  publication  in  the  ''Wallace  Press,'*  a 
newspaper  published  in  said  county;  that  during  the  period 
of  publication,  to  wit,  on  the  fifteenth  day  of  August,  1902, 
the  plaintiffs  filed  their  adverse  claim  or  protest  in  said  United 
States  land  office,  protesting  against  said  application  for  pat- 
ent. And  it  is  alleged  in  the  complaint  that  ''thereupon  all 
proceedings  upon  said  application  were  stayed  to  await  the 
final  determination  of  the  rights  of  the  parties  and  that  this 
action  was  instituted  within  thirty  days  from  the  time  of  the 
filing  the  said  adverse  claim  pursuant  to  the  provisions  of  sec- 
tion 2326  of  the  Revised  Statutes  of  the  United  States." 

It  appears  from  the  record  that  said  adverse  claim  was  in 
the  nature  of  a  protest,  which  protest  was  on  October  26,  1902, 
under  instructions  from  the  commissioner  of  the  general  land 
office,  dismissed  by  the  register  at  Coeur  d'Alene,  and  said 
protestants  were  notified  of  their  right  to  appeal  and  no  ap- 
peal was  taken. 

This  action  was  begun  on  September  13,  1902,  and  a  final 
decree  was  entered  on  June  3,  1904.  The  action  was  tried 
by  the  court  without  a  jury  and  judgment  was  entered  in 
favor  of  the  plaintiffs  decreeing  to  each  of  the  plaintiffs  cer- 
tain portions  or  parts  of  the  land  included  in  the  **  Never 
Sweat  lode,"  which  land  is  described  in  the  decree.  Two 
errors  are  assigned :  1.  The  court  had  no  jurisdiction  to  hear 
and  determine  this  case;  2.  The  court  erred  in  entering 
judgment  against  the  defendants  in  favor  of  the  plaintiffs. 

It  is  contended  by  counsel  for  appellants  that  as  the  respond- 
ents did  not  appeal  from  the  order  of  the  commissioner  direct- 
ing their  so-called  adverse  claim  or  protest  to  be  dismissed, 
the  trial  court  had  no  jurisdiction  to  hear  and  determine  the 
case.  It  is  also  contended  that  the  lands  referred  to  were  pub- 
lic lands,  part  of  the  public  domain  of  the  United  States  and 
that  said  court  had  no  jurisdiction  to  determine  questions  of 
fact  with  reference  to  such  lands  while  the  claims  of  the  re- 
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spective  parties  were  pending  before  the  land  department, 
and  cites  Marquez  v,  Frisbie,  101  U.  S.  473,  475,  25  L.  ed.  800; 
Astiazaran  v.  Santa  Rita  Land  &  M,  Co,,  148  U.  S.  80,  13  Sup. 
Ct.  Eep.  457,  37  L.  ed.  346;  Hays  v.  Parker^  2  Wash.  Ter. 
198,  3  Pac.  901 ;  Humbird  v.  Avery,  110  Fed.  465,  471 ;  Sflvage 
v.  Worsham,  104  Fed.  18;  Herbein  v.  Warren,  2  Okla.  575, 
36  Pac.  575;  Allen  v.  Pedro,  136  Cal.  1,  68  Pac.  99;  Cosmos 
iCxploration  Co.  v.  Oray  Eagle  Oil  Co.,  104  Fed.  20. 

In  Lindley  on  Mines,  second  edition,  section  108,  it  is  stated, 
inter  alia:  **Biit  that  the  courts  have  no  jurisdiction  to  de- 
termine questions  of  fact  with  reference  to  the  public  lands 
while  the  claims  of  respective  parties  are  pending  before  the 
land  department,  is  axiomatic.  With  the  orderly  exercise  of 
the  functions  of  that  department  in  administering  the  public 
land  laws  the  courts  cannot  interfere.  When,  therefore,  the 
jurisdiction  of  the  land  department  is  once  set  in  motion, 
and  that  tribunal  is  engaged  in  tne  investigation  which  neces- 
sarily involves  a  determination  of  the  character  of  the  land, 
the  courts  are  precluded  from  trying  or  determining  this  ques- 
tion." The  authorities  above  cited  fully  sustain  the  text  of 
said  section  108. 

In  the  case  at  bar  the  appellants  had  made  application  to 
the  proper  land  department  of  the  gc^emment  for  a  patent  to 
the  said  Never  Sweat  lode  claim.  Under  the  law  it  was  the 
duty  of  an  adverse  claimant  to  file  in  the  local  land  office  his 
adverse  claim  or  protest  to  such  application,  which  the  record 
shows  the  respondents  undertook  to  do,  but  for  some  reason 
their  protest  was  dismissed  and  the  protestants  were  notified 
of  their  right  to  appeal  from  the  order  of  dismissal,  and  no 
appeal  was  taken  therefrom.  That  being  true,  the  court  had 
no  jurisdiction  to  hear  and  determine  this  case  and  erred  in 
entering  judgment  against  the  defendants. 

It  appears  from  the  record  before  us  that  the  respondents 
undertook  to  protect  whatever  interests  they  had  in  the  land 
included  in  the  Never  Sweat  lode  by  filing  an  adverse  claim 
or  protest  and  then  brought  this  suit  in  support  thereof  under 
the  provisions  of  sections  2325  and  2326  of  the  Revised  Stat- 
utes of  the  United  States.    But  the  provisions  of  those  sections 
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relative  to  adverse  claims  contemplate  proceedings  to  deter- 
mine the  right  of  possession  between  claimants  of  the  same 
unpatented  mineral  lands  and  are  not  intended  to  provide  pro- 
ceedings to  decide  controversies  respecting  the  character  of 
lands,  that  is,  whether  they  are  mineral  lands  or  nonmineral. 
Their  mineral  character  is  a  question  that  must  be  decided  by 
file  land  department.  (See  opinion  by  Secretary  Hitchcock 
in  Ryan  v.  Granite  MiU  M.  cfe  2>.  Co.,  29  Land  Dec.  522.) 
The  secretary  says  in  that  opinion  that:  *'No  authority  of  law 
exists  for  transferring  the  proceedings  from  the  land  depart- 
ment to  the  courts  for  the  decision  of  that  question,  and  hence 
the  decision  of  the  court  thereon  cannot  bind  or  conclude  the 
land  department  or  relieve  it  from  the  duty  of  making  its 
own  decision  in  the  premises." 

In  Sparks  v.  Pierce,  115  U.  S.  408,  6  Sup.  Ct.  Rep.  102,  29 
L.  ed.  428,  the  court  said:  **Mere  occupancy  of  public  lands 
and  improvements  thereon  give  no  vested  right  therein  as 
against  the  United  States  and  consequently  not  against  any 
purchaser  from  them."  The  main  point  in  this  case  as  stated 
by  counsel  for  respondents  in  his  brief  is  that  the  appellants 
never  at  any  time  had  a  valid  discovery  on  which  to  base  the 
location  of  the  Never  Sweat  lode.  And  it  is  urged  that  the 
evidence  clearly  shows  that  no  mineral  was  ever  discovered 
within  the  boundaries  of  said  claim  on  which  to  base  a  loca- 
tion. Counsel  thus  concedes  that  the  character  of  the  land  is 
the  main  point  in  issue,  and,  as  we  understand  the  law,  that 
question  is  one  for  the  land  department. 

It  is  stated  in  Marquez  v.  Frisbie,  101  U.  S.  479,  25  L.  ed. 
800,  that:  **The  decisions  of  the  officers  of  the  land  depart- 
ment, made  within  the  scope  of  their  authority,  on  questions  of 
this  kind,  are  in  general  conclusive  everywhere,  except  when 
considered  by  way  of  appeal  within  that  department;  and 
that,  as  to  the  facts  on  which  their  decision  is  based,  in  the 
absence  of  fraud  or  mistake,  that  decision  is  conclusive  even 
in  courts  of  justice,  when  the  title  afterward  comes  in  question. 
But  that  in  this  class  of  cases,  as  in  all  others,  there  exists  in 
the  courts  of  equity  the  jurisdiction  to  correct  mistakes,  to 
relieve  against  frauds  and  impositions,  and  in  cases  where  it  is 
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clear  that  these  oflfieers  have,  by  a  mistake  of  the  law,  given 
to  one  man  the  land  which,  on  the  undisputed  facts,  belonged 
to  another,  to  give  appropriate  relief.*'  And  again:  **But  if 
it  can  be  made  entirely  plain  to  a  court  of  equity  that  on  facts 
about  which  there  is  no  dispute,  or  no  reasonable  doubt,  those 
oflScers  have,  by  a  mistake  of  the  law,  deprived  a  man  of  his 
right,  it  will  give  relief.'* 

When  we  come  to  examine  the  evidence  in  this  case,  we  find 
a  substantial  conflict  in  it  as  to  the  character  of  said  land  and 
do  not  find  any  such  fraud  or  mistake  as  would  justify  a  court 
of  equity  in  holding  that  the  title  procured  by  the  mining 
claimants  from  the  government  was  held  in  trust  for  the  ap- 
pellants. The  judgment  must  be  reversed,  and  it  is  so  or- 
dered, and  the  cause  is  remanded  for  further  proceedings  in 
accordance  with  the  views  expressed  herein.  Costs  are  awarded 
to  appellants. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(May  15,  1905.) 

L'ARSEN  V.  LE  DOUX. 
[81  Pac.  600.] 

Master  's  Liability — Injuey  to  Sbrvant — Falling  of  Scaffold — Vice- 
principal — Fellow -SERVANT — Negligence. 

1.  The  appellants  were  contractors  engaged  in  the  erection  of 
what  is  known  as  the  Elk's  Temple,  Moscow.  The  respondent  was 
employed  with  one  K.  to  furnish  mortar  and  brick  to  the  brick- 
layers. One  B.  was  the  manager  and  in  immediate  charge  of 
the  construction  of  said  building  for  the  appellants.  After  the 
brick  work  on  the  northerly  side  of  the  building  was  completed 
it  was  necessary  to  erect  a  scaffold  across  the  west  end  of  the 
building  for  the  use  of  the  bricklayers.  B.  directed  K.  to  erect 
such  scaffold,  and  in  doing  so  it  was  necessary  for  him  to  put  in 
place  two  joists  or  cross-pieces  on  which  to  lay  the  floor  of  the 
scaffold.     £^rom  a  lot  of  material  furnished  for  that  purpose,  he 
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aeleeted  two  pieees  and  one  of  tlie  briek  masons  nailed  the  ends 
thereof  in  plaee.  Thereafter  B.  and  EL  laid  some  boards  on  said 
•eaffold  and  thereafter  the  respondent  assisted  K.  in  eomp]eting 
the  erection  thereof.  B.  directed  K.  to  lap  the  ends  of  the  floor 
across  the  joist,  which  be  neglected  to  do.  Thereafter  the  re- 
spondent and  K.  placed  a  considerable  quantitj  of  mortar  and 
bricks  on  said  scaffold  and  the  section  sapportea  by  one  of  said 
cross-pieces  fell  the  cross-piece  having  broken,  and  in  the  fall 
the  respondent  was  injnred.  Held,  that  if  there  was  negligence  or 
carelessness  in  placing  a  defective  cross-piece  in  said  scaffold,  it 
was  the  negligence  and  carelessness  of  a  feUow-servant  and  the  ap- 
pellants are  not  liable  therefor. 

2.  If  the  act  or  omission  that  caused  the  injury  was  one  per- 
taining to  the  dnty  the  master  owed  to  his  servant,  he  is  respon- 
sible for  the  maimer  of  its  performance  withont  regard  to  the 
rank  of  the  servant  or  employee  to  whom  it  is  intrasted.  Bat  if 
it  is  one  pertaining  to  the  duty  of  an  operative,  the  employee  per- 
forming it  is  a  fellow-servant  with  his  colaborers  whatever  his 
rank,  for  whose  neglect  the  master  is  not  liable. 

3.  The  true  test  in  all  cases  by  which  it  may  be  determined 
whether  the  negligent  act  causing  the  injury  is  chargeable  to  the 
master  or  is  the  act  of  a  coservant  is,  Was  the  offending  em- 
ployee in  the  performance  of  the  master's  duty  in  reference  to  the 
particular  act  causing  the  injury,  an  act  done  in  the  performance 
of  a  duty  that  the  master  owed  his  servant?  If  so,  his  negli- 
gence is  that  of  the  master  and  liability  foUows;  if  not,  he  was  a 
mere  coservant  engaged  in  the  common  .employment  with  the  in- 
jured servant  without  reference  to  his  grade  or  rank  or  his  right 
to  employ  or  discharge  men,  or  to  his  control  over  them.  In  this 
case  the  master  furnished  sufficient  safe  material  for  the  erection 
of  said  scaffold,  and  B.  having  directed  K.  and  the  respondent  to 
construct  said  scaffold,  and  cautioned  K.  to  construct  it  safely, 
the  appellants  were  not  liable  for  the  carelessness  of  K.  in  con- 
structing the  same. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Latah  County.    Hon- 
orable Edgar  C.  Steele,  Judge. 

Action  to  recover  damages  received  in  the  fall  of  a  def ectiye 
scaffold.    Judgment  for  plaintiff-    Reversed 

Forney  &  Moore,  for  Appellants. 

Prom  the  facts  in  this  case  it  appears  that  the  plaintiff  as- 
sisted in  the  construction  of  .the  scaffold;  had  a  thorough 
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knowledge  of  its  defects,  if  any ;  in  brief,  had  a  better  knowl- 
edge than  his  employers;  made  no  objection  whatever  to  its 
construction  and  then  he  and  his  fellow-laborers  began  hauling 
brick  and  mortar  upon  it  to  such  an  extent  that  the  scaffold- 
ing fell — not  a  faulty  construction,  but  from  the  increased 
weight  placed  upon  it  by  the  plaintiflE  and  his  colaborers.  In 
his  work  on  Fellow-servants,  McKinney,  at  page  77,  says: 
''Where  a  workman  is  injured  by  falling  from  a  scaffold  neg- 
ligently constructed  by  himself  and  his  colaborers,  the  master 
is  clearly  not  liable."  {AUen  v.  Galveston  etc.  Ry.  Co.,  14 
Tex.  Civ.  App.  344,  37  S.  W.  171.)  There  is  another  prin- 
ciple of  law  which  it  seems  to  us  leads  to  the  same  result.  Or- 
dinarily, the  master  owes  his  servant  the  duty  of  inspection 
or  reasonable  care  in  furnishing  him  safe  and  suitable  means 
for  performing  his, work.  This  rule  has  no  reference  to  the 
safety  and  condition  of  the  thing  the  servant  is  employed  to 
repair  or  complete.  {Carlson  v.  Oregon  Short  Line  etc.  By. 
Co.,  21  Or.  497,  28  Pac.  497;  Armour  v.  Hahn,  111  U.  S.  313, 
4  Sup.  Ct.  Rep.  433,  28  L.  ed.  440;  Gulf  etc.  By.  Co.  v.  Jack- 
son, 12  C.  C.  A.  507,  65  Fed.  48;  Marsh  v.  Herman,  47  Minn. 
537,  50  N.  W.  611;  Seesley  v.  F.  W.  Wheeler  cfe  Co.,  103  Mich. 
196,  61  N.  W.  658,  27  L.  R.  A.  266;  Hogan  v.  Field,  44  Hun, 
72;  Benzing  v.  Steinway,  101  N.  Y.  547,  5  N.  E.  449;  Brick 
V.  Rochester  etc.  R.  B.  Co.,  98  N.  Y.  211.)  A  servant  is  not 
a  mere  machine  employed  to  drive  a  nail  here,  or  a  spike  there, 
where  directed  by  the  master  or  some  one  representing  him. 
ilany  things  involving  the  exercise  of  judgment  may  prop- 
erly be  left  to  the  servant.  Hence  it  has  been  held,  where  the 
master  employs  competent  workmen  and  provides  suitable  ma- 
terial for  staging,  and  intrusts  the  duty  of  erecting  the  stag- 
ing to  the  workmen,  as  a  part  of  the  work  which  they  are  en- 
gaged to  perform,  that  he  is  not  liable  to  one  of  the  workmen 
for  injuries  resulting  to  one  of  them  from  the  falling  of  the 
staging.  The  negligence  in  such  cases  resolves  itself  into  neg- 
ligence of  a  fellow-servant;  and  the  principle  has  been  applied 
under  a  variety  of  circumstances.  {Kelley  v.  Norcross,  121 
Mass.  508;  Killca  v.  Faxon,  125  Mass.  485;  Armotir  v.  Hahn, 
111  U.  S.  313,  4  Sup.  Ct.  Rep.  433,  28  L.  ed.  440;  Fesc/id  v. 
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Ry,  Co,,  52  Wis.  338,  21  N.  W.  269 ;  Davis  v.  Trade  Dollar 
Min,  Co.,  117  Fed.  122,  54  C.  C.  A.  636..  In  the  case  at  bar, 
evidently  overloading  the  scaffold  by  brick  and  mortar  caused 
it  to  break.  The  defendants  were  not  present  and  were  not 
required  to  be  present  to  inform  the  plaintiff  and  his  fellow- 
workers  as  to  the  excessive  weight  placed  upon  the  scaffold. 
This  was  a  risk  the  plaintiff  assumed.  It  was  his  own  act  and 
that  of  his  fellow-workman  in  overloading  the  scaffold  and 
causing  it  to  break.  {Richmond  Locomotive  Works  v.  Ramsey, 
131  Fed.  200;  McDonald  v.  BucUey,  109  Fed.  290,  48  C.  C. 
A.  372.) 

W.  W.  Griffith  and  Stewart  S.  Denning,  for  Respondent. 

It  is  familiar  law  that  a  servant  assumes,  as  one  of  the  in- 
cidents of  his  employment,  all  risks  of  injury  from  the  negli- 
gence of  a  fellow-servant,  because  the  master  cannot,  by  the 
exercise  of  the  utmost  care  and  caution,  guard  against  such 
negligence.  But  there  are  practically  two  lines  of  decisions  in 
this  country  as  to  who  is  a  fellow-servant  within  the  rule.  On 
the  one  hand  we  have  what  is  known  as  the  Ohio  doctrine, 
which  adopts  the  superior  servant  criterion ;  that  is,  it  is  held 
that  when  the  master  has  given  to  an  employee  supervisory 
control  and  management  of  his  business,  or  some  particular 
department  thereof,  such  person,  while  so  acting,  stands  in 
the  place  of  the  master,  as  to  those  under  his  direction  and 
supervision,  and  for  his  negligence  the  master  is  liable.  The 
courts  of  Ohio,  Washington,  Missouri,  Maine,  Michigan,  Ken- 
tucky and  other  states  recognize  this  rule  to  a  greater  or  less 
extent.  On  the  other  hand,  we  have  the  rule  obtaining  in  a 
large  number  of  states,  that  the  master's  liability  depends 
upon  the  character  of  the  act  in  the  performance  of  which 
the  injury  arises,  and  not  the  grade  or  rank  of  the  negligent 
employee.  If  the  act  is  one  pertaining  to  the  duty  the  master 
owes  to  his  servant,  he  is  responsible  for  the  manner  of  its 
performance,  without  regard  to  the  rank  of  the  servant  or 
employee  to  whom  it  is  intrusted;  but  if  it  is  one  pertaining 
only  to  the  duty  of  an  operative,  the  employee  performing 
it  is  a  fellow-servant  with  his  colaljorers,  whatever  his  rank, 
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for  whose  negligence  the  master  is  not  liable.  {Mast  v.  Kern, 
34  Or.  247,  75  Am.  St.  Rep.  580,  54  Pae.  950;  Allen  v.  Bell, 
32  Mont.  69,  79  Pac.  582.)  Respondent  contends  that,  which- 
ever rule  may  be  adopted  or  followed  by  this  court,  Burke 
was  a  vice-principal  and  not  a  fellow-servant  with  respondent. 
The  agent,  to  whom  the  control  of  the  work  is  given  by  the 
master,  together  with  the  power  of  hiring  and  discharging 
employees,  and  of  superintending  the  work,  whose  orders  the 
servants  are  bound  to  obey,  stands  in  the  place  of  the  master, 
and  is  not  a  fellow-servant  within  the  meaning  of  the  rule 
as  applied  to  laborers  and  servants.  {Brothers  v.  Cartier, 
52  Mo.  372,  14  Am.  Rep.  424;  Zintek  v.  Stimson  Mill 
Co.,  6  Wash.  178,  32  Pac.  997,  33  Pac.  1055,  9  Wash.  395, 
37  Pac.  340;  McDonough  v.  Great  Northern  By,  Co.,  15  Wash. 
244,  46  Pac.  334;  Brabbits  v.  Chicago  etc.  By.  Co.,  38  Wis. 
289 ;  Baltimore  etc.  B.  B.  Co.  v.  Baugh,  149  U.  S.  368, 13  Sup. 
Ct.  Rep.  914,  921,  37  L.  ed.  772 ;  Allend  v.  Spokane  Falls  etc. 
By.  Co.,  21  Wash.  324,  58  Pac.  244;  Kelley  v.  Fourth  of 
July  Min.  Co.,  16  Mont.  484,  41  Pac.  273;  Cunningham  v. 
Union  Pac.  By.  Co.,  4  Utah,  206,  7  Pac.  795 ;  Beeson  v.  Oreen 
Mountain  etc.  Min.  Co.,  57  Cal.  20;  Consolidated  Coal  Co. 
V.  Wombacher,  134  111.  57,  24  N.  E.  627;  Mullan  v.  Philadel- 
phia etc.  Steamship  Co.,  78  Pa.  St.  25,  21  Am.  Rep.  2;  Ma- 
lone  V.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep.  573.)  The  mas- 
ter should  not  direct  the  servant  to  work  in  a  place  which  he 
knows,  or,  by  the  exercise  of  reasonable  care  and  diligence 
might  know,  to  be  dangerous,  within  the  rule.  (Bailey  on 
Masters'  Liability  for  Injuries  to  Servants,  36;  Consolidated 
Ice  Co.  V.  Kiefer,  26  111.  App.  466;  Johnson  v.  First  Nat. 
Bank,  79  Wis.  414,  24  Am.  St.  Rep.  722,  48  N.  W.  712;  Meier 
V.  Morgan,  82  Wis.  289,  33  Am.  St.  Rep.  39,  52  N.  W.  174; 
Cook  V.  St.  Paid  etc.  By.  Co.,  34  Minn.  46,  24  N.  W.  311; 
Nayes  v.  Smith,  28  Vt.  59,  65  Am.  Dec.  222 ;  Hutchinson  v. 
By.  Co.,  5  Ex.  343 ;  Oibson  v.  Bailway  Co,,  46  Mo.  163,  2  Am. 
Rep.  497;  Huddleson  v.  Lowell  Mach.  Shop,  106  Mass.  282; 
Snow  V.  By.  Co.,  8  Allen,  441,  85  Am.  Dec.  720;  Byan  v.  Fow- 
ler, 24  N.  Y.  410,  82  Am.  Dec.  315;  Patterson  v.  Pittsburg 
etc.  B.  B.  Co.,  76  Pa.  St.  389,  18  Am.  Rep.  412;  Swoboda  v. 


Digitized  by 


Google 


54  Labsen  v.  Le  Doux.  [11  Idaho, 

Opinion   of   the    Coort — Sallivany   J. 

Ward,  40  Mich.  420.)  When  Larson  was  directed  by  the 
foreman  Burke  to  perform  certain  services  on  the  scaffold, 
he  was  justified  in  obeying  orders,  and  cannot  be  charged  with 
contributory  negligence  or  with  having  assumed  the  risks; 
he  had  a  right  to  expect  that  the  master  would  do  his  duty. 
{Russell  V.  Minneapolis  By.  Co.,  32  Minn.  230,  20  N.  W.  147.) 

SULLIVAN,  J.— This  action  was  brought  to  recover  $1,000 
damages  for  a  personal  injury  alleged  to  have  been  sustained 
by  the  plaintiff,  based  upon  the  negligent  and  defective  con- 
struction of  the  scaffold  alleged  to  have  been  erected  by  the 
appellants  during  the  construction  of  what  is  known  as  the 
Elks'  Temple,  in  the  city  of  Moscow,  Latah  county,  Idaho. 
The  answer  to  the  amended  complaint  admits  certain  allega- 
tions and  denies  others,  and  puts  in  issue  the  alleg^ition  of  the 
amended  complaint  as  to  the  negligent  and  defective  construc- 
tion of  said  scaffold,  and  as  an  afi&rmative  defense  averred  that 
if  the  plaintiff  sustained  any  injuries  whatever  from  the  fall- 
ing of  the  scaffold,  the  same  was  caused  by  his  own  negligence 
and  carelessness,  and  by  the  acts,  conduct,  negligence  and 
carelessness  of  one  George  R.  Ejiowles,  a  fellow-servant  and 
coemployee  of  the  respondent,  and  not  through  any  want  of 
care,  diligence  or  skill  on  the  part  of  the  appellants. 

The  cause  was  tried  by  the  court  with  a  jury,  and  a  verdict 
and  judgment  was  entered  against  the  appellants  for  the  sum 
of  $250,  and  the  appeal  is  from  the  order  overruling  a  motion 
for  a  new  trial  and  from  the  judgment. 

The  following  facts  appear  from  the  record:  That  the  ap- 
pellants were  copartners  and  doing  business  as  contractors  in 
the  erection  of  buildings,  and  were  at  the  time  of  the  accident 
engaged  in  the  erection  of  what  is  known  as  the  Elks'  Temple, 
in  the  city  of  Moscow;  that  the  respondent,  from  the  twen- 
tieth up  to  the  twenty-fourth  day  of  October,  1904,  was  em- 
ployed to  work  upon  said  building,  and  was  engaged  in  wheel- 
ing mortar  and  bricks  on  the  scaffold  in  connection  with  a 
fellow-workman  by  the  name  of  Knowles;  that  Knowles  had 
been  engaged  in  the  same  work  for  about  three  weeks  prior  to 
fhe  date  of  the  accident.    It  appears  from  the  testimony  that 
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one  Burke  wa«  the  foreman  or  superintendent  in  the  construc- 
tion of  said  building  for  the  appellants;  that  on  the  morning 
of  the  twenty-fourth  day  of  October,  Burke  directed  Knowles 
to  erect  a  scaffold  for  the  use  of  the  brick  masons,  the  falling 
of  one  section  of  which  caused  the  accident  The  record 
shows  that  Burke,  the  foreman,  had  had  about  twenty  years' 
experience  as  a  bricklayer  and  mason  and  as  a  contractor, 
and  also  shows  that  he  was  a  careful  and  competent  man.  It 
is  also  shown  that  Knowles  was  a  trustworthy  man  and  had 
assisted  in  erecting  scaffolds  about  said  building,  and  that 
there  was  an  abundance  of  good  material  on  hand  from  which 
to  erect  said  scaffold,  and  more  than  sufficient  for  that  pur- 
pose. Burke  testified  that  he  had  given  Enowles  instructions 
how  to  build  the  scaffold,  and  directed  him  particularly  to 
lap  the  ends  of  the  planks  that  were  placed  on  the  joists  or 
cross-pieces  of  the  scaffold,  and  that  he  failed  to  follow  such 
instructions.  It  further  appears  that  in  the  joist  or  cross- 
piece  that  broke  there  was  a  knot  or  gnarl,  and  it  was  visible 
from  one  side  only;  that  the  joist  was  defective  in  that  par- 
ticular; that  Burke  was  present  when  Knowles  began  the 
construction  of  said  scaffold;  that  Knowles  took  two  pieces 
of  two  by  eights  for  such  joists,  and  that  one  of  the  brick 
masons  nailed  the  ends  of  the  same  for  him;  that  said  scaf- 
fold was  between  forty  and  fifty  feet  long  and  in  sections, 
and  that  the  joists  along  the  entire  length  of  it  were  from 
sixteen  inches  to  four  feet  apart,  and  that  the  two  by  eights 
or  two  by  tens  placed  on  said  joists  as  the  fioor  of  said  scaf- 
fold were  about  eleven  feet  long;  that  said  Burke  assisted 
said  Knowles  in  putting  said  plank  on  the  first  section  of 
said  scaffold,  and  that  they  lapped  the  ends  of  the  same. 
At  about  that  time  the  respondent  was  requested  to  help 
Knowles  complete  the  scaffold,  and  Burke  went  to  some  other 
part  of  the  building;  that,  instead  of  lapping  said  ends  as 
directed  by  Burke,  they  put  said  planks  end  to  end,  and 
after  they  had  completed  that  work  they  proceeded  to  place 
bricks  and  mortar  on  said  scaffold  to  be  used  by  the  brick- 
layers; that  work  had  continued  for  about  an  hour  when  a 
section  of  the  scaffold  gave  way  and  the  respondent  and 
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Kiiowles  were  precipitated  to  the  floor  below,  a  distance  of  six- 
teen or  seventeen  feet  The  respondent  testified  that  from 
the  excessive  weight  of  the  bricks  and  mortar  placed  on  the 
scaffold  by  him  and  his  fellow-servant,  Biiowles,  it  broke  and 
fell.  In  the  fall  of  the  scaffold  the  respondent  broke  a  small 
part  off  from  the  bone  in  his  heel. 

It  is  contended  by  counsel  for  appellant  that  under  the  law 
and  the  facts  of  this  case  the  appellants  are  not  liable.  In 
damage  cases  such  as  the  one  at  bar  the  ancient  rule  of  respond 
deat  superior,  or,  let  the  principal  be  held  responsible,  was  ap- 
plied without  exception  until  in  the  year  1877.  In  that  year 
the  case  of  Priestly  v.  Fowler,  3  Mees.  &  W.  1,  was  decided, 
and  with  that  case  began  the  history  of  the  fellow-servant 
rule.  (See  notes  on  that  case,  17  English  Ruling  Cases,  241.) 
It  is  stated  in  McKinney  on  Fellow-servants,  section  4,  that 
the  effect  of  that  decision  on  modem  jurisprudence  has  been 
characterized  as  second  to  no  adjudication  to  be  found  in  the 
law  reports.  And  it  is  stated,  among  other  things,  in  section 
98  of  Beach  on  Contributory  Negligence,  that  no  other  re- 
ported case  has  changed  the  current  of  decision  more  radically 
than  this,  and  ''all  subsequent  common-law  report  books  con« 
tain  refinements  upon  the  doctrine,  here  for  the  first  time 
announced,  that  the  superior  may  not,  under  given  conditions, 
be  held  to  respond  for  the  tortious  or  negligent  acts  of  his 
agent."  The  doctrine  which  relieves  the  master  from  liabil- 
ity for  injuries  caused  by  the  negligence  of  fellow-servant  is 
of  very  wide  application,  and  it  originated  in  cases  where 
servants  were  engaged  in  a  common  enterprise.  It  modified 
the  doctrine  that  the  principal  is  liable  for  the  negligent  acts 
of  his  agent  upon  the  theory  or  principle  that  the  servant 
assumed  the  ordinary  dangers  incident  to  the  employment, 
and  that  an  obligation  on  the  part  of  the  master  to  take  better 
care  of  the  servant  than  he  may  reasonably  be  expected  to  take 
of  himself  will  not  be  implied. 

We  have  in  this  country  two  lines  of  decision  on  this  ques- 
tion, one  known  as  the  Ohio  doctrine  and  the  other  as  the 
New  York  doctrine  or  rule.  The  former  doctrine  is  to  the 
effect  that  the  agent  to  whom  the  control  of  the  work  is  given 
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by  the  master,  together  with  the  power  of  hiring  and  discharg- 
ing employees  and  of  superintending  the  work,  whose  orders 
the  servants  are  bound  to  obey,  stands  in  the  place  of  the  mas- 
ter, and  is  not  a  fellow-servant  within  the  meaning  of  the  rule 
as  applied  to  laborers  and  servants.  The  Ohio  doctrine 
adopts  the  superior  servant  criterion  to  the  effect  that  when 
the  master  has  given  to  an  employee  supervisory  control  and 
management  of  his  business,  or  some  particular  department 
thereof,  such  person,  while  so  acting,  stands  in  the  place  of 
the  master,  and  for  his  negligence  the  master  is  liable.  This 
is  known  as  the  Ohio  doctrine,  and  was  adopted  or  enunciated 
by  the  supreme  court  of  the  United  States  in  Railway  Co,  v. 
Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184,  28  L.  ed.  787.  But 
that  case  has  been  practically  overruled  by  the  subsequent 
case  of  Railroad  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  Rep. 
914,  37  L.  ed.  772.  Under  the  Ohio  rule  the  liability  of  the 
master  is  made  to  depend  upon  the  rank  or  grade^of  the  per- 
son whose  negligence  caused  the  injury.  The  opinion  in  Bal- 
iimore  etc.  R.  Co.  v.  Baiigh,  s\ipra,  was  prepared  by  Mr.  Jus- 
tice Brewer,  and  he  explains  at  length  the  Ross  case,  supra, 
apd  in  doing  so  cites  numerous  decisions  from  Minnesota 
and  other  states,  and  quotes  with  approval  from  Brown  v. 
Winona  etc.  R.  B.  Co.,  27  Minn.  162,  38  Am.  Rep.  285,  6  N. 
W.  484,  as  follows:  **0n  the  other  hand,  the  great  majority 
of  courts,  both  in  this  country  and  in  England,  hold  that  mere 
difference  in  grade  of  employment,  or  in  authority,  with  re- 
spect to  each  other,  does  not  remove  them  from  the  class  of 
fellow-servants  as  regards  the  liability  of  the  master  for  in- 
juries to  one  caused  by  the  negligence  of  the  other." 

The  learned  justice  also  refers  to  certain  Ohio  cases,  and 
quotes  from  them  and  holds  that  the  '^  question  under  consid- 
eration is  essentially  one  of  general  law";  that  it  does  not  de- 
pend upon  any  statute  or  spring  from  any  local  usage  or  cus- 
tom ;  that  there  is  in  it  no  rule  of  property,  but  that  it  rests 
upon  those  considerations  of  right  and  justice  that  have  been 
gathered  into  the  great  body  of  the  rules  and  principles  known 
as  the  ** common  law";  that  there  is  no  question  of  the  porvver 
of  the  state  to  legislate  and  change  the  rule  of  the  common 
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law,  but  in  the  absence  of  such  legislation  the  question  is  one 
determinable  only  by  the  general  principles  of  the  common 
law. 

Referring  to  the  question  under  consideration,  the  learned 
justice  says:  '*It  is  also  one  of  the  vexed  questions  of  the  law 
and  perhaps  there  is  no  one  matter  upon  which  there  are  more 
conflicting  and  irreconcilable  decisions  in  the  various  courts 
of  the  land  than  the  one  as  to  what  is  the  test  of  a  common 
service,  such  as  to  relieve  the  master  from  liability  for  the  in- 
jury of  one  servant  through  the  negligence  of  another,"  and 
proceeds  and  sustains  the  New  York  rule. 

In  the  case  of  Weeks  v.  Shearer,  111  Fed.  330,  49  C.  C.  A. 
372,  from  the  circuit  court  of  appeals  of  the  eighth  circuit,  is 
a  late  decision  prepared  by  Circuit  Judge  Sanborn.  It  is  a 
very  instructive  and  exhaustive  opinion  containing  the  cita- 
tions of  many  authorities.  It  is  there  stated:  '*An  employee 
frequently  ^cts  in  a  dual  capacity — at  times  a  fellow-servant, 
at  times  a  vice-principal — and  the  line  of  demarcation  between 
the  negligence  whose  risk  the  servant  assumes  and  that  for 
which  the  master  is  liable  is  this,  to  wit,  if  the  act  is  done  in 
the  discharge  of  a  positiv"  duty  of  the  master,  then  the  neg- 
ligence therein  is  the  negligence  of  the  latter.  If  it  is  done  in 
the  discharge  of  any  other  duty  of  the  employee,  it  is  the 
negligence  of  the  servant,  the  risk  of  which  his  fellows  have 
assumed.  Some  of  the  rules  which  we  have  thus  briefly  re- 
stated have  been  the  subjects  of  volumes  of  debates  and  con- 
flicting decisions,  but  they  have  at  last  become  established 
beyond  doubt  or  cavil  by  the  repeated  decisions  of  the  highest 
court  in  the  land."  (See,  also,  Beesley  v.  Wheeler  &  Co., 
103  Mich.  196,  61  N.  W.  658,  7  L.  R.  A.  266.) 

In  Mast  V.  Kern,  34  Or.  247,  75  Am.  St.  Rep.  580,  54  Pac. 
950,  after  stating  the  Ohio  doctrine,  the  court  says:  **0n  the 
other  hand,  the  rule,  and  the  one  now  unquestionably  estab- 
lished and  supported  by  the  great  weight  of  authority,  both  in 
this  country  and  in  England,  is  that  the  liability  of  the  master 
depends  upon  the  character  of  the  act  in  the  performance  of 
which  the  injury  arises,  and  not  the  grade  or  rank  of  the  neg- 
ligent employee.    If  the  act  is  one  pertaining  to  the  duty  the 
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master  owes  to  his  servant,  he  is  responsible  for  the  manner  of 
its  performance,  without  regard  to  the  rank  of  the  servant  or 
employee  to  whom  it  is  intrusted;  but  if  it  is  one  pertaining 
only  to  the  duty  of  an  operative,  the  employee  performing  it  is 
a  fellow-servant  with  his  colaborers,  whatever  his  rank,  for 
whose  negligence  the  master  is  not  liable.  (McEonney  on 
Pellow-servants,  sec.  43  et  seq. ;  Bailey  on  Masters'  Liabil- 
ity for  Injuries  to  Servants,  226  et  seq. ;  Wood  on  Master  and 
Servant,  sec.  438.)"  The  court,  in  addition  to  the  author- 
ities above  cited,  cites  many  others  and  states  that  many  other 
authorities  could  be  cited  to  the  same  effect,  but  that  those 
were  sufficient  to  show  the  irresistible  current  of  decisions,  as 
well  as  the  ground  upon  which  the  doctrine  rests  and  its  ap- 
plication to  given  facts,  and  that  the  former  decisions  of  that 
court  upon  that  question  has  always  been  made  to  depend 
upon  the  character  of  the  act  causing  the  injury,  rather  than 
the  grade  or  rank  of  the  offending  employee.  That  court 
further  says:  *'The  true  test  in  all  cases  by  which  it  may  be 
determined  whether  the  negligent  act  causing  the  injury  is 
chargeable  to  the  master,  or  is  the  act  of  a  coservant,  is.  Was 
the  offending  employee  in  the  performance  of  the  master's 
duty,  or  charged  therewith,  in  reference  to  the  particular  act 
causing  the  injury?  If  he  was,  his  negligence  is  that  of  the 
master  and  the  liability  follows;  if  not,  he  was  a  mere  coser- 
vant, engaged  in  a  common  employment  with  the  injured 
servant,  without  reference  to  his  grade  or  rank,  or  his  right 
to  employ  or  discharge  men,  or  to  his  control  over  them.  In 
short,  the  master  is  liable  for  the  negligence  of  an  employee 
who  represents  him  in  the  discharge  of  his  personal  duties  to- 
ward his  servants.  Beyond  this  he  is  liable  only  for  his  own 
personal  negligence.  *This,'  as  said  by  Judge  Dillon,  *is  a 
plain,  sound,  safe  and  practical  line  of  distinction.  We  know 
where  to  find  it  and  how  to  define  it.  It  begins  and  ends  with 
the  pergonal  duties  of  the  master.  Any  attempt  to  refine 
based  upon  the  notion  of  *  grades'  in  the  service,  or,  what  is 
much  the  same  thing,  distinct  'departments'  in  the  service 
(which  departments  frequently  exist  only  in  the  imagination 
of  the  judges,  and  not  in  fact),  will  only  breed  the  confu- 
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sion  of  the  Ohio  and  Eentacky  experiments,  whose  courts  have 
constructed  a  labyrinth  in  which  the  judges  who  made  it  seem 
to  be  able  to  'find  no  end  in  wandering  mazes  lost.'  "  (Pe- 
schel  V.  Chicago  etc.  Ry.  Co.,  62  Wis.  338,  21  N.  W.  269; 
Hogan  v.  Field,  44  Hun,  72 ;  Marsh  v.  Herman,  47  Minn.  537, 
50  N.  W.  611.) 

As  to  the  question  of  who  are  fellow-servants  and  who  arc 
vice-principals,  the  legislature  of  this  state  has  not,  by  legisla- 
tive act,  determined.  And  that  question  remains  as  stated  by 
Justice  Brewer  in  Baltimore  etc.  B.  Co.  v.  Baugh,  supra,  one 
of  common  or  general  law,  and  we  think  the  rule  more  conso- 
nant with  reason  and  justice  is  that  above  designated  as  the 
New  York  rule  or  criterion,  and  is  that  the  master  is  liable  for 
the  negligence  of  an  employee  who  represents  him  in  the  dis* 
charge  of  his  personal  duties  to  his  servants  and  beyond  that 
he  is  liable  only  for  his  own  personal  negligence.  Or,  as 
stated  in  section  23  of  McKinney  on  Fellow-servants:  **The 
true  test,  it  is  believed,  whether  an  employee  occupies  the  posi- 
tion of  a  fellow-servant  to  another  employee,  or  is  the  repre- 
sentative of  his  master,  is  to  be  found,  not  from  the  grade  or 
rank  of  the  offending  or  injured  servant,  but  it  is  to  be  de- 
termined by  the  character  of  the  act  being  performed  by  the 
offending  servant  by  which  another  employee  is  injured;  or, 
in  other  words,  whether  the  person  whose  status  is  in  question 
is  charged  with  the  performance  of  a  duty  which  properly  be- 
longs to  the  master.'* 

Believing  that  to  be  the  correct  rule,  we  will  now  proceed 
and  apply  it  to  the  facts  of  this  case.  Burke  had  charge  of 
the  construction  of  said  building  for  the  master,  the  appel- 
lants here.  It  was  not  a  large  building  or  structure  that  re- 
quired expert  scaffold  builders  to  erect  the  scaffolds.  It  ap- 
pears that  the  respondent  and  the  man  Kiiowles  who  erected 
the  scaffold  were  fellow-workmen  or  servants  engaged  prin- 
cipally in  supplying  the  brick  masons  with  bricks  and  mortar. 
The  northerly  side  of  the  building  had  been  completed,  and 
the  brick  masons  were  proceeding  with  the  laying  of  the 
bricks  on  the  front  of  the  building.  Burke  directed  Knowles 
to  erect  a  scaffold  for  the  brick  masons.    It  appears 'that  the 


Digitized  by 


Goo^z 


May,  1905.]  Larsen  v.  Lb  Doux.  6.1 

Opinion   of   the   Court — Sullivan,  J. 

scaffold  was  put  up  in  two  or  more  sections,  and  it  required 
two  joists  or  Cross-pieces  to  be  put  up  connecting  the  sections. 
It  also  appears  that  there  was  plenty  of  lumber  at  hand  such 
as  was  used  there  in  erecting  such  scaffolds;  that  said  Ejiowles 
selected  two  pieces  that  were  two  by  eight  inches  and  about 
eleven  feet  long,  and  used  them  as  joists  or  cross-pieces  for 
the  scaffolds ;  that  while  he  held  them  in  position  one  of  the 
bricklayers  nailed  the  ends  thereof;  that  while  that  was  be- 
ing done  Burke,  who  was  near  by,  and  after  the  joist  was 
put  in  place,  assisted  Knowles  in  laying  some  of  the  floor 
of  said  scaffold.  It  also  appears  that  while  Knowles  was 
putting  up  said  joist,  the  respondent  was  at  the  north  side 
of  the  building  clearing  away  some  rubbish;  that  he  was 
thereafter  called  by  Burke  and  directed  to  assist  Knowles 
in  completing  the  scaffold,  which  he  did.  After  the  scaffold 
was  completed  the  appellant  and  said  Knowles  proceeded  to 
wheel  brick  and  mortar  upon  said  scaffold  for  the  brick 
masons.  They  had  continued  that  work  for  from  a  half  an 
hour  to 'an  hour,  and  as  both  of  them  were  standing  on  one 
section  of  said  scaffold,  it  gave  way  and  fell  and  they  fell 
some  sixteen  or  seventeen  feet.  The  injury  was  occasioned 
by  the  breaking  of  one  of  said  joists  or  cross-pieces.  It  ap- 
pears that  said  joist  had  a  gnarl  or  knot  on  one  side  thereof, 
and,  no  doubt,  weakened  it  to  some  extent.  One  of  the  wit- 
nesses testified  that  said  gnarl  could  be  seen  from  only  one 
side  of  the  cross-piece  and  made  it  cross-grained  on  that  side. 
The  respondent  himself  testified  that  **from  the  excessive 
weight  of  this  brick  and  mortar  it  broke,  and  I  fell  below, 
and  Mr.  Knowles  fell  with  me." 

The  question  arises  under  those  facts  whether  it  was  the 
dutj'  of  the  appellants  to  construct  said  scaffold,  or  was  their 
duty  ended  in  that  regard  when  they  furnished  sufficient  suit- 
able material  therefor.  We  think  their  duty  ended  when  they 
furnished  sufficient  and  suitable  material,  and  the  fact  that 
Burke  directed  Knowles  to  build  this  scaffold,  and  the  ap- 
pellant to  assist  him,  and  was  there  for  a  little  while  himscif, 
and  laid  a  few  boards  on  the  floor  of  said  scaffold,  does  not 
make  the  appellants  liable.     Clearly,  Burke  did  not  select 
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said  croEB-piece,  but  left  that  with  Bjiowles,  the  respondent's 
fellow-servant.  That  being  true,  the  injury  was  occasioned 
by  Knowles'  oversight  in  not  selecting  a  stronger  cross-piece. 
It  was  no  part  of  the  duty  that  the  appellants  owed  to  re- 
spondent to  place  any  boards  on  said  scaffold,  and  because 
Burke  laid  a  few  boards  thereon,  that  does  not  make  his  act 
the  act  of  the  appellants,  that  not  being  a  personal  duty  that 
the  appellants  owed  to  the  respondent. 

It  is  further  shown  that  Burke  instructed  Bjiowles  to  make 
the  scaffold  stron;^-  and  to  be  sure  and  lap  the  planks  of  the 
floor  thereof  over  the  joists;  that  the  planks  that  Burke  laid 
thereon  were  so  lapped,  but  the  planks  laid  thereon  by  Knowles 
and  the  appellant  were  not  lapped  but  were  placed  end  to 
end — butted  up  against  each  other.  The  accident,  no  doubt, 
occurred  because  of  Knowles'  failure  to  erect  the  scaffold  as 
instructed  by  Burke  and  because  of  the  excessive  amount  of 
mortar  and  bricks  placed  thereon,  and  for  neither  of  which 
are  the  appellants  liable.  The  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
the  views  expressed  herein.     Costs  are  awarded  to  appellants. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 

ON  REHEARING. 
(June  27,  1905.) 

STOCKSLAGER,  C.  J.— Counsel  for  respondent,  with  his 
usual  force  and  ability,  insists  that  the  court  has  miscon- 
strued the  facts  and  misapplied  the  law  to  the  facts  as  they 
exist  in  this  case.  For  the  reason  that  we  know  the  petition 
is  filed  in  good  faith,  we  have  again  carefully  examined  the 
facts  as  they  appear  in  the  record.  The  questions  of  law  ap- 
plied to  the  facts  in  this  case,  as  we  understand  them,  were 
carefully  considered  before  the  case  was  assigned  to  Mr.  Jus- 
tice Sullivan,  and  we  find  nothing  in  the  petition  or  author- 
ities there  referred  to  that  changes  our  views. 

It  seems  to  me  that  Mr.  Burke  took  every  precaution  to 
have  the  scaffold  so  constructed  that  no  accident  could  hap- 
pen with  reasonable  use  of  it.     It  is  apparent  that  the  direct 
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cause  of  the  accident  was  overloading  the  scaffold  with  brick 
and  mortar.  It  is  true  that  it  is  shown  that  one  of  the  joists 
upon  which  the  scaffold  was  constructed  was  defective,  but 
it  was  not  shown  that  Mr.  Burke  was  in  any  way  responsible 
for  the  use  of  this  particular  joist.  He  had  given  his  in- 
structions as  to  the  material  to  be  used  and  the  manner  of 
construction  of  the  scaffold,  and  it  appears  that  there  was 
sufficient  material  to  construct  the  scaffold  according  to  his 
direction.  It  seems  that  Mr.  Burke  had  business  elsewhere 
in  the  building  and  left  the  completion  of  the  scaffold  to  Mr. 
Knowles  and  respondent;  that  it  was  not  constructed  ac- 
cording to  his  direction.  The  question  arises,  Would  the  scaf- 
fold have  withstood  the  overloading  with  brick  and  mortar 
had  the  work  been  done  according  to  the  instructions  of  Mr. 
Burke  t  Again,  to  what  extent  was  the  joist  weakened  by 
the  knot  or  gnarl  H  There  is  a  wide  field  for  speculation  and 
theory  here,  if  it  were  necessary  to  indulge  in  them,  but  under 
the  facts  as  they  appear  in  the  record  in  this  case,  we  do  not 
think  it  necessary  to  enter  this  field. 

In  any  view  of  the  case  other  than  the  one  reached  in 
the  opinion  heretofore  filed,  contractors  ,would  be  compelled 
to  do  their  own  work  or  assume  the  risk  of  every  accident 
which  might  occur,  without  any  apparent  blame  upon  anyone 
connected  with  the  construction  of  the  building. 

The  petition  for  a  rehearing  is  denied. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(May  16,  1905.) 

HOWES  y.  BARMON. 
[81  Pac.  48.] 

LiOKNSK  TO  Pass  Over  Stairway — Kaskmient — Statdtb  of  Frauds — 
Equitable  Interposition — Specoic  Performance. 

1.  A  lieenae  is  a  personal  privilege  to  do  certain  aets  npon  the 
lands  of  another,  bnt  creates  no  estate  therein,  is  levoeable  at 
will,  and  may  rest  in  parol,  while  an  easement  is  an  estate  in 
real  property  and  its  grant  falls  within  the  statute  of  frauds. 

2.  tv^here  B.  is  erecting  a  two-story  building  --  '  proposes  to 
H.  &  K.,  who  own  and  occupy  a  two-story  building  on  the  adjoin- 
ing lot,  that  he  will  build  a  stairway  on  the  side  of  his  building 
next  to  H.  &  K's  building,  and  that  they  may  use  the  same  for 
ingress  and  egress  to  and  from  the  second  story  of  their  building 
in  consideration  of  H.  &  K.  allowing  B.  to  erect  a  porch  on  a  five 
foot  strip  of  a  vacant  lot  adjoining  the  back  end  of  B.'s  building, 
and  each  party  agrees  thereto  and  enters  upon  the  use  so  agreed 
upon,  held,  that  the  permission  to  use  such  stairway  does  not 
amount  to  the  grant  of  an  easement,  but  constitutes  a  license 
only  and  is  revocable  by  the  licensor. 

3.  A  court  of  equity  will  not  grant  the  aid  of  specific  perform- 
ance where  the  party  invoking  its  aid  has  not  parted  with  any 
consideration  or  property,  and  no  irreparable  damage  is  suffered 
and  no  fraud  is  inflicted  upon  him,  and  where  he  is  in  statu  quo 
at  the  time  of  the  commencement  of  his  action. 

4.  Unless  the  evidence  be  clearly  to  the  contrary,  a  court  will 
presume  that  a  parol  agreement  to  impress  real  property  with 
a  servitude  was  made  with  a  knowledge  of  the  provisions  of  the 
statute  of  frauds,  and  was  therefore  intended  as  a  license  only 
and  not  as  an  easement. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  in  and  for  the  County  of 
Shoshone.     Honorable  Ralph  T.  Morgan,  Judge. 

Plaintiffs  commenced  an  action  to  enjoin  the  defendants 
from  closing  up  a  stairway  in  their  building,  and  to  restrain 
them  from  interfering  with  plaintiffs'  right  of  passage  there- 
over, and  to  compel  specific  performance  of  a  parol  agree- 
ment for  the  grant  of  a  perpetual  easement  for  the  use  of 


Digitized  by 


Google 


May,  1905.]  Howbb  v.  Babmon.  65 

Argnment  for  Appellants. 

such  stairway.    Judgment  and  decree  were  entered  for  the 
plaintiffs,  from  which  defendants  appealed.    Reversed. 

Walter  A.  Jones  and  Samuel  E.  Steam,  for  Appellants. 

One  who  seeks  to  enforce  a  specific  performance  of  a  con- 
tract is  bound  to  establish  clearly  and  distinctly  the  existence 
of  a  contract  and  its  terms.  A  court  of  equity  will  not  de- 
cree specific  performance  of  a  contract  if  not  clearly  estab- 
lished. {Bice  V.  Bigley,  7  Idaho,  115,  61  Pac.  290.)  Plain- 
tiffs claim  that  this  was  an  easement.  If  we  admit  that  it 
was,  then  they  come  within  the  rule  that  an  easement  cannot 
be  created  by  parol.  (Tiedeman  on  Real  Property,  sec.  600; 
10  Am.  &*Eng.  Ency.  of  Law,  2d  ed.,  p.  412  j  Deeds  v.  Steph- 
ens (Idaho),  79  Pac.  77.)  A  license  is  an  authority  given  to 
do  some  act  or  a  series  of  acts  on  the  land  of  another,  with- 
out possessing  an  estate  therein,  and  is  revocable.  (10  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  407;  18  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  pp.  1127,  1146 ;  Tiedeman  on  Real  Property, 
sec.  653.)  In  Pifer  v.  Brown,  49  L.  R.  A.  497,  will  be  found 
a  note  explaining  the  doctrine  that  a  parol  license  from  one 
lot  owner  in  a  town  to  another  to  pass  a  tile  drain  under 
the  former  lot  for  the  purpose  of  draining  the  lot  of  the  latter 
is  revocable  at  the  pleasure  of  such  licensor,  and  that  such 
license  must  be  acquired  by  deed.  {Wiseman  v.  Lticksinger, 
84  N.  Y.  3,  38  Am.  Rep.  479;  Cronkhite  v.  Cronkhite,  94  N. 
Y.  323;  Crosdale  v.  Lanigan,  129  N.  Y.  604,  26  Am.  St. 
Rep.  551,  29  N.  E.  824;  Hathaway  v,  Yakima  Water  Co.,  14 
Wash.  469,  53  Am.  St.  Rep.  874,  4  Pac.  896.)  In  Bonelli 
Bros.  V.  Blakemore,  66  Miss.  136,  14  Am.  St.  Rep.  550,  5 
South.  228,  in  giving  a  definition  of  **way,"  which  is  but 
another  term  for  an  easement,  the  following  is  quoted:  **A 
'way'  is  an  incorporeal  hereditament,  for  since  livery  of  seisin 
could  not  have  been  made  of  it,  at  common  law,  it  could  only 
be  created  by  deed  or  other  writing.  It  is  therefore  said  to 
lie  in  grant."  (Greenleaf's  Cruise  on  Real  Property,  title 
Deed  **C,"  4,  sees.  35,  36.)  But  a  right  of  way  is  an  in- 
terest in  lands  and  a  grant  by  parol  is  obnoxious  to  the  stat- 
ute of  frauds.  {Thompson  v.  Gregory,  4  Johns.  81,  4  Am. 
Idaho,  Vol.  11-^ 
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Dec.  255;  Richter  v.  Irwin,  28  Ind.  26;  Hall  v.  McLeod,  2 
Met.  (Ky.)  98,  74  Am.  Dee.  400;  Kerr  on  Statute  of  Frauds, 
sec.  718 ;  Walker  v.  Shackleford,  49  Ark.  503,  4  Am.  St.  Rep. 
61,  5  S.  W.  887 ;  Hodkins  v.  Farrington,  150  Mass.  19,  15  Am. 
St.  Rep.  168,  22  N.  E.  73,  5  L.  R.  A.  209.)  Parol  license  to 
do  something  on  the  licensor's  land  becomes  irrevocable  after 
expenditure  of  money  on  land  on  the  faith  of  the  license,  and 
when  the  parties  cannot  be  placed  in  statu  quo;  but  where 
nothing  has  been  done  further  than  to  pay  a  consideration, 
there  is  nothing  in  the  way  of  restoring  the  parties  to  their 
original  condition,  and  therefore  of  revoking  the  license. 
(Huff  V,  McCauley,  53  Pa.  St.  203,  91  Am.  Dec.  203 ;  Wilson 
V.  St.  Paul  M.  (&  M.  Co,,  41  Minn.  56,  42  N.  W.  600,  4  L.  R. 
A.  378;  Woodward  v.  Seely,  11  111.  157,  50  Am.  Dec.  445; 
Johnson  v.  Skillman,  29  Minn.  95,  43  Am.  Rep.  192,  12  N. 
W.  149;  Great  Falls  Waterworks  Co.  v.  Oreat  Northern  Ry. 
Co.,  21  Mont.  487,  54  Pac.  966.) 

W.  W.  Woods  and  R.  N.  Dunn,  for  Respondents. 

This  court  has  frequently  passed  upon  and  always  affirmed 
the  equitable  power  of  the  court  in  proper  cases  to  grant  spe- 
cific performance  of  parol  contracts  for  the  sale  of  lands. 
Part  performance  take  these  cases  out  of  the  provisions  of 
the  statute  of  frauds.  (Bowman  v.  Ayres,  2  Idaho,  465,  21 
Pac.  405;  StoweU  v.  Tucker,  7  Idaho,  312,  62  Pac.  1033; 
Feeney  v.  Chester,  7  Idaho,  324,  63  Pac.  192;  Francis  v. 
Green,  7  Idaho,  668,  65  Pac.  362 ;  Barton  v.  Dunlap,  8  Idaho, 
82,  66  Pac.  832;  Flickinger  v.  Shaw,  87  Cal.  126,  22  Am.  St. 
Rep.  234,  25  Pac.  268,  11  L.  R.  A.  134;  Grimshaw  v.  Belcher, 
88  Cal.  217,  22  Am.  St.  Rep.  298,  26  Pac.  84;  Deeds  v.  Steph- 
ens, 8  Idaho,  514,  69  Pac.  534.)  It  is  a  general  proposition 
well  sanctioned  by  law  that  contracts  made  by  husband  and 
wife,  where  possession  has  been  delivered,  will  be  specifically 
enforced.  {Clayton  v.  Frazier,  33  Tex.  91;  Woma^^k  v.  Wo- 
mack,  8  Tex.  397,  58  Am.  Dec.  119;  Dalton  v.  Rush,  22  Ex. 
133.) 

AILSHIE,  J. — In  this  case  the  trial  court  entered  a  decree 
for  the  specific  performance  of  a  parol  contract  to  grant  a 
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perpetual  easement  in  a  stairway  maintained  in  appellants' 
building.  The  principal  facts  upon  which  the  decree  was  en- 
tered are  briefly  as  follows :  In  the  month  of  November,  1899, 
the  respondents,  Howes  &  Bling,  were  the  owners  of  lot  6  and 
the  south  one-half  of  lot  8  in  block  21  in  the  city  of  Wallace, 
on  which  stood  a  two-story  brick  building,  the  ground  floor 
of  which  was  occupied  by  them  as  a  store  building  and  the 
second  floor  as  a  dwelling.  About  this  time  the  appellants 
purchased  the  north  half  of  lot  8,  which  adjoins  the  Howes 
&  King  property  on  the  east,  and  began  to  erect  a  two-story 
brick  building  fifty  feet  square.  Prior  to  this  time  Howes 
&  King  had  maintained  a  back  stairway  to  their  building 
with  the  landing  on  the  vacant  lot  purchased  by  the  Bar- 
mons,  and  in  passing  from  the  street  to  and  from  their 
stairway  they  passed  over  this  vacant  lot.  When  the  Bar- 
mons  began  to  build  they  tore  away  the  landing,  and,  of 
course,  left  Howes  &  King  without  any  means  of  ingress  or 
egress  to  and  from  the  second  story  of  their  building.  At 
this  juncture  the  respondent  Howes  and  the  appellant  Abra- 
ham Barmon  had  some  discussion  over  the  construction  of  a 
stairway  by  the  Barmons  and  the  future  use  thereof  by  Howes 
&  King.  Up  to  this  time  the  Barmons  had  planned  to  build 
their  stairway  on  the  east  side  of  their  building.  Howes  and 
Barmon  do  not  agree  as  to  what  conversation  took  place  be- 
tween them  with  reference  to  the  stairway  and  the  future 
use  thereof,  and  we  therefore  quote  from  the  finding  of  the 
trial  court  on  that  point.  He  finds  **that  during  the  time 
of  the  construction  of  said  building  these  defendants  offered 
to  give  the  plaintiffs  the  use  forever  of  the  front  stairway 
leading  to  the  upper  story  of  their  said  building  and  con- 
necting with  the  upper  story  of  the  building  so  occupied  by 
the  plaintiffs  and  their  families,  for  the  consideration  of  a 
strip  of  land  of  five  feet  on  the  north  part  of  the  south  one- 
half  of  lot  8,  block  21,  and  plaintiffs  agreed  to  said  propo- 
sition.'' This  finding  of  the  court  is  followed  by  a  finding 
that  in  the  month  of  November,  1899,  in  pursuance  of  said 
contract,  the  plaintiffs  went  into  the  possession  and  use  of 
the  stairway,  and  the  defendants  at  the  same  time  went  into 
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the  possession  and  use  of  the  five  foot  strip  off  the  north  end 
of  the  south  half  of  lot  8.  This  strip  of  land  was  contiguous 
to  and  immediately  south  of  the  Barmon  premises,  on  which 
the  building  was  erected.  The  record  shows  that  after  the 
conversation  took  place  between  Howes  and  Barmon,  the 
plans  for  the  Barmon  building  were  so  modified  as  to  run  the 
stairway  up  on  the  west  side  of  the  building  and  next  to  the 
Howes  &  King  building  instead  of  on  the  east  side  as  orig- 
inally planned.  No  written  agreement  of  any  kind  was  en- 
tered into,  and  after  the  building  was  completed  the  stair- 
way was  used  by  the  Barmons  and  their  tenants  and  also 
by  Howes  &  King  and  their  tenants.  On  the  other  hand, 
the  Barmons,  by  means  of  posts,  erected  a  porch  five  feet 
wide  and  fifty  feet  long  (the  full  length  of  their  building) 
to  the  second  story  of  the  building,  and  used  that  in  connec- 
tion with  their  residence  in  the  second  story  of  that  build- 
ing until  a  few  days  prior  to  the  commencement  of  this  action. 
Matters  ran  along  in  this  manner  until  ^bout  the  fourteenth 
day  of  June,  1902,  when  the  Barmons  tore  away  the  porch 
and  ceased  to  use  the  same,  and  notified  Howes  &  King  that 
it  was  their  intention  to  revoke  the  license  previously  granted 
to  them  to  use  the  stairway,  and  they  thereupon  proceeded 
to  lock  up  the  front  entrance  and  close  up  the  entrance 
from  the  top  of  the  stairway  into  the  Howes  &  King  building. 
The  respondents  thereupon  commenced  this  action  and  se- 
cured a  temporary  injunction  against  the  appellants,  restrain- 
ing them  from  closing  up  the  stairway  or  interfering  with 
their  free  use  thereof.  The  Barmon  property  was  purchased 
in  the  name  of  Fannie  Barmon,  the  wife  of  the  defendant, 
Abraham  Barmon,  and  at  all  times  has  stood  upon  the  rec- 
ords in  her  name  and  is  claimed  by  her  as  her  separate 
property.  A  great  portion  of  the  briefs  of  counsel  have  been 
devoted  to  the  discussion  of  the  evidence  on  that  question 
and  the  law  applicable  thereto.  The  court  found,  however, 
that  the  property  was  the  community  property  of  the  de- 
fendants, and  we  are  inclined  to  think  there  is  sufficient  evi- 
dence in  the  record  to  justify  that  finding.  It  is  not  neces- 
sary for  us,  however,  to  discuss  the  sufficiency  of  the  evidence 
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to  sustain  the  findings  for  the  reason  that  in  the  view  we 
take  of  this  case  the  findings  of  fact  do  not  support  the 
legal  conclusions  that  the  court  has  drawn  from  them. 

The  appellants  claim  that  the  privileges  exercised  by  each 
over  the  realty  of  the  other  were  merely  mutual  licenses  revo- 
cable by  either  at  will.  On  the  other  hand,  the  respondents 
claim  that  these  transactions  amounted  to  mutual  contracts 
for  conveyances  by  good  and  sufficient  deeds — a  title  fjom 
Howes  &  King  to  the  Barmons  to  the  five-foot  strip  of  ground 
immediately  south  of  the  Barmon  building,  and  a  conveyance 
from  the  Barmons  to  Howes  &  King  of  a  perpetual  easement 
in  the  stairway  ascending  from  the  street  to  the  second  story 
of  their  building. 

It  is  difficult  to  ascertain  from  the  great  mass  of  conflicting 
decisions  just  when  a  license  to  use  or  impose  a  servitude  upon 
the  real  property  of  another  ceases  to  be  a  mere  license  revo- 
cable at  will,  and  ripens  into  the  certainty  and  dignity  of  an 
easement.  Still,  there  are  some  primary  and  fundamental 
principles  well  established  which  underlie  this  class  of  cases, 
a  reference  to  which  should  afford  a  reasonably  safe  guide. 

It  is  settled  law  that  a  license  creates  no  estate  in  lands,  and 
may  therefore  rest  in  parol.  (Johnson  v,  Skillman,  29  Minn. 
95,  43  Am.  Rep.  192,  12  N.  W.  149 ;  Mumford  v.  Whitney,  15 
Wend.  380,  30  Am.  Dec.  60 ;  Great  Falls  Waterworks  Co.  v. 
Great  Northern  Ry.,  21  Mont.  487,  54  Pac.  963;  Cook  v. 
Steams,  11  Mass.  533;  Clark  v.  Glidden,  60  Vt.  702,  15  Atl. 
358;  Wood  V.  Leadbitter,  16  Eng.  Eul.  Cas.  54;  Jones  on 
Easements,  sees.  63,  68.)  On  the  other  hand,  an  easement  is 
an  interest  or  estate  in  real  property,  and  is  subject  to  the 
operation  of  the  statute  of  frauds.  (Rev.  Stats.,  sec.  6007; 
14  Cyc.  1144;  Pifer  v.  Brown,  43  W.  Va.  412,  27  S.  E.  399, 
49  L.  R.  A.  497,  and  note ;  Clark  v.  Glidden,  supra;  Jones  on 
Easements,  sec.  65.)  Where  the  contract  or  agreement, 
whether  it  be  called  a  license  or  an  easement,  looks  to  the  ac- 
quirement of  a  right  of  passage,  as  in  this  case,  over  a  stair- 
way, and  rests  entirely  in  parol,  it  is  clear  under  all  the  au- 
thorities that  the  licensee  or  grantee  must  have  entered  into 
pofisession,  expended  money  and  made  improvements  in  such 
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manner  and  to  such  an  extent  that  a  refusal  to  enforce  the 
agreement  in  specific  terms  would  work  a  fraud  upon  the 
licensee  or  grantee.  (10  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
412 ;  18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1146 ;  Baltimore  dk 
H.  B.  Co.  V.  Algire,  65  Md.  337,  4  Atl.  293.  See  note  to 
Pifer  V.  Brown,  supra,)  It  is  also  true  that  the  alleged  part 
performance  relied  on  to  take  the  case  out  of  the  statute  of 
frauds  must  be  founded  on  and  referable  solely  to  the  spe- 
cific terms  of  the  agreement.  {Johnson  v.  Skillman,  supra; 
Wheeler  v.  Reynolds,  66  N.  Y.  227 ;  Wiseman  v.  Hucksinger, 
84  N.  Y.  31,  38  Am.  Rep.  479.)  In  this  case  the  respondents 
had  parted  with  nothing  whatever.  They  paid  no  consideration 
for  the  perpetual  easement  they  claim  to  haye  purchased. 
They  were  out  nothing  for  the  construction  of  the  stairway, 
and  the  evidence  shows  that  they  never  at  any  time  have  as- 
sisted in  maintaining  or  keeping  up  the  stairway,  keeping  the 
same  cleaned  or  lighted;  nor  did  the  respondents  offer  to 
show  upon  the  trial  what  agreement,  if  any,  they  made  with 
reference  to  the  maintenance  of  the  stairway  or  the  care  and 
lighting  of  the  same,  or  the  width  thereof  or  the  character  of 
the  stairway  which  should  be  constructed  or  maintained.  It 
is  true  that  the  appellants  entered  into  the  possession  and 
use  of  the  five-foot  strip  of  land  which  respondents  contend 
was  to  be  given  as  a  consideration  for  this  easement.  But  it 
is  not  contended  anywhere  that  the  use  of  this  strip  of  land 
was  of  any  greater  value  for  the  same  period  of  time  than 
was  the  right  to  pass  over  the  stairway  for  a  like  period  of 
time.  These  rights  appear  to  have  been  mutual  and  inter- 
changeable, and  one  would  apparently  offset  the  other.  This 
arrangement  or  agreement  should  be  interpreted  and  dealt 
with  in  th«  light  of  the  circumstances  under  which  the  par- 
ties acted.  It  is  clearly  apparent  from  the  testimony  of  both 
Howes  and  Barmon  that  whatever  conversation  or  agree- 
ment they  had  it  was  merely  in  the  light  and  spirit  of  an 
exchange  of  neighborly  courtesies,  and  was  never  given  the 
consideration  which  the  parties  would  attach  to  a  contract 
which  looks  to  one  party  parting  with  the  fee  to  his  property 
and  the  other-  to  burdening  his  realty  with  a  perpetual  ser- 
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vitude.  As  an  instance  of  this,  the  title  to  the  property 
stood  on  the  records  in  the  name  of  Mrs.  Barmon  at  the 
time  of  the  agreement,  and  yet  no  contract  was  made  with 
her  and  nothing  appears  to  have  been  said  in  reference  to 
the  transfer  of  title  or  whether  or  not  the  property  was  com- 
munity property  or  the  separate  property  of  the  wife. 

There  is  no  reason  shown  in  this  case  that  we  can  discover 
why  the  aid  of  a  court  of  equity  should  be  invoked  in  behalf 
of  the  plaintiflFs.  If  the  court  should  refuse  to  decree  them  a 
perpetual  easement  in  this  stairway,  they  would  be  in  no 
worse  position  than  they  would  have  been  in  the  first  place 
had  the  Barmons  erected  their  building  without  permitting 
plaintiffs  to  use  their  stairway.  In  that  event  Howes  &  King 
would  have  been  under  the  necessity  of  erecting  a  stairway 
by  means  of  which  to  reach  the  second  story  of  their  build- 
ing. They  have  parted  with  no  consideration  for  the  use  of 
this  stairway,  nor  have  they  lost  any  property  or  right  by 
reason  of  having  neglected  to  build  a  stairway  themselves. 
If  they  are  refused  a  decree  in  this  case  they  will  only  be 
left  in  the  same  position  they  originally  occupied.  This  is  a 
case  where  a  refusal  by  the  court  to  grant  plaintiffs  a  decree 
will  leave  them  absolutely  in  statu  q%u>.  But  courts  of  equity 
grant  relief  in  such  cases  upon  the  principal  theory  that  the 
parties  cannot  be  placed  in  the  position  they  origiuiJly  occu- 
pied, and  therefore  equity  will  compel  them  to  live  up  to 
their  agreements.  Here  the  reasons  for  equitable  interposi- 
tion do  not  seem  to  exist,  and  we  do  not  think  it  would  be 
either  just  or  conscionable  for  a  court  to  encumber  the  ap- 
pellants' property  with  a  perpetual  servitude  which  the  evi- 
dence shows  would  depreciate  the  property  from  ten  to 
twenty-five  per  cent.  The  privileges  granted  by  appellants 
to  respondents  were  evidently  of  a  purely  personal  character, 
and  would  not  have  been  conferred  on  a  stranger  to  the 
licensors,  even  though  he  had  had  title  to  the  Howes  &  King 
property.  But  if  the  easement  should  be  decreed  as  con- 
tended for  it  would  run  with  the  Howes  &  King  property 
and  would  pass  to  their  grantees,  whoever  they  might  be. 
After  the  perusal  of  a  great  number  of  conflicting  and  in- 
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harmonious  decisions,  we  have  been  unable  to  find  any  ease 
where  the  courts  have  held  a  license  such  as  this  irrevocable 
on  the  grounds  alone  that  the  licensee  had  been  let  into  pos> 
session ;  but  in  such  cases  where  specific  performance  has  been 
required  the  courts  have  uniformly  rested  their  decisions  upon 
the  grounds  that  the  licensee  had  not  only  been  let  into  pos- 
session, but  that  he  had  made  expenditures  or  erected  valu- 
able improvements  for  which  he  could  not  be  adequately  com- 
pensated in  damages.  {Lawrence  v.  Springer,  49  N.  J.  Eq. 
289,  31  Am.  St.  Eep.  702,  24  Atl.  933;  Wheeler  v.  Reynolds, 
supra;  notes  to  cases  hereinbefore  cited.)  The  modern  de- 
cisions seem  strongly  inclined  to  hold  parol  agreements  look- 
ing to  the  encumbering  real  property  with  a  servitude  as  a 
mere  license  revocable  at  will,  and  this,  we  think, 'the  much 
safer  rule.  While  this  court  is  not  now  prepared  to  go  to 
the  extent  announced  in  Crosdale  v.  Lanigan,  129  N.  Y.  604, 
26  Am.  St.  Rep.  551,  29  N.  E.  824,  still  the  language  there 
used  by  the  New  York  court  appeals  to  us  as  both  safe  and 
just  when  they  say:  "The  courts  in  this  state  have  upheld 
with  great  steadiness  the  general  rule  that  a  parol  license  to 
do  an  act  on  the  land  of  the  licensor,  while  it  justifies  any- 
thing done  by  the  licensee  before  revocation,  is  nevertheless 
revocable  at  the  option  of  the  licensor,  and  this,  although  the 
intention  was  to  confer  a  continuing  right,  and  money  had 
been  expended  by  the  licensee  upon  the  faith  of  the  license. 
This  is  plainly  the  rule  of  the  statute.  It  is  also,  we  believe, 
the  rule  required  by  public  policy.  It  prevents  the  burden- 
ing of  land  with  restrictions  founded  upon  oral  agreements 
easily  misunderstood."  (See,  also,  Johnson  v,  Skillman, 
supra;  Cronkhite  v.  Cronkhite,  94  N.  Y.  323;  St.  Louis  Nat. 
Stock  Yards  v.  Wiggins,  112  lU.  384,  54  Am.  Rep.  243;  Wood 
V.  Michigan  &  C.  E.  R.  Co.,  90  Mich.  334,  51  N.  W.  263.) 
This  seems  to  grow  out  of  the  proposition  that  since  a  parol 
license  to  impress  real  property  with  a  servitude  cannot  be 
perpetual  or  irrevocable  on  account  of  the  prohibitions  of 
the  statute  of  frauds,  and  the  parties  not  having  complied 
with  the  requirements  of  the  statute,  they  will  be  presumed 
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to  have  dealt  in  conformity  with  law,  and  therefore  to  have 
intended  a  license  rather  than  an  easement. 

The  trial  court  evidently  concluded  in  this  case  that  the 
acts  and  conduct  of  the  parties  amounted  to  an  executed  con- 
tract for  a  perpetual  easement  over  the  appellants'  property, 
but  we  are  clearly  of  the  opinion  that  it  only  amounted  to  a 
license  revocable  at  will.  It  follows  that  judgment  must 
be  reversed,  and  it  is  so  ordered.  The  cause  is  remanded, 
with  directions  to  enter  judgment  in  accordance  with  the 
views  herein  expressed.     Costs  awarded  to  appellants. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(May  18,  1905.) 

HAYNES  V.  KETTENBACH  COMPANY. 
[81  Pac.   114.] 

TBOVXB — CONVKRSION — ^DENIAL — ^PROOF. 

1.  Where  a  complaint  contains  the  usual  allegations  in  an  ac- 
tion of  trover  and  conversion  and  the  conversion  is  denied  by  the 
answer,  the  question  of  whether  the  property  referred  to  was  con- 
verted by  the  defendants  is  directly  put  in  issue,  and  the  defendants 
may  introduce  any  proof  that  would  disprove  the  allegation  of  con- 
version. 

2.  It  may  be  shown  in  the  defense  that  the  plaintiffs  authorized 
the  defendants  to  sell  the  property  alleged  to  have  been  converted 
and  to  account  to  them  for  the  proceeds. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Action  for  the  conversion  of  certain  wheat.    Judgment  for 
the  defendants.    Affirmed. 

McFarland  &  McParland,  for  Appellant. 

By  the  statement  of  the  case  and  the  transcript  the  only 
iasaes  were:    Under  respondent  Kettenbach 's  answer,   did 
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Smith  sell  the  grain  he  produced  upon  appellant's  land  to 
the  Kettenbach  Company,  Limited?  If  Smith  sold  Ketten- 
bach Company,  Limited,  said  grain,  did  that  corporation  have 
notice  or  knowledge  of  appellant's  right,  title  or  interest  in 
or  to  said  wheat?  Did  Kettenbach  Company,  Limited,  con- 
vert said  wheat  to  its  own  use  and  benefit!  Did  Smith  re- 
fuse to  deliver  one-fourth  of  said  wheat  to  appellants!  What 
was  said  wheat  worth  per  bushel!  How  much  were  appel- 
lants damaged  by  the  acts  of  the  respondents  in  the  prem- 
ises! Issues  arise  upon  the  pleadings  when  a  fact  or  con- 
clusion of  law  is  maintained  by  the  one  party  and  is  contro- 
verted by  the  other.  They  are  of  two  kinds :  *'l.  Of  law;  and 
2.  Of  fact/'  (Idaho  Rev.  Stats.,  4265.)  The  evidence  must 
be  confined  to  the  issues  made  by  the  pleadings.  {Haner  v. 
Northern  Pac.  B.  B.  Co.,  7  Idaho,  305,  62  Pac.  1028.)  Judg- 
ment may  be  given  for  or  against  one  or  more  of  several  plain- 
tiffs, and  for  or  against  one  or  more  of  several  defendants; 
and  it  may,  when  the  justice  of  the  case  requires  it,  deter- 
mine the  ultimate  rights  of  the  parties  on  each  side  as  between 
themselves.  (Idaho  Rev.  Stats.,  sees.  4351,  4353;  Hewitt  v. 
Maize,  5  Idaho,  633,  51  Pac.  607.)  Where  a  variance  is  not 
material,  the  court  may  direct  the  fact  to  be  found  according 
to  the  evidence,  or  may  order  an  immediate  amendment  with- 
out costs.  {Hawkins  v.  Pocatello  Water  Co,,  3  Idaho,  766, 
35  Pac.  711.)  We  maintain  that  had  respondent  Smith 
framed  his  answer  so  as  to  conform  to  his  testimony,  the  ap- 
pellants would  have  been  entitled  to  a  jud^onent  upon  the 
pleadings  against  him.  Again,  we  desire  to  call  this  honor- 
able court's  attention  to  the  letter  written  by  Smith  to  ap- 
pellant, Abbie  R.  Ilaynes.  Does  it  show  that  Mr.  Haynes 
sold  the  wheat  to  Smith,  or  authorized  him  to  sell  it!  Does 
it  not  show  that  Smith  never  did  intend  to  comply  with 
his  agreement  or  to  pay  appellants  for  the  grain  he  unlaw- 
fully sold! 

George  W.  Tannahill  and  James  E.  Babb,  for  Respondents. 

The  complaint  contained  the  usual  allegations  in  an  action 
of  trover  arid  conversion,  alleging  among  other  things:  That 
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the  plaintiff  at  the  time  of  the  alleged  conversion  was  the 
owner  of,  and  entitled  to  the  possession  of,  the  property  de- 
scribed. Each  of  these  allegations,  as  well  as  all  other  ma- 
terial and  vital  allegations  of  the  complaint,  were  specifically 
denied  by  each  of  the  defendants  in  their  separate  answers. 
These  denials  for  every  puri)ose  of  the  question  involved  had 
the  effect  of  the  plea  of  the  general  issue  or  not  guilty  at 
the  common  law.  The  contention  of  the  appellant  is  that 
under  such  an  answer  evidence  could  not  be  received  for 
the  purpose  of  showing  that  the  defendants  had  acquired  the 
property  by  purchase,  either  directly  from  the  plaintiffs  or 
through  the  plaintiff's  vendee,  nor  could  evidence  be  received 
that  the  defendant  Smith  sold  the  property  to  the  defend- 
ant, the  Kettenbach  Grain  Company,  by  the  consent  of  the 
plaintiffs.  Upon  this  question  the  overwhelming  weight  of 
authority  is  against  the  appellants;  in  fact,  there  are  very 
few  well-considered  cases  that  can  be  found  in  the  books  that 
support  the  contention  of  the  appellants.  At  common  law  a 
plea  of  not  guilty  put  in  issue  the  plaintiffs'  averments  as 
to  his  ownership  of  the  property  and  right  of  possession,  and 
entitled  the  defendant  to  introduce  any  and  all  evidence  to 
overcome  such  allegations,  and  this  is  the  rule  which  prevails 
in  most  of  the  states.  (21  Ency.  of  PL  &  Pr.  1096;  Leary 
V.  Moran,  106  Ind.  560,  7  N.  E.  236;  Swope  v.  Paul,  4  Ind. 
App.  463,  31  N.  E.  42 ;  Kerwood  v.  Ayres,  59  Kan.  343,  53 
Pac.  134 ;  Campbell  v.  Meyer  Bros.,  Drug  Store,  7  Kan.  App. 
501,  54  Pac.  287 ;  Eureka  Iron  Works  v.  Bresnahan,  66  Mich. 
489,  33  N.  W.  834;  Hart  v.  Hart,  48  Mich.  175,  12  N.  W.  33; 
Johnson  v.  Oswald,  38  IVIinn.  550,  8  Am.  St.  Rep.  698,  38 
N.  W.  630;  Griffin  v.  Long  Island  B.  Co.,  101  N.  Y.  348,  4 
N.  E.  740;  Bobinson  v,  Peru  Plow  Co.,  1  Okla.  140,  31  Pac. 
988;  21  Ency.  of  PI.  &  Pr.  1098;  Leary  v.  Moran,  106  Ind. 
560,  7  N.  E.  236;  Nichilas  Co.  v.  Minnesota  Threshing  Ma- 
chine Co.,  70  Minn.  528,  73  N.  W.  415 ;  Haner  v.  Northern 
Pac.  B.  B.  Co.,  7  Idaho,  305,  62  Pac.  1028.) 

SULLIVAN,    J. — This    action  was    brought    to    recover 
$117.60,  alleged  to  be  the  value  of  one  hundred  and  sixty- 
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three  and  one-half  bushels  of  wheat,  which  respondent,  W.  A. 
Smith,  sold  to  the  respondent,  the  Kettenbach  Company.  The 
action  was  originally  brought  in  a  justice's  court  and  ap- 
pealed to  the  district  court,  where  it  was  tried  by  a  court 
with  a  jury,  and  a  verdict  and  judgment  was  rendered  and 
entered  in  favor  of  the  respondents. 

The  appellants  are  husband  and  wife,  and  the  wife  was  the 
owner  of  a  certain  tract  of  land  situated  in  Nez  Perce  county, 
and  in  the  spring  of  1902  they  leased  said  premises  to  re- 
spondent Smith  for  that  year.  And  it  is  alleged  in  the  com- 
plaint that  he  agreed  to  pay  as  rental  one-fourth  of  all  the 
grain  products  raised  on  the  premises,  which  he  was  to  sack 
and  store  in  a  warehouse  in  Lewiston  for  appellants ;  that  un- 
der said  agreement  he  raised  six  hundred  and  fifty-four  bush- 
els of  wheat,  and  that  plaintiffs'  share  thereof  was  one  hun- 
dred and  sixty-three  and  one-half  bushels.  It  is  alleged  that 
said  Smith  did  not  pay  or  deliver  to  appellants  the  said 
one  hundred  and  sixty-three  and  one-half  bushels  of  wheat, 
and  did  not  deliver  the  same  to  any  warehouse  for  them, 
but  in  violation  of  his  agreement  sold  and  delivered  the  said 
wheat  to  the  respondents,  the  Kettenbach  Company,  Limited, 
who  had  notice  and  knowledge  of  appellants'  right  and  title 
thereto,  and  that  said  company  converted  all  of  said  wheat 
to  its  own  use  and  benefit ;  that  said  wheat  was  worth  seventy 
cents  per  bushel. 

Respondents  filed  separate  answers.  The  Kettenbach  Com- 
pany deny  that  said  Smith  sold  or  delivered  said  wheat,  or 
any  portion  thereof,  to  them,  and  deny  that  they  had  any 
knowledge  or  notice  of  appellants'  ownership,  right,  title  or 
interest  in  said  wheat,  and  also  deny  that  they  converted 
it.  It  also  denies  that  Smith  refused  to  deliver  said  one- 
fourth  to  appellants,  or  that  the  wheat  was  worth  seventy 
cents  per  bushel,  or  that  appellants  had  been  damaged  in  any 
sum  whatever,  and  clearly  put  in  issue  the  conversion  of  the 
wheat. 

Respondent  Smith,  in  his  answer,  admits  certain  allegations 
of  the  complaint  and  denies  that  he  raised  more  than  six  hun- 
dred and  twenty-four  bushels  of  wheat  upon  said  premises, 
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and  denies  that  appellants  are  entitled  to  receive  any  wheat 
whatever  for  the  rental  of  said  premises.  Upon  the  issues 
thus  formed,  the  cause  was  tried  and  resulted  as  above  stated. 

While  the  appellants  have  assigned  twenty-two  errors,  they 
may  be  disposed  of  under  two  or  three  heads.  It  is  strenu- 
ously contended  by  counsel  for  appellants  that  the  court  erred 
under  the  answer  in  permitting  the  respondent  Smith  to  tes- 
tify in  reference  to  a  sale  of  said  wheat  to  the  Kettenbach 
Company,  by  the  consent  of  the  plaintiffs;  and  that  appel- 
lants authorized  him  to  sell  all  of  said  grain  and  deposit 
one-fourth  of  the  proceeds  in  a  bank  in  Lewiston  to  their 
credit. 

On  an  examination  of  the  complaint  we  find  that  it  contains 
the  usual  allegations  in  an  action  of  trover  and  conversion, 
and  alleged  at  the  time  of  the  conversion  that  the  appellants 
were  the  owners  of  and  entitled  to  the  possession  of  the 
property  described.  Each  of  those  allegations,  as  well  as 
other  material  allegations,  were  specifically  denied  by  the 
answer.  These  denials  had  the  eflfect  of  the  plea  of  the  gen- 
eral issue  or  **not  guilty"  at  common  law.  And  it  is  stated 
in  volume  21  of  Encyclopedia  of  Pleading  and  Practice,  1096 : 
*'At  common  lew  a  plea  of  not  guilty  put  in  issue  the  plain- 
tiffs' averments  as  to  his  ownership  of  the  property  and 
right  of  possession,  and  entitled  the  defendant  to  introduce 
any  and  all  evidence  to  overcome  such  allegations,  and  this 
is  the  rule  which  prevails  in  most  of  the  states."  And  on 
page  1098,  the  author  says:  "Under  a  plea  of  not  guilty  or  a 
general  denial,  the  conversion  of  the  goods  is  put  in  issue, 
and  the  defendant  may  introduce  any  and  all  evidence  which 
goes  to  show  that  there  was  no  conversion." 

We  think  it  is  well  established  under  a  general  denial  in 
such  a  case  the  conversion  of  the  goods  is  put  in  issue,  and 
the  defendant  may  introduce  any  and  all  evidence  which  goes 
to  show  there  was  no  conversion,  and  we  think  that  the  de- 
fendant may  show,  under  such  denial,  that  the  taking  of  goods 
was  with  the  plaintiffs'  consent  and  in  pursuance  of  an 
agreement  between  the  parties.  The  question  of  whether  or 
not  the  defendants  converted  said  property  is  directly  put 
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in  issue  by  the  pleadings.  And  if  the  defendant  Smith 
proved  that  the  plaintiffs  had  sold  the  wheat  to  him,  that 
proof  directly  controverts  the  allegation  of  the  complaint  to 
the  effect  that  the  plaintiffs  were  still  the  owners  of  the  prop- 
erty or  that  the  defendants  converted  the  property  to  their 
own  use,  or  that  the  defendants  wrongfully  deprived  the 
plaintiffs  of  said  property. 

The  action  of  the  court  in  overruling  appellants'  objection 
to  the  following  question  propounded  to  W.  A.  Smith  by 
counsel  for  the  respondents  is  assigned  as  error:  "Q.  Do  you 
know  the  price  along  in  the  month  of  August  about  the  time 
you  sold  this  grain,  in  1902?"  This  question  was,  no  doubt, 
asked  to  ascertain  the  measure  of  damages  or  the  value  of  the 
property,  but  as  the  jury  found  that  the  plaintiffs  were  not 
entitled  to  recover  anything,  the  appellants  have  in  no  w^y 
been  injured  by  that  action  of  the  court.  The  action  of  the 
court  in  ruling  that  appellants'  "Exhibit  B,"  the  same  being 
a  letter  written  by  respondent,  W.  A.  Smith,  to  appellant, 
Abbie  R.  Haynes,  would  not  be  admitted  in  evidence  or  read 
to  the  jury  without  thereafter  permitting  respondent,  W.  A. 
Smith,  to  go  on  the  stand  and  state  all  that  was  said  between 
them,  is  assigned  as  error.  The  question  there  before  the 
court  was  as  to  the  admission  of  said  letter  and  the  request 
of  counsel  for  appellants  was  granted  by  the  court,  and  the 
court  then  requested  counsel  for  appellants  to  read  the  letter 
to  the  jury,  which  he  declined  to  do.  The  fact  that  the  court 
said  that  if  such  letter  was  admitted  in  evidence,  Smith  might 
go  on  the  stand  and  state  all  that  was  said  between  them  is 
not  sufficient  to  show  that  the  ruling  of  the  court  was  error, 
for  competent  and  admissible  evidence  might  have  been  offered 
or  given  by  Smith  had  he  been  put  on  the  stand,  and  if  Smith 
offered  or  gave  any  incompetent  evidence,  it  was  then  time 
to  object,  and  if  the  court  had  refused  to  sustain  a  proper 
objection,  an  exception  could  have  been  saved;  however,  we 
do  not  think  it  proper  for  a  trial  court  on  a  question  of  the 
admission  of  evidence  to  suggest  that  if  the  offered  testimony 
is  admitted,  the  court  will  admit  other  testimony  not  at  that 
time  offered. 
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We  have  examined  the  other  errors  assigned  and  find  no 
prejudicial  error  in  the  record.  The  evidence  clearly  shows 
that  there  was  no  conversion  of  the  wheat,  but  that  appellants 
authorized  respondent  Smith  to  sell  the  same  and  deposit  the 
proceeds  thereof  in  a  bank  at  Lewiston  to  their  credit.  If  he 
has  failed  to  deposit  such  proceeds,  after  having  sold  the 
wheat,  this  action  will  not  be  a  bar  to  a  proper  action  to  re- 
cover the  value  of  the  wheat  with  legal  interest  since  the  date 
of  the  sale. 

The  judgment  is  affirmed,  with  costs  in  favor  of  respond- 
ents. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(Maj  19,  1905.) 

HOLE  V.  VAN  DUZER. 
[81  Pac.  109.] 

Bnx  OF  EzcEFTioNS — Specifications  of  Errob — Motion  to  Strike — 
Equitable  Belief. 

1.  Under  the  proviBions  of  section  4428,  Bevised  Statutes,  a  bill 
of  exceptions  is  not  required  to  contain  a  specification  of  errors 
relied  on  unless  the  exception  is  to  the  verdict  or  decision  upon 
the  ground  of  the  insufficiency  of  the  evidence  to  sustain  it.  In 
that  case  the  biU  of  exceptions  must  specify  the  particulars  in 
which  the  evidence  is  not  sufficient,  and  if  it  does  not,  a  motion 
to  strike  will  be  sustained. 

2.  Where  the  plaintiff  asks  for  equitable  relief  in  the  way  of 
elearing  his  title  from  a  tax  sale,  certificate  and  deed,  and  by  his 
complaint  shows  that  defendants  have  paid  the  tax  upon  the 
land  in  controversy  and  received  his  deed  from  the  county,  and 
further  by  his  complaint  tenders  the  money  into  court  to  reim- 
burse defendant  for  all  payments  with  statutory  interest,  equity 
will  not  decree  him  a  clear  title  until  he  has  reimbursed  the  de- 
iendantfl. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  Kootenai  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

Judgment  for  the  plaintiff.     Modified. 

The  facts  are  stated  in  the  opinion. 

Poindexter  &  Kimball  and  B.  C.  McDonald,  for  Appellants. 

Respondent  having  recognized  in  his  complaint  the  tax  sale 
and  tax  deed,  and  alleging  no  defect  in  the  same,  nor  in  the 
proceedings  on  which  they  were  based,  is  estopped  from  going 
back  of  the  deed  itself  to  attack  these  proceedings  of  the  tax 
deed.  The  facts  showing  this  validity  should  be  pleaded. 
(21  Ency.  of  PL  &  Pr.  487;  2  Estee's  Pleading,  sec.  3738; 
11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  391,  447;  Glos  v.  King- 
man &  Co,,  207  111.  26,  69  N.  E.  632;  MitcheU  Iron  etc.  Co. 
V,  Flambeau  Land  Co,  (Wis.),  98  N.  W.  530.)  The  objection 
goes  to  the  jurisdiction  of  the  court,  and  can  be  raised  at 
any  time.  (6  Ency.  of  PI.  &  Pr.  372,  373.)  The  respondent 
is  further  concluded  and  estopped  from  raising  any  question 
as  to  the  regularity  of  the  assessment  and  levy  of  the  tax 
by  the  allegation  of  his  complaint  that  he  is  ready  and  willing 
to  pay  the  appellants  all  taxes  paid  by  them  on  the  property, 
and  his  payment  of  money  into  court  for  that  purpose. 
(Herrick  v.  Niesz,  18  Wash.  132,  51  Pac.  346;  11  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  448,  note  3 ;  Conklin  v.  Cullen,  29  Mont. 
38,  74  Pac.  72,  75.)  Appellant's  title  rests  upon  the  tax  deed. 
The  statute  (Idaho  Rev.  Stats.  1887,  sec.  1555)  makes  the  tax- 
deed  prima  facie  evidence  of  the  validity  and  regularity  of 
eight  specific  matters,  viz.,  the  assessment,  the  equalization, 
the  levy,  the  nonpayment  of  the  tax,  the  sale,  the  failure  to 
redeem,  the  execution  of  the  deed  by  the  proper  officer,  and 
the  ownership  of  the  land  where  it  is  sold  for  personal  taxes. 
Of  the  regularity  of  every  other  proceeding  the  tax  deed  is 
made  conclusive  evidence.  (Idaho  Rev.  Stats.  1887,  sec.  1556.) 
The  tax  deed  conveys  the  absolute  title.  (Idaho  Rev.  Stats. 
1887,  sec.  1557.)  Furthermore,  the  assessment-book  is  prima 
facie  evidence  **that  all  forms  of  law  in  relation  to  the  assess- 
ment and  levy  of  such  taxes  have  been   complied  with." 
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(Idaho  Rev.  Stats.  1887,  sec.  1558.)  But  no  assessment  or 
act  relating  to  the  assessment  or  collection  of  taxes  is  illegal 
on  account  of  informality.  (Idaho  Rev.  Stats.  1887,  sec. 
1704.)  These  statutes  have  reversed  the  conunon-law  rule, 
shifted  the  burden  of  proof  from  the  tax  purchaser  to  the 
party  attacking  his  title,  rendered  obsolete  the  old  tax  de- 
cisions, and  worked  a  complete  revolution  in  the  law  of 
tax  titles — putting  them  upon  a  solid  basis.  (Black  on  Tax 
Titles,  sees.  448,  449,  452;  Davis  v.  Pacific  Imp.  Co.,  137  Cal. 
245,  70  Pac.  15,  17;  Hayes  v.  Ducasse,  119  Cal.  682,  52  Pac. 
121;  O 'Grady  v.  Bamishel,  23  Cal.  287;  Lacey  v.  Davis,  4 
Mich.  140,  157,  66  Am.  Dec.  524.)  "He  who  seeks  equity 
must  do  equity,"  and  respondent  coidd  not  recover  the  land 
under  any  circumstances  without  first  reimbursing  appellant 
for  the  taxes  and  charges  paid  thereon.  {Black  v.  Johnson, 
63  Kan.  47,  64  Pac.  988;  Black  on  Tax  Titles,  sec.  442;  Parks 
v.  Watson,  20  Fed.  764;  Smith  v.  Prall,  133  111.  308,  24  N.  B. 
521;  MUler  v.  Cook,  135  111.  190,  25  N.  E.  756,  10  L.  R.  A. 
292,  and  note  at  pp.  292,  296,  297;  Yeam^ns  v.  Lepp,  167  Mo. 
61,  66  S.  W.  957,  961;  Olos  v.  Cratty,  196  111.  444,  63  N.  E. 
690,  691;  Dixon  v.  Eikenberry  (Ind.  App.),  65  N.  E.  938; 
Mercer  v.  Justice,  63  Kan.  225,  65  Pac.  219,  220;  McClain  v. 
Batton,  50  W.  Va.  121,  40  S.  E.  509 ;  Crism^n  v.  Johnson,  23 
Colo.  264,  58  Am.  St.  Rep.  224,  47  Pac.  296,  298;  WUliams  v. 
Chaplain,  112  La.  1075,  36  South.  859.) 

A.  E.  Gallagher,  for  Respondent. 

Section  4428  of  the  Revised  Statutes  of  1887  provides:  ''No 
particular  form  of  exception  is  required.  But  when  the  ex- 
ception is  to  verdict  or  decision  upon  the  grounds  of  the 
insufficiency  of  the  evidence  to  sustain  it,  the  objection  must 
specify  the  particulars  in  which  such  evidence  is  alleged  to 
be  insufficient."  (Eddelbuttel  v.  Durrell,  55  Cal.  277;  Shep- 
herd V.  Jones,  71  Cal.  223,  16  Pac.  711.)  In  ^yarren  v.  Stod- 
dart,  6  Idaho,  692,  59  Pac.  540,  this  court  held  that  when  the 
record  was  brought  here  by  bill  of  exceptions  that  this  court 
would  not  review  the  insufficiency  of  the  evidence  to  sustain 
Idaho,  Vol.  11—6 


Digitized  by 


Google 


82  Hole  t;.  Van  Duzeb.  [11  Idaho, 

Argnment  for  Respondent. 

the  findings  unless  the  specifications  of  the  insufficiency  of 
the  evidence  was  set  forth  in  the  bill  of  exceptions  as  required 
by  section  4428  of  the  Revised  Statutes  of  1887.  (See, 
also,  Pralus  v.  Pacific  O.  &  8,  M.  Co.,  35  Cal.  30-37;  Lamance 
V.  Byrnes,  17  Nev.  197,  30  Pac.  700,  701;  In  re  Sirock,  128 
Cal.  658,  61  Pac.  282,  283;  Mader  v.  Taylor-Romney-Arm- 
strong  Co.,  15  Utah,  161,  49  Pac.  255;  Spotts  v.  Hanley,  85 
Cal.  155,  24  Pac.  738.)  We  contend  further  that  the  answer 
on  the  question  of  title  is  insufficient  because  it  did  not  allege 
the  facts,  which  if  true  show  that  the  tax  sale  was  regular 
and  valid;  all  the  steps  leading  up  to  the  tax  sale,  including 
the  assessment,  equalization,  nonpajonent  of  taxes,  advertis- 
ing, sale,  nonredemption  from  sale,  tax  deed  and  transfer  to 
defendants,  should  be  alleged  in  the  answer.  The  defendants 
were  relying  upon  certain  specific  facts  as  constituting  their 
defense  to  the  plaintiff's  complaint.  These  facts  must  be 
stated,  not  conclusions  of  law.  The  appellants  allege  certain 
conclusions.  The  name  of  owner  of  land,  amount  of  assess- 
ment, nonpayment  of  taxes,  the  kind,  length  of  time  of  ad- 
vertisement are  not  given.  In  fact,  no  fact  is  stated.  The 
presumption  that  the  tax  and  certain  other  things  mentioned 
in  statute  are  regular  is  a  rule  of  evidence,  and  not  a  rule 
of  pleading,  and  the  setting  up  of  a  regular  tax  deed  does 
not  dispense  with  the  necessity  of  allegations  of  all  the  facts 
which  make  that  deed  regular.  {Riissell  v.  Mann,  22  Cal. 
132,  134;  Himmelman  v.  Danos,  35  Cal.  441,  449;  Gage  v. 
Earhert,  145  111.  530,  32  N.  E.  543,  544;  Jones  v.  Miracle, 
93  Ky.  639,  21  S.  W.  241;  People  v.  Central  Pac.  Ry. 
Co.,  83  Cal.  393,  23  Pac.  303,  305;  Black  on  Tax  Titles, 
2d  ed.,  sec.  462.)  The  following  cases  fully  sustain  our  con- 
tention that  the  statutory  recitals  must  be  strictly  followed, 
that  the  recitals  given  in  the  certificate  and  deed  are  insuffi- 
cient, and  that  the  tax  deed  is  void  on  its  face  because  of  these 
facts:  Orimm  v.  O'Connell,  54  Cal.  522,  524;  Huhhell  v. 
Campbell,  56  Cal.  527,  532 ;  De  Frieze  v.  Quint,  94  Cal.  653, 
28  Am.  St.  Rep.  151,  30  Pac.  1;  Anderson  v.  Hancock,  64 
Cal.  455,  456,  2  Pac.  31;  Hughes  v.  Cannedy,  92  Cal.  382, 
28  Pac.  573,  574;  Duncan  v.  Gillette,  37  Kan.  156,  14  Pac. 
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479,  482;  Spurlock  v,  Allen,  49  Mo.  178;  Black  on  Tax  Titles, 
2d  ed.,  sec.  398;  25  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  p. 
683.  If  appellants  had  any  lien  against  the  property  by 
reason  of  their  owning  any  tax  certificate  or  having  paid  any 
taxes,  this  is  an  affirmative  defense,  and  one  of  the  things 
appellants  were  required  to  set  up  in  their  answer  or  cross- 
complaint,  in  order  to  get  any  benefits  of  it,  and  not  having 
done  so,  cannot  now  assert  any  lien  against  the  property  on 
that  ground.  Appellants  can  claim  only  the  interest  they 
assert  in  their  answer.  {Fry  v.  Summers,  4  Idaho,  424,  39 
Pac.  1118;  Pennie  v.  Hildreth,  81  Cal.  127,  22  Pac.  398-400; 
Snodgrass  v.  Parks,  79  Cal.  55,  21  Pac.  429,  431 ;  Winter  v, 
McMillan,  87  Cal.  256,  22  Am.  St.  Rep.  243,  25  Pac.  407; 
Burton  v.  Huma,  37  Fed.  738 ;  Weston  v.  Estey,  22  Colo.  334, 
45  Pac.  367;  Stuart  v.  Lowry,  45  Minn.  91,  51  N.  W.  662; 
Riverside  Land  Co.  v.  Pietsch,  35  Wash.  210,  77  Pac.  195,  197 ; 
17  Ency.  of  PI.  &  Pr.  349.)  Furthermore,  there  is  no  allega- 
tion either  in  the  complaint  or  answer,  and  no  evidence,  of 
the  amount  of  taxes  paid  by  appellants.  (Harper  v,  Rowe, 
53  Cal.  233,  238;  Axtell  v.  Gerlach,  67  Cal.  483,  8  Pac.  34; 
Power  V,  Larabee,  2  N.  Dak.  141,  49  N.  W.  724,  727;  Perham 
V.  Haverhill  F^hre  Co,,  64  N.  II.  485,  14  Atl.  462;  McCormick 
V,  Edwards,  69  Tex.  106,  6  S.  W.  32,  33 ;  Black  on  Tax  Titles, 
2d  ed.,  sec.  463;   Cooley  on  Taxation,  2d  ed.,  pp.  476-553.) 

STOCKSLAGER,  C.  J.— This  is  an  appeal  from  the  judg- 
ment of  the  district  court  of  Kootenai  county,  made  and  en- 
tered on  the  ninth  day  of  April,  1904.  The  action  involved 
the  title  to  all  of  section  9,  township  51,  north  of  range  4 
west,  Boise  meridian  in  Kootenai  county,  state  of  Idaho.  In 
his  complaint  the  plaintiff  claims  to  be  the  owner  of  the  fee 
of  said  premises ;  that  the  defendants,  and  each  of  them,  claim 
an  estate  or  interest  in  or  a  lien  upon  said  premises  adverse 
to  the  title  and  claim  of  said  plaintiff. 

The  third  allegation  is  that  the  claims  of  said  defendants, 
and  each  of  them,  in  and  to  said  premises  are  all  without 
any  foundation,  right  or  legality  whatever,  either  in  law  or 
in  equity,  and  that  said  defendants,  or  any  of  them,  have  not 


Digitized  by 


Google 


84  Hole  v.  Van  Duzer.  [11  Idaho, 

Opinion  of  the  Court — Stockalager,  C.  J. 

any  estate,  right,  title  or  lien  or  interest  whatever  in  or  to 
said  premises,  or  any  part  thereof. 

Ihe  fourth  allegation  is :  ''That  heretofore  on  the  thirteenth 
day  of  February,  1903,  and  before  the  commencement  of  this 
action,  this  plaintiff  tendered  to  the  defendants,  and  each  of 
them,  in  person,  the  sum  of  $730.65  gold  coin  of  the  United 
States.  Said  tender  was  made  to  said  defendants,  and  each 
of  them,  for  the  purpose  of  paying  the  defendants,  and  each 
of  them,  any  sum  or  sums,  with  interest  thereon,  from  the 
time  of  the  payment  by  the  defendants,  which  defendants,  or 
any  of  them,  might  have  heretofore  paid  in  way  of  taxes  as- 
sessed against  said  lands  for  any  year  or  years,  and  to  pay, 
satisfy  and  discharge  any  lien  or  equity  which  defendants, 
or  any  of  them,  might  have  against  said  land  by  virtue  of  the 
defendants,  or  any  of  them,  having  obtained  a  tax  deed 
against  said  land,  or  by  the  assignment  of  any  tax  lien  or 
liens  against  said  land,  of  all  of  which  purposes  of  said  tender 
defendants,  and  each  of  them,  were  fully  advised  by  the 
plaintiff  at  the  time  plaintiff  made  such  tender  to  defend- 
ants, which  tender  was  then  and  there  refused  by  the  defend- 
ants and  each  of  them;  and  the  plaintiff  now  brings  said 
money  into  court  and  deposits  the  same  with  the  clerk  of  this 
court,  subject  to  the  order  of  the  court,  and  for  the  pur- 
poses above  mentioned.  That  said  sum  so  tendered  was  at  the 
time  of  said  tender  sufficient  in  amount  to  pay  defendants, 
and  each  of  them,  for  all  sums  which  defendants,  and  each 
of  them,  had  before  that  date  paid  for  taxes  on  said  land, 
together  with  interest  thereon  at  the  rate  of  twelve  per  cent 
(127o)  per  annum  from  time  of  such  payment  to  the  time  of 
such  tender,  and  to  pay  and  satisfy  any  tax  certificate  or  tax 
certificates  which  the  said  defendants,  or  any  of  them,  may 
hold  or  have  purchased  against  said  land,  together  with  in- 
terest at  the  rate  of  twelve  per  cent  (12%)  per  annum  from 
the  time  of  payment  to  the  date  of  tender  on  the  amount 
paid  therefor  by  the  defendants.  That  defendants  paid  the 
following  sums  at  the  following  times,  and  no  more,  to  wit: 
For  assignment  of  tax  certificate  against  said  land,  $479.45. 
Principal  paid  therefor  on  July  27,  1901,  by  defendants.    For 
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taxes  on  said  land  for  the  year  1901,  paid  October  16,  1901, 
the  sum  of  $63.36,  paid  by  defendants.  For  taxes  on  said 
land  for  the  year  1902,  paid  by  defendants,  December  23, 
1902,  at  twelve  per  cent  per  annum,  $103.86.  That  the  plain- 
tiflf  is  now,  and  alwajns  has  been  able,  ready  and  willing  to  pay 
any  sum  or  sums  that  this  court  may  find  due  to  the  defend- 
ants, or  any  of  them,  on  account  of  taxes  paid  on  said  land, 
and  interest  thereon  or  on  account  of  the  purchase  of,  or  on 
any  tax  certificate  or  certificates,  or  the  assignment  thereof  to 
the  defendants,  or  any  of  them,  and  now  offers  to  make  such 
payment  to  the  defendants,  and  to  abide  by  the  order  and 
the  decree  of  the  court  in  that  behalf.  Wherefore,  plaintiff 
prsys  that  said  defendants,  and  each  of  them,  may  be  re- 
quired to  set  forth  the  nature  of  his  claim  in  and  to  said 
premises,  and  that  all  adverse  claims  of  the  defendants,  and 
each  of  them,  in  and  to  said  premises,  or  any  part  thereof, 
may  be  determined  by  a  decree  of  this  court/'  It  seems 
that  a  demurrer  was  filed  to  this  complaint,  but  thereafter 
and  on  the  fourth  day  of  April,  1903,  the  defendants  waived 
the  demurrer  and  filed  their  answer  denying  each  and  every 
allegation  contained  in  the  third  paragraph  of  the  complaint ; 
alleged  that,  ''in  addition  to  the  several  sums  specified  in  the 
fourth  paragraph  of  said  complaint,  amounting  to  $710,  and 
heretofore  tendered  to  the  said  defendants  herein,  as  alleged 
in  the  said  complaint,  the  said  sum,  the  defendants  have  paid 
to  the  duly  authorized  tax  collector  in  the  county  of  Kootenai, 
state  of  Idaho,  the  sum  of  $19.20  then  due  as  special  road  tax 
on  the  said  property  on  the  eighteenth  day  of  July,  1902,  and 
that  neither  the  same  nor  any  part  of  the  accumulated  inter- 
est thereon  as  provided  by  law  has  been  paid  or  tendered  to 
these  defendants,  or  any  of  them,  by  the  said  plaintiffs,  or  at 
all. ' '  Then  follows  an  allegation  that  the  real  estate  described 
in  the  complaint  was  duly  assessed  for  the  state,  county,  school 
and  road  taxes  for  the  fiscal  year  ending  January  13,  1896, 
by  the  proper  officer  in  and  for  the  county  of  Kootenai,  state 
of  Idaho,  and  that  the  said  taxes,  together  with  interest  and 
charges  thereon,  became  delinquent,  whereupon  the  said  prop- 
erty was  by  J.  P.  Qnarles,  the  then  and  there  duly  elected, 
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qualified  and  acting  tax  collector  in  and  for  the  said  county 
and  state,  duly  listed  in  a  list  of  delinquent  taxes,  as  provided 
by  law,  which  list  was  properly  filed,  and  after  due  publica- 
tion of  notice  thereof,  as  provided  by  law,  the  said  tax  col- 
lector sold,  in  accordance  with  the  provisions  of  the  statute, 
the  said  land  to  the  said  county  of  Kootenai  for  the  said 
taxes,  charges,  costs,  and  interest,  amounting  to  $76.64,  on 
the  eighteenth  day  of  July,  1896 ;  that  the  said  property  had 
never  been  redeemed  from  the  said  sale  and  that  on  the  eigh- 
teenth day  of  July,  1898,  John  C.  Callahan,  then  and  there 
the  duly  elected,  qualified  and  acting  tax  collector  in  and  for 
said  county,  duly  made,  executed,  acknowledged  and  deliv- 
ered to  the  said  county  of  Kootenai  on  account  of  and  in  com- 
pliance with  the  tax  sale  aforesaid,  his  tax  deed  in  writing,  a 
copy  of  which  is  set  up  in  full  in  the  answer. 

The  next  allegation  is  that  thereafter  and  on  the  thirtieth 
day  of  November,  1901,  in  accordance  with  law  and  in  full 
compliance  with  all  the  provisions  of  the  statutes  of  said  state, 
the  said  county  of  Kootenai,  by  the  board  of  county  commis- 
sioners thereof,  duly  transferred  and  conveyed  the  said  prop- 
erty to  the  said  defendant,  Daniel  Van  Duzer,  by  a  deed  in 
writing  duly  executed,  acknowledged  and  delivered  by  the 
said  board  of  county  commissioners  to  the  said  Daniel  Van 
Duzer,  which  was  duly  recorded,  etc.  This  tax  deed  is  also 
set  out  in  full  in  the  answer.  Then  follows  an  allegation  that 
thereafter  Van  Duzer,  by  certain  deeds  in  writing,  duly  exe- 
cuted, acknowledged  and  delivered,  conveyed  a  certain  un- 
divided interest  in  the  said  property  to  the  other  defendants 
herein. 

The  next  allegation  is  that  the  said  defendants  have  paid  to 
the  county  of  Kootenai,  or  the  proper  tax  collector  thereof, 
all  taxes  assessed,  due  and  collectible  upon  the  said  lands  and 
premises  for  each  and  every  year  since  said  thirteenth  day  of 
January,  1896,  and  that  the  said  plaintiff  at  all  the  said 
times  had  full  knowledge  of  all  the  proceedings  heretofore 
set  forth  and  of  the  payment  of  said  taxes  by  these  defend- 
ants as  aforesaid.  It  is  then  averred  that  thereafter,  and  in 
pursuance  of  the  authority  conferred  upon  them  by  the  deeds 
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aforesaid,  the  said  defendants  entered  upon  the  lands  de- 
scribed in  said  complaint  and  took  possession  thereof  and  exer- 
cised acts  of  ownership  thereof;  and  that  the  defendants 
allege  that  they  are  now  the  owners  described  in  fee  of  the 
said  described  lands  and  entitled  to  the  immediate  possession 
thereof. 

Defendants  further  allege  that  this  action  was  not  com- 
menced by  the  plaintiff  herein  within  five  years  from  the  date 
when  the  cause  of  said  action  accrued,  and  that  the  same  is 
barred  by  the  statute  of  limitations.  Then  follows  the  prayer 
that  defendants  be  adjudged  to  be  the  owners  in  fee  simple  of 
the  lands  described  in  the  complaint  herein  and  entitled  to 
the  immediate  possession  thereof ;  and  that  it  be  decreed  that 
the  plaintiff  has  no  interest,  claim  nor  estate  in  or  to  the 
said  lands  or  premises,  or  any  part  thereof.  Upon  these 
pleadings  this  cause  was  tried  by  the  court  and  at  a  later 
date  findings  and  conclusions  were  filed  and  a  decree  entered 
accordingly. 

The  findings  and  conclusions  are  as  follows:  1.  That  the 
equities  in  this  case  are  with  the  plaintiff ;  2.  That  the  matters 
and  things  alleged  and  set  forth  in  the  plaintiff's  complaint 
herein  are  true  and  correct  as  therein  set  forth;  3.  That  on 
the  eighteenth  day  of  July,  1898,  John  G.  Callahan,  tax  col- 
lector of  Kootenai  county,  made  and  executed  the  deed  as  set 
up  in  the  answer  of  defendants,  to  Kootenai  county;  4.  That 
on  the  thirtieth  day  of  November,  1901,  the  board  of  county 
commissioners  of  Kootenai  county,  by  its  chairman,  B.  D. 
McKinnis,  made  and  executed  the  deed  as  set  up  in  the  an- 
swer to  defendant,  Daniel  Van  Duzer;  5.  The  court  finds 
that  after  November  30,  1901,  and  before  the  commencement 
of  this  action,  the  defendant,  Daniel  Van  Duzer,  made  and 
executed  a  deed  wherein  and  whereby  he  purported  to  convey 
to  the  defendants,  J.  A.  and  Ouy  A.  Uhlig,  an  interest  in  the 
property  described  in  the  complaint;  6.  That  none  of  the 
other  allegations  of  the  answer  are  sustained  by  the  evidence. 

The  conclusions  of  law  are :  1.  That  the  plaintiff  was  enti- 
tled to  a  decree  of  this  court  adjudging  that  he  is  the  owner 
in  fee  simple  of  the  lands  described  in  the  complaint,  and  that 
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none  of  the  defendants  have  any  right,  title  or  interest  in  or 
lien  upon  said  property,  or  any  of  it,  and  quieting  the  title 
thereto  in  the  plaintiff  as  against  defendants ;  2.  That  the  de- 
fendants not  haying  Aown  that  they  had  any  lien  on  the 
property  described  in  the  complaint,  and  having  claimed  title 
to  said  property,  instead  of  a  lien  thereon,  and  having  shown 
no  right  thereto,  and  not  having  accepted  said  money  as  ten- 
dered, that  the  plaintiff  is  entitled  to  a  return  of  the  money 
tendered  into  court  at  the  time  he  filed  his  complaint  herein. 
After  the  findings  and  conclusions  were  filed  and  the  decree 
rendered  and  entered,  defendants  filed  the  following  excep- 
tions: ''Defendants  except  to  the  first  finding  of  fact,  for  the 
reason  that  the  same  is  not  supported  by  the  evidence,  and 
the  evidence  is  insufficient  to  sustain  the  same,  and  the  evi- 
dence introduced  on  behalf  of  the  plaintiff  in  the  said  action 
is  insufficient  to  overcome  the  presumption  created  by  the 
tax  deed  executed  to  the  county  of  Kootenai,  as  shown  by  the 
pleadings  herein,  and  for  the  further  reason  that  said  finding 
is  too  general  and  does  not  pretend  to  specify  the  defects,  if 
any,  in  the  tax  proceedings  upon  which  the  said  tax  deed  was 
based.  Defendants  except  to  the  second  finding  of  fact  upon 
the  same  grounds  stated  above.  Defendants  except  to  the 
sixth  finding  of  fact  upon  the  same  grounds  as  above  stated. 
Defendants  except  to  the  first  conclusion  of  law,  for  the 
reason  that  the  same'  is  not  supported  by  the  evidence  herein, 
and  that  there  are  no  findings  of  fact  herein  upon  which  the 
said  conclusion  can  be  supported,  in  this,  that  there  are  no 
findings  of  fact  of  any  defect  or  irregularity  in  the  tax  pro- 
ceedings upon  which  the  deeds  to  the  defendants  herein  were 
based,  and  that  the  presumption  created  by  the  tax  deed  to 
the  plaintiff  as  shown  by  the  pleadings  and  the  findings  of 
the  court  herein  is  not  overcome  by  the  evidence  or  by  any 
finding  of  fact  in  this  case.  Defendants  except  to  the  second 
conclusion  of  law  herein  upon  the  same  grounds  last  above 
stated,  and  upon  the  further  ground  that,  even  in  case  the 
said  tax  deed  was  irregular  and  void,  that  he  who  seeks  equity 
must  do  equity,  and  before  the  plaintiff  can  recover  the  lands 
herein  involved  from  the  defendants,  the  said  defendants  must 
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be  reimbursed  for  the  money  paid  out  by  them  in  the  way  of 
taxes,  interest,  penalties  and  costs  thereon." 

On  the  fifteenth  day  of  March,  1905,  the  respondent  filed  a 
motion  in  this  court  to  strike  from  the  transcript  filed  in  the 
above-entitled  cause  the  bill  of  exceptions  contained  in  the 
transcript  beginning  with  the  words  *'bill  of  exceptions,*'  at 
folio  72,  on  page  24,  of  the  transcript,  down  to  and  includ- 
ing the  name  **  W.  J.  Thayer'*  at  the  end  of  folio  197,  on  page 
66,  of  said  transcript,  for  the  reason  that  said  bill  of  excep- 
tions does  not  specify  the  particulars  in  which  the  evidence  is 
alleged  to  be  insufiScient  to  sustain  the  decision  of  the  court, 
as  required  by  section  4428  of  the  Revised  Statutes  of  Idaho 
for  1887.  This  motion  is  made  upon  the  record  and  proceed- 
ings filed  in  this  court  and  cause,  and  particularly  upon  said 
bill  of  exceptions  as  contained  in  said  transcript  on  file  herein. 

In  support  of  this  motion  counsel  for  respondent  calls  our 
attention  to  section  4428,  Revised  Statutes,  which  reads  as  fol- 
lows :  **No  particular  form  of  exception  is  required.  But  when 
the  exception  is  to  the  verdict  or  decision,  upon  the  grounds 
of  insufficiency  of  the  evidence  to  sustain  it,  the  objection  must 
specify  the  particulars  in  which  such  evidence  is  alleged  to  be 
insufficient.  The  objection  must  be  stated,  with  so  much  of  the 
evidence  or  other  matter  as  is  necessary  to  explain  it,  and  no 
more.  Only  the  substance  of  the  reporter's  notes  of  the  evi- 
dence shall  be  stated.  Documents  on  file  in  the  action  or 
proceeding  may  be  copied,  or  the  substance  thereof  stated,  or 
a  reference  thereto,  sufficient  to  identify  them,  may  be  made." 

Our  attention  is  called  to  a  decision  of  this  court  in  Warren 
V.  Stoddard,  6  Idaho,  692,  59  Pac.  540.  This  opinion  was 
written  by  Mr.  Justice  Sullivan,  and  concurred  in  by  his  asso- 
ciates. We  quote  the  following  language  from  this  decision : 
''Counsel  for  respondent  cite  several  cases  wherein  it  is  held 
that  a  statement  on  motion  for  a  new  trial  must  specify  the 
particular  errors  relied  on  or  it  will  be  disregarded.  Those 
authorities  are  in  accord  with  subdivision  3,  paragraph  4441, 
which  provides,  inter  alia,  that  the  statement  on  motion  for  a 
new  trial  shall  specify  the  particular  errors  upon  which  the 
party  relies,  and,  if  it  does  not,  such  statement  shall  be  dis- 
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regarded  on  the  hearing  of  the  motion.  That  provision  and 
the  authorities  cited  do  not  apply  in  this  case,  as  no  Estate- 
ment  on  motion  for  a  new  trial  is  involved.  Under  our  stat- 
ute (sections  4426  to  4483,  inclusive,  which  treat  of  exceptions 
and  bills  of  exceptions),  there  is  no  requirement  that  a  bill 
of  exceptions  shall  contain  a  specification  of  errors  relied  on, 
except  when  the  exception  is  to  the  verdict  or  decision  upon 
the  grounds  of  the  insufficiency  of  the  evidence  to  sustain  it, 
in  which  case  the  bill  must  contain  a  specification  of  the  par- 
ticulars in  which  the  evidence  is  alleged  to  be  insufficient." 
Other  authorities  are  cited  in  support  of  this  contention,  but 
we  think  the  plain  provision  of  the  statute  and  the  con- 
struction of  section  4428  by  this  court  in  Warren  v.  Stoddart 
is  sufficient  for  the  purpose  of  passing  upon  this  motion. 

To  our  minds,  there  is  a  good  and  sufficient  reason  for  the 
enactment  of  this  section  of  the  statute.  In  justice  to  the  trial 
court,  where  an  application  for  a  new  trial  is  made,  either 
upon  a  statement  or  a  bill  of  exceptions,  it  is  only  fair  that 
his  attention  should  be  called  to  such  evidence  as  in  the 
opinion  of  the  moving  party  would  warrant  him  in  granting 
a  new  trial.  It  may  also  be  said  that  the  attorney  or  attor- 
neys representing  the  respondent  should  be  informed  of  the 
particulars  in  which  it  is  alleged  that  the  evidence  is  insuffi- 
cient, in  order  that  they  might  bring  up  for  review  in  the 
district  or  this  court  all  the  evidence  bearing  ux>on  the  ques- 
tion in  controversy. 

Justice  Sullivan,  in  the  Warren  v.  Stoddart  case,  supra,  in 
distinguishing  between  the  rule  governing  statement  and  bill 
of  exceptions  uses  this  language:  ''It,  no  doubt,  is  good  prac- 
tice to  specify  the  particular  errors  rdied  on  in  a  bill  of  ex- 
ceptions prepared  after  trial  for  the  purpose  of  use  on  a 
motion  for  a  new  trial.  The  principal  difference  between  a 
statement  on  motion  for  a  new  trial  and  a  bill  of  exceptions 
is  this :  The  former  must  contain  a  specification  of  the  errors 
relied  on  or  it  will  be  disregarded;  and  the  latter  need  not 
contain  such  specification  unless  the  exception  is  to  the  verdict 
or  decision  upon  the  ground  of  the  insufficiency  of  the  evi- 
dence to  justify  it." 
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In  our  view  of  the  case  this  motion  will  have  to  be  sus- 
tained, and  it  is  so  ordered.  This  leaves  the  judgment-roll 
to  be  considered  by  the  court.  It  is  shown  by  the  complaint 
that  at  the  time  of  the  filing  thereof,  the  plaintiff  was  aware 
of  the  fact  that  the  defendants  in  this  action  had  paid  cer- 
tain sums  of  money  amounting  to  about  $73.65,  or  at  least, 
tendered  to  the  defendants  said  sum  as  alleged,  in  full  pay- 
ment of  all  taxes,  interest  and  penalties  to  the  defendant, 
paid  in  pursuance  of  their  claim  to  the  right  of  the  fee  simple 
and  possession  of  said  tract  of  land. 

It  is  also  shown  by  the  complaint  that  when  the  defendants 
refused  to  accept  this  sum  of  money,  the  plaintiff  deposited 
the  same  in  the  hands  of  the  clerk  of  the  court  for  the  use 
and  benefit  of  the  defendants  in  this  action,  and  in  full  pay- 
ment of  any  claim  they  might  set  up  or  have  against  the 
plaintiff  for  such  taxes,  costs  and  penalties  theretofore  paid 
to  the  county  of  Kootenai.  It  would  seem  from  this,  that  the 
plaintiff  at  that  time  was  imbued  with  the  idea  that  when 
he  came  into  a  court  of  equity  asking  for  equitable  relief,  he 
recognized  the  old  familiar  rule  ''that  he  who  seeks  equitj'- 
must  do  equity."  It  will  be  observed  that  the  third  finding 
of  fact  is:  *'That  the  matters  and  things  alleged  and  set  forth 
in  plaintiff's  complaint  herein  are  true  and  correct  as  therein 
set  forth."  The  answer  alleged  practically  the  same  facts 
with  reference  to  the  pajonent  of  taxes,  yet  the  sixth  finding 
of  fact  is  that  none  of  the  allegations  of  the  answer  are  sus- 
tained by  the  evidence  with  the  exception  of  the  execution 
of  the  deed  and  the  delivery  thereof  by  Kootenai  county  to 
defendant  Van  Duzer,  the  conveyance  from  Van  Duzer  to 
the  Uhligs  and  the  deed  by  the  tax  collector  of  Kootenai 
county  to  Kootenai  county.  The  second  conclusion  of  law  to 
our  minds  is  erroneous. 

The  mere  fact  that  defendants  set  up  title  and  hence  re- 
fused to  accept  the  tender  of  full  payment  of  all  taxes,  and 
interest  and  penalties  due,  is  not  sufScient  to  warrant  a  court 
of  equity  in  saying  that  because  they  were  unable  to  show 
a  better  title  than  the  plaintiff,  they  should  lose  all  they  had 
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paid,  the  plaintiflE  receiving  the  full  benefit  of  all  such  pay- 
ments. 

This  court  is  inclined  to  accept  his  view  of  that  which  was 
right,  equitable  and  just  when  he  filed  his  complaint  and  we 
can  see  no  good  reason  why  he  should  be  relieved  from  the 
payment  to  the  defendants  in  this  action  of  all  the  taxes, 
penalties  and  costs,  together  with  interest  thereon  that  they 
had  incurred  prior  to  the  filing  of  this  complaint.  It  is 
therefore  ordered  that  this  judgment  be  so  modified  that  the 
plaintiff  shall  pay  into  the  hands  of  the  clerk  of  the  district 
court  of  Kootenai  county,  for  the  use  and  benefit  of  the  de- 
fendants in  this  action,  the  said  sum  of  $720.65 ;  and  the  cause 
is  remanded  with  directions  that  the  judgment  herein  be 
modified  accordingly;  that  the  title  of  plaintiff  be  not  quieted 
until  such  sum  is  paid  as  above  directed.  Each  party  to  pay 
his  or  their  own  costs  of  this  appeal. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(May  19,  1905.) 


BRINTON  V.  LBWISTON  NATIONAL  BANK. 
[81  Pac.  112.] 

Banes  and  Banking — Credit  by  Wms  Mat  be  Bbtoked  When — 
Bights  and  Liabilities  ov  Parties — ^Papebs  Dbpobitkd  in  Es- 
CBOW — Escrow  Agreement. 

1.  Where  the  bank  of  C.  wired  the  L.  N.  Bank  that  tiie 
Alamance  Mining  Company  had  deposited  with  it  for  credit  of 
L.  N.  Bank  for  use  of  Brinton  $1,000,  which  telegram  was  re- 
ceived after  banking  hours  and  the  order  countermanded  by  wire 
the  following  day  before  credit  had  been  given  thereof,  and  be- 
fore any  rights  or  liabilities  of  B.  or  other  parties  had  been  in- 
curred in  regard  thereto,  held,  that  the  L.  N.  Bank  was  not  liable 
to  B.  for  such  deposit. 

2.  On  tho  facts  of  this  case  the  Bank  of  C.  had  the  right  to 
countermand  said  order  for  credit  before  any  rights  or  liabilities 
had  been  incurred  or  losses  sustained  in  consequence  of  it  by 
either  Brinton  as  attorney  in  fact  or  any  third  person. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

An  action  to  recover  for  an  alleged  deposit.  Judgment  for 
plaintiff.     Reversed. 

I.  N.  Smith,  for  Appellant. 

It  is  well  settled  that  a  party  cannot  make  matter  admissi- 
ble in  evidence  by  setting  forth  immaterial  allegations  in  the 
complaint.  Besides,  the  attention  of  the  court  is  directed  to 
the  following  authorities:  Teutonia  Loan  etc,  Co.  v.  Turrell, 
19  Ind.  App.  469,  65  Am.  St.  Eep.  419,  49  N.  E.  852;  Bruns- 
joick  etc.  Co,  v.  Bingham,  107  Ga.  270,  33  S.  E.  56 ;  Ferris  v. 
National  Commercial  Bank,  158  111.  237,  41  N.  E.  1118; 
Reefer  v.  Mason,  36  111.  406.  Orders  of  payment  of  money 
issued  by  the  bank  may  be  revoked  by  the  bank  issuing  such 
orders  prior  to  the  acceptance  thereof  and  prior  to  a  change 
of  relations  of  third  parties  based  thereon ;  likewise  orders 
of  credit  may  be  revoked.  The  telegram  of  November  15th 
was  canceled  by  the  telegram  of  November  16th,  before  any 
third  party's  rights  were  prejudiced  thereby.  The  court 
erred,  therefore,  in  not  giving  peremptory  instruction  asked 
for  by  defendant;  also  instruction  No.  2,  at  folio  443.  {Sec- 
ond Nat.  Bank  of  Baltimore  v.  Western  Nat.  Bank,  51  Md. 
128,  34  Am.  Rep.  300;  Holt  v.  Spokane  etc.  By.  Co.,  3  Idaho, 
703,  35  Pac.  39.)  It  is  well  settled  that  instructions,  though 
correct  in  a  point  of  law  which  are  not  founded  upon  the 
evidence  in  the  case  at  issue,  are  reversible  error;  likewise, 
an  instruction  which  assumes  facts  to  exist,  of  which  there 
is  no  evidence,  is  reversible  error.  (11  Ency.  of  PI.  &  Pr., 
p.  128  et  seq.)  The  misconstruction  of  the  escrow  agreement 
which  runs  through  the  entire  charge  is  reversible  error.  (11 
Ency.  of  PL  &  Pr.,  pp.  78,  79.)  It  is  also  well  settled  that 
the  powers  of  an  escrow  agent  are  limited  by  the  powers 
under  which  he  acts.  {McDonald  v.  American  Nat.  Bank, 
65  Pac.  896.)  The  court  left  the  construction  of  the  escrow 
a^eement  to  the  jury.  This  is  error.  (11  Ency.  of  PI.  & 
Pr^  p.  78;  Green  v.  Christie,  4  Idaho,  438,  40  Pac.  54.) 
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George  W.  Tannahill,  for  Respondent. 

Counsel  contends  on  page  31  that  the  telegrams  show  that 
it  was  impossible  for  money  to  have  been  received,  and  the 
testimony  of  Kester  is  that  no  credit  was  made,  and  inci- 
dentally says  that  Mr.  Kester 's  testimony  is  not  disputed. 
We  respectfully  submit  that  Mr.  Kester  has  impeached  his 
own  testimony,  and  it  is  disputed  by  Mr.  Brinton,  and  as 
to  whether  or  not  there  was  a  credit  made  on  the  books  of 
the  bank  it  makes  absolutely  no  difference.  If  they  failed 
to  make  the  credit,  Mr.  Kester  was  negligent  in  his  duty, 
and  the  money  had  gone  so  far  that  it  required  affirmative 
action  from  Mr.  Kester  in  violation  of  the  rights  of  Mr.  Brin- 
ton to  have  it  withdrawn  from  the  Bank  of  California,  and 
if  he  has  done  this,  it  makes  absolutely  no  difference  whether 
the  money  was  placed  to  Brinton 's  credit  on  the  books  of 
the  bank  or  not,  and  Mr.  Kester 's  testimony  on  every  point 
is  disputed,  and  he  has  not  only  been  contradicted  by  Mr. 
Brinton  and  documentary  evidence  on  material  points,  but 
has  contradicted  himself  and  been  forced  to  admit  that  his 
evidence  was  either  false  or  he  was  badly  mistaken.  We  re- 
spectfully submit  that  under  these  circumstances  Mr.  Kester, 
upon  these  material  matters,  cannot  be  taken  as  undisputed. 
In  support  of  our  contention  in  this  case  we  respectfully  call 
attention  to  the  following  authorities:  Wiggins  Ferry  Co.  v. 
Ohio  etc.  B.  Co.,  142  U.  S.  396,  12  Sup.  Ct.  Rep.  188,  35 
L.  ed.  1055;  Thompson  v.  Commercial  Union  Assur. 
Co.  of  London  (Colo.  App.),  78  Pac.  1073.  Where  there  is 
evidence  in  the  record  to  justify  the  verdict,  the  reviewing 
court  will  not  disturb  it,  though  it  be  of  opinion  that  the 
amount  found  reaches  the  extreme  limit.  {Lownsdale  v. 
Gray's  Harbor  Boom  Co.,  36  Wash.  198,  78  Pac.  905.) 
In  addition  to  the  authorities  we  have  already  cited  bearing 
upon  the  liabilities  of  banks  arising  out  of  the  collection  of 
commercial  paper  and  a  reception  of  deposits,  we  cite  the  fol- 
lowing: A  bank  with  which  a  note  is  deposited  for  collec- 
tion is  agent  of  the  holder :  See  3  Am.  &  Eng.  Ency.  of  Law, 
803 ;  Waid  v.  Smith,  7  Wall.  (U.  S,)  447, 19  L.  ed  207.  After 
the  oolleetion  was  made  the  bank  became  debtor.  This  princi- 
ple applies  also  between  two  banks,  one  of  which  forwards 


Digitized  by 


Google 


May.  1905.]      Brinton  v.  Lewiston  Nat.  Bank.  95 

Opinion  of  the  Court — Sullivan,  J. 

paper  for  collection  to  another.  (3  Am.  &  Eng.  Ency.  of  Law, 
819.)  The  Bank  of  California  would  have  had  no  right  to 
recall  the  money  after  remittance  made  to  the  Lewiston 
National  Bank,  even  if  the  credit  to  Briliton  had  been  entered 
upon  its  books  at  the  request  of  the  Alamance  Mining  Com- 
pany upon  a  consideration  that  afterward  failed  because  of 
the  insolvency  of  the  company  or  for  any  other  reason. 
(Canterbury  v.  Bank  of  Sparta,  91  Wis.  53,  51  Am.  St.  Rep. 
807,  64  N.  W.  311,  30  L.  R.  A.  845.)  The  relation  between  a 
bank  and  a  depositor  is  merely  that  of  debtor  and  creditor. 
(See  3  Am.  &  Eng.  Ency.  of  Law,  826,  note  11,  and  cases 
cited.) 

SULLIVAN,  J. — This  is  an  action  to  recover  $1,000,  with 
interest  thereon,  alleged  to  have  been  deposited  in  the  appel- 
lant bank  to  the  credit  of  the  respondent.  The  following, 
among  other  facts,  appear  in  the  record : 

On  the  twelfth  day  of  June,  1900,  the  respondent,  Thomas 
W.  Jones,  entered  into  a  contract  with  John  N.  Ward  for  the 
sale  of  said  Ward  of  the  Republic  and  the  Republic  No.  2 
mining  claims,  situated  about  three  miles  from  Elk  city,  Idaho 
county,  for  the  sum  of  $15,000,  payments  to  be  made  as  fol- 
lows: $3,000  on  or  before  April  1,  1901;  $3,000  on  or  before 
November  1,  1901;  $3,000  on  or  before  February  1,  1902; 
$6,000  on  or  before  the  seventh  day  of  June,  1902 ;  and  prom- 
issory notes  were  executed  in  the  usual  form  of  negotiable 
notes,  with  interest  at  the  rate  of  seven  per  cent  per  annum, 
payable  semi-annually.  Ward,  the  second  party  to  said  con- 
tract, agreed  to  do  certain  work  on  said  mining  claims  and 
erect  certain  machinery  thereon  and  a  mill  in  connection  there- 
with. It  is  not  necessary  for  a  decision  of  this  case  to  set  out 
the  full  terms  of  said  agreement.  It  appears  that  said  Ward 
proceeded  and  complied  with  the  said  agreement  up  to  a  cer- 
tain date,  and  the  mill  erected  thereon  was  destroyed  by  fire ; 
and  thereafter  a  supplementary  agreement  was  made  between 
said  parties  whereby  they  stipulated  that  in  case  $9,000  were 
paid  as  specified  in  said  contract,  the  sum  was  to  be  taken 
as  a  full  and  complete  discharge  and  satisfaction  of  all  de- 
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mands  that  said  JoDes  had  against  Ward  arising  out  of  the 
transaction  referred  to  in  said  contract. 

It  was  provided,  among  other  things,  in  said  supplementary 
contract  that  if  the  pa3Tnent  of  said  sum  of  $9,000  ($2,000  of 
which  had  been  p^id  on  the  day  of  execution  of  the  contract, 
leaving  a  balance  of  $7,000  not  paid  at  the  time  specified), 
then  the  promissory  notes  and  other  documents  executed  in 
connection  therewith  which  had  been  deposited  with  the  Lewis- 
ton  National  Bank  in  escrow  were  to  be  delivered  as  follows : 
The  deed  deposited  in  escrow  was  to  be  delivered  to  J.  N. 
Ward,  or  his  agent;  the  notes  of  $15,000,  or  the  mortgages 
securing  the  payment  thereof,  were  to  be  delivered  to  Thomas 
W.  Jones,  or  his  authorized  agent,  and  was  to  be  of  full  effect 
except  as  to  the  payments  made  thereon.  And  it  was  pro- 
vided that  the  execution  of  said  supplementary  agreement  did 
not  aflfect  the  liability  of  Ward  to  Jones  to  the  fuU  extent 
of  $15,000,  unless  the  $9,000  referred  to  were  paid  at  the  time 
and  in  the  manner  specified.  All  payments  thereon  were  to 
be  made  to  the  Lewiston  National  Bank,  deposited  there  to  the 
credit  of  Caleb  Brinton  as  attorney  in  fact  of  said  Jones.  It 
was  expressly  stipulated  that  time  was  of  the  essence  of  said 
agreement,  except  that  if  the  performance  of  any  act  required 
under  this  agreement  was  prevented  at  the  time  specified  there- 
in, by  either  (1)  the  act  of  Grod;  (2)  the  elements;  or  (3) 
unavoidable  delay  in  the  transmission  of  the  money  called  for 
or  any  part  thereof,  or  of  the  machinery  and  necessary  appur- 
tenances to  erect  and  operate  the  mill  called  for  therein.  That 
such  matters  so  happening  should  operate  to  excuse  the  non- 
performance of  such  agreement,  for  the  period  of  five  days 
only. 

It  appears  that  when  the  note  of  $3,000  due  November  1, 
1901,  became  due,  payment  was  not  made ;  that  on  November 
15,  1901,  the  Bank  of  California  wired  the  Lewiston  National 
Bank  as  follows:  "San  Francisco,  November  15,  1901.  Lew- 
iston National  Bank,  Lewiston,  Idaho.  Alamance  Mining  Com- 
pany has  deposited  with  us,  for  your  credit,  for  use  of  Caleb 
Brinton,  one  thousand  dollars.'*  Said  dispatch  was  received 
by  the  Lewiston  National  Bank  at  4:50  o'clock  P.  M.,  which 


Digitized  by 


Google 


May,  1905.]      Bkinton  v.  Lbwiston  Nat.  Bank.  97 

Opinion  of  the  Court — Sullivan,  J, 

was  after  banking  hours.  Before  the  books  of  the  First  Na- 
tional Bank  were  written  up  on  the  16th,  and  before  any  credit 
of  said  sum  was  made,  and  on  November  16,  1901,  at  11 :40 
o'clock  A.  M.,  a  telegram  was  received  by  the  Lewiston  Na- 
tional Bank  ordering  the  credit  of  said  $1,000  canceled,  and  no 
credit  was  entered  on  the  books  of  the  First  National  Bank  in 
favor  of  said  Brinton  or  Jones.  In  the  telegram  directing  the 
cancellation  of  said  credit  the  Bank  of  California  requested 
the  First  National  Bank  of  Lewiston  to  wire  it  if  the  request 
was  complied  with,  and  the  bank  ot  Lewiston  wired  them  im- 
mediately that  the  request  had  been  complied  with.  The  ques- 
tion arises  on  the  above-stated  facts  as  to  whether  the  appel- 
lant bank  is  liable.  There  has  been  considerable  controversy 
as  shown  by  the  record  and  briefs  of  counsel  of  the  relations 
eid^ing  between  the  various  parties,  and  especially  Ward  and 
the  Alamance  Mining  Company.  But  we  think  it  is  suffi- 
ciently shown  by  the  record  that  the  Alamance  Mining  Com- 
pany waa  the  assignee  of  the  contract  between  Ward  and 
Jones,  and  we  think  that  the  record  clearly  shows  that  the  Lew- 
iston National  Bank  sustained  the  relation  to  the  parties  of 
the  holder  of  the  escrow  agreement  and  other  papers  executed 
in  connection  with  said  transaction. 

It  further  appears  that  neither  the  Alamance  Mining  Com- 
pany nor  Ward  paid  said  $3,000  note  when  it  became  due  on 
the  1st  of  November,  1901.  Time  was  made  of  the  essence  of 
the  contract.  In  ease  such  payments  were  not  made  as  stipu- 
lated, the  deed  of  said  property  was  to  be  delivered  to  Ward  or 
his  agent,  and  the  promissory  notes  and  other  papers  were  to 
be  delivered  to  Jones  or  his  agent.  That  being  true,  the  es- 
crow holder  had  no  authority  to  receive  any  payments  after 
such  time  had  transpired  without  the  consent  of  both  parties; 
that  point,  however,  we  do  not  consider  vital  to  this  case. 

It  clearly  appears  from  the  record  that  the  secretary  of  said 
mining  company  made  the  deposit  of  said  $1,000  on  the  15th 
of  November,  1901,  with  the  Bank  of  California,  and  requested 
it  to  wire  the  Bank  of  Lewiston  to  that  effect.  That  wire  wajs 
received  by  the  bank  at  Lewiston,  after  banking  hours,  and 
Idaho,  VoL  U— 7 
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the  next  morning  before  the  credit  had  been  entered  on  the 
books  of  the  bank,  the  Bank  of  California  requested  the  bank 
at  Lewiston  not  to  give  said  credit,  and  the  bank  at  Lewiston 
immediately  wired  back  that  the  request  was  granted. 

It  appears  from  the  record  that  soon  after  the  secretary  of 
said  mining  company  had  made  such  deposit  with  the  Bank 
of  California  the  president  of  said  company  and  one  of  the 
directors  ascertained  that  said  deposit  had  been  made  without 
their  knowledge  or  consent,  and  at  once  went  to  the  Bank  of 
California  and  requested  to  withdraw  said  deposit,  as  we  think 
they  had  a  right  to  do.  And  Brinton,  the  attorney  in  fact 
for  Jones,  had  not  been  informed  of  the  receipt  of  said  tele- 
gram and  no  one  had  incurred  any  loss  or  damage  or  had  as- 
sumed any  new  rights  or  liabilities  because  of  the  first  tele- 
gram above  referred  to.  And  we  are  of  the  opinion  that  .the 
Bank  of  California,  or  through  it,  the  Alamance  Mining  Com- 
pany had  the  right  to  countermand  said  orders  for  credit  be- 
fore any  rights  or  liabilities  had  been  incurred  or  losses  sus- 
tained in  consequence  of  it,  by  either  Brinton  as  attorney  in 
fact  or  any  third  parties.  (See  Second  Nat.  Bank  of  Balti- 
more V.  Western  Nat.  Bank,  51  Md.  128,  34  Am.  Rep.  300.) 

The  First  National  Bank  of  Lewiston  received  no  money 
from  the  Bank  of  California.  The  above-stated  facts  show  how 
the  transaction  occurred;  that  it  was  impossible  to  transmit 
the  money  itself  from  San  Francisco  to  Lewiston  in  the  space 
of  time  that  occurred  between  the  two  telegrams,  and  even  if 
it  had  actually  received  the  money  and  the  depositor  had  ap- 
peared and  requested  that  the  instructed  credit  be  not  given, 
before  any  rights  or  liabilities  or  losses  had  been  sustained  by 
anyone  in  consequence  of  it,  they  would  have  the  right  to  re- 
call the  credit.  The  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded  with  instructions  to  enter  judgment 
in  favor  of  the  appellant.    Costs  are  awarded  to  the  appellant 

Stockslager,  C.  J.,  concurs. 

Ailshie,  J.,  did  not  sit  on  the  hearing  of  this  case  and  took 
no  part  in  the  decision  thereof. 
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SCHOOL  DISTRICT  No.  25  v.  RICE,  Treasurer. 

[81  Pac.  155.] 

Appeal — Equitable  I^elixf  not  Granted  When. 

1.  The  remedy  for  review  of  the  action  of  a  board  of  county 
eominissioners  in  this  state  is  by  appeal  from  the  order  or  act 
complained  of  under  the  provisions  of  section  1776,  Revised  Stat- 
utes.    (Amended  Sess.  Laws   1899,  p.  248.) 

2.  Equitable  relief  will  not  be  granted  where  there  is  a  plain, 
speedy  and  adequate  remedy  by  appeal  provided. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Shoshone  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

Action  to  restrain  defendants  from  doing  certain  acts.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Henry  P.  Knight,  for  Appellant. 

The  court  erred  in  overruling  defendant's  demurrer.  *'It  Is 
an  elementary  principle  that  the  existence  of  a  municipal  cor- 
poration cannot  be  collaterally  attacked.''  (1  Smith  on  !Munic- 
ipal  Corporations,  arts.  57-59;  People  v.  Maynard,  15  Mich. 
463;  Mendenhall  v.  Burton,  42  Kan.  570,  22  Pac.  558;  State 
V.  Town  of  Tipton,  109  Ind.  73,  9  N.  E.  704;  People  v.  Larue, 
67  Cal.  526,  8  Pac.  84;  Kuhn  v.  Port  Totvnsend,  12  Wash.  605, 
50  Am.  St.  Rep.  911,  29  L.  R.  A.  445,  41  Pac.  923 ;  First  Bap- 
tist Church  V.  Branhom,  90  Cal.  22,  27  Pac.  60;  Osborne  v, 
ViOage  of  Oakland,  49  Neb.  340,  68  N.  W.506 ;  Speer  v.  Board 
of  County  Commrs.,  88  Fed.  749,  766,  32  C.  C.  A.  101 ;  School 
Dist.  V.  State,  29  Kan.  57;  Clement  v.  Everest,  29  Mich.  19; 
Donough  v.  Dewey,  82  Mich.  309,  46  N.  W.  782 ;  White  v.  Berry, 
171  U.  S.  366,  18  Sup.  Ct.  Rep.  917,  43  L.  ed.  199;  Shapleigh 
V.  City  of  San  Angelo,  167  U.  S.  646,  17  Sup.  Ct.  Rep.  957,  42 
L.  ed.  310;  Bateman  v.  Florida  Commercial  Co.,  26  Fla.  423,  8 
South.  51 ;  Bodman  v.  Drainage  Commrs.,  132  111.  439, 24  N.  E. 
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630;  Atckinson  etc.  R.  E.  Co.  v,  Wilson,  33  Kan.  223,  6  Pac. 
281.)  Quo  warranto  is  the  proper  remedy  for  testing  the  val- 
idity of  the  incorporation  of  either  private  or  municipal  cor- 
porations. {People  V.  Montecito  Water  Co,,  97  Cal.  276,  33 
Am.  St.  Rep.  172,  32  Pac.  236.)  In  the  state  of  Idaho  a  plain, 
speedy  and  adequate  remedy  is  provided 'for  respondents  by 
statute.  (Rev.  Stats.  1887,  sec.  1776.)  When  such  a  remedy 
is  provided  by  law,  plaintiff  has  no  standing  in  a  court  of 
equity.  The  court  has  no  jurisdiction  of  the  case.  (Picotte  v. 
Watty  3  Idaho,  447,  31  Pac.  805 ;  Morgan  v.  County  Commrs,, 
4  Idaho,  418,  39  Pac.  1118 ;  Rogers  v.  Hays,  3  Idaho,  597,  32 
Pac.  259 ;  County  of  Ada  v.  BuUen  Bridge  Co.,  5  Idaho,  188, 
95  Am.  St.  Rep.  180,  47  Pac.  818,  36  L.  R.  A.  367.) 

John  P.  Gray,  for  Respondent. 

When  the  board  of  county  commissioners  or  any  other  tribu- 
nal makes  an  order  which  it  has  no  jurisdiction  to  make,  that 
order  or  act  may  be  attacked  directly  or  indirectly,  collaterally 
or  otherwise,  at  any  time,  in  any  kind  of  an  action  whatsoever. 
The  only  act  which  cannot  be  attacked  collaterally  is  an  act 
which,  though  it  may  be  irregular,  is  made  by  a  tribunal  which 
has  acquired  jurisdiction  to  make  the  order.  This  court  in  the 
case  of  Dunbar  v.  Board  of  Commrs,  of  Canyon  County,  5 
Idaho,  407,  49  Pac.  409,  has  furnished  the  authority  upon  this 
question  when  it  holds,  ''Where  the  action  of  the  board  in 
making  an  order  is  void,  it  may  be  attacked  directly,  indirectly 
or  collaterally  at  any  time  or  place."  (Spelling  on  Injunc- 
tion and  Other  Extraordinary  Remedies,  sec.  712.) 

STOCKSLAGER,  C.  J.— The  plaintiff  commenced  its  ac- 
tion in  the  district  court  of  Shoshone  county,  alleging :  1.  That 
it  is,  and  has  been  since  the  eleventh  day  of  October,  1898,  a 
regularly  organized  school  district  in  Shoshone  county,  Idaho. 
2.  That  defendant  Rice  is  a  citizen  and  resident  of  Shoshone 
county  and  county  treasurer  of  Shoshone  county,  state  of 
Idaho.  3.  That  William  T.  Hooper  is  a  citizen  and  resident  of 
Shoshone  county  and  assessor  and  ex-officio  tax  collector  of 
said  county.  4.  That  the  defendants,  W.  H.  Shaw,  J.  W.  Bog- 
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era  and  P.  H.  Blake,  are  citizens  of  the  county  of  Shoshone, 
state  of  Idaho,  residing  near  Greer,  in  said  county,  and  pre- 
tending to  act  as  trustees  of  a  school  district  known  as  and 
called  School  District  No.  38.  5.  That  on  the  eleventh  day  of 
October,  1898,  the  plaintiff  was  regularly  and  duly  created  by 
the  board  of  county  commissioners  of  the  county  of  Shoshone, 
state  of  Idaho,  as  a  school  district  to  be  known  as  and  called 
School  District  No.  25,  in  the  county  of  Shoshone,  state  of 
Idaho,  and  ever  since  said  date  has  continued,  and  now  contin- 
ues, to  exercise  the  functions  of  a  school  district  according  to 
the  laws  of  the  state  of  Idaho.  (Then  follows  the  boundaries, 
which  it  is  alleged  contain  about  twelve  square  miles.)  6.  That 
heretofore,  to  wit,  during  the  month  of  March,  1902,  and  prior 
to  the  15th  of  March,  1902,  George  W.  Casteel,  Washington 
Bonner,  and  othera,  filed  a  petition  with  the  county  superin- 
tendent of  public  instruction  for  the  creation  and  establish- 
ment of  a  new  school  district  to  be  formed  from  territory 
within  the  boundaries  of  School  District  No.  25,  in  Shoshone 
county,  state  of  Idaho,  as  aforesaid,  which  petition  is  in  words 
and  figures  as  follows,  etc.  (Here  follows  petition  in  usual 
form.)  7.  That  no  notice  of  the  filing  of  said  petition  was 
given  by  the  county  superintendent  as  required  by  the  act  of 
the  legislature  of  the  state  of  Idaho,  approved  February  6, 
1899,  entitled  '*An  act  to  establish  and  maintain  a  system  of 
free  schools,'*  by  sending  notice.  Plaintiff  further  alleged 
that  no  notice  by  registered  mail  or  otherwise  was  sent  by  the 
county  superintendent  to  the  trustees  of  School  District  No.  25 
in  Shoshone  county,  state  of  Idaho,  or  to  any  member  thereof. 
That  no  printed  notice  was  posted  in  at  least  three  public 
places  in  the  district  so  affected.  That  no  notice,  printed  or 
otherwise,  was  posted  on  the  door  of  the  schoolhouse  in  said 
district  for  at  least  one  w-eek  or  for  any  length  of  time,  or 
all.  8.  That  Reuben  Dennis  atid  other  citizens  and  residents 
within  the  boundaries  of  School  District  No.  25,  in  Shoshone 
county,  state  of  Idaho,  having  been  advised  that  the  petition 
for  the  division  of  said  district  had  been  filed  on  or  before  the 
fourteenth  day  of  April,  1902,  filed  a  remonstrance  protesting 
and  remonstrating  against  the  creation  of  the  proposed  new 
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district,  which  remonstrance  is  in  words  and  figures  as  fol- 
lows: (Here  follows  a  petition  to  the  board  of  county  com- 
missioners praying  that  District  No.  25  be  divided  no  more 
at  present,  signed  by  Rueben  Dennis  and  twenty  others.)  And 
thereafter  the  county  superintendent  of  public  instruction 
transmitted  the  said  petition  for  the  establishment  of  the  pro- 
posed new  district  to  the  board  of  county  commissioners  with 
her  disapproval.  And  thereafter  at  the  regular  quarterly 
meeting  of  the  board  at  the  regular  April,  1902,  term  thereof 
and  on  the  third  day  of  said  term,  to  wit ,  the  sixteenth  day  of 
April,  1902,  the  board  of  county  commissioners  at  Shoshone 
county  took  up  the  said  petition  for  final  action,  and  after  con- 
sidering the  said  petition  and  the  said  remonstrance,  made  an 
order  in  words  and  figures  as  follows,  to  wit:  (The  petition 
and  reijionstrance  in  the  matter  of  new  school  district  in  the 
south  end  of  the  county  were  examined  and  tabled.)  9.  That- 
at  the  regular  April,  1902,  meeting  the  boundaries  of  the  said 
School  District  No.  25  were  altered  and  a  portion  of  the  ter- 
ritory within  said  School  District  No.  25,  in  Shoshone  county, 
was  attached  to  School  District  No.  24  in  said  coiuity  and 
state,  leaving  the  boundaries  of  School  District  No.  25  as  fol- 
lows: (Then  follows  description  of  the  district.)  10.  That 
thereafter  at  the  regular  July  meeting  of  the  board  of  county 
commissioners,  on  the  twenty-fifth  day  of  July,  1902,  the 
board  of  county  commissioners  of  Shoshone  county,  again  took 
up  for  reconsideration  the  petition  aforesaid  and  granted  the 
same,  the  order  of  the  board  being  in  words  and  figures  as  fol- 
lows, to  wit:  The  petition  of  Washington  Bonner  and  others 
for  the  establishment  of  a  new  School  District  No.  38  was  exam- 
ined and  granted  and  it  was  ordered  that  School  District  No. 
38  be  and  the  same  hereby  is  established  with  boundaries  as 
follows:  (Here  follows  a  description  of  District  No.  38.)  11. 
That  no  other  petition  was  filed  on  or  before  the  fifteenth  day 
of  the  month  preceding  the  regular  July  meeting  of  the  board, 
and  no  petition  was  filed  at  any  time  asking  for  the  creation 
of  said  pretended  School  District  No.  38,  except  the  petition 
]\ereinbefore  set  forth  and  referred  to.  Plaintiff  further  ai- 
ii^ges  that  no  notice  was  given  by  the  county  superintendent 
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of  the  receipt  of  any  petition,  and  no  notice  by  registered  mail 
was  sent  to  each  and  all  or  any  of  the  trustees  of  School  Dis- 
trict No.  25  in  Shoshone  county,  state  of  Idaho,  which  was  the 
district  to  be  affected  by  the  proposed  change,  and  no  printed 
notices  were  posted  in  at  least  three  public  places  or  in  any 
public  place,  or  at  all,  in  the  said  District  No.  25,  so  affected, 
nor  was  any  printed  or  other  notice  posted  on  the  door  of  the 
schoolhouse  in  said  district  for  at  least  one  week,  or  for  any 
length  of  time  prior  to  the  July  meeting  of  the  board  of 
county  commissioners,  or  at  any  other  time  or  at  all.  Plaintiff 
further  alleges  that  the  only  petition  acted  upon  by  the  board 
of  county  commissioners  in  creating  the  said  pretended  Dis- 
trict No.  38  was  the  petition  filed  prior  to  the  regular  April, 
1902,  quarterly  meeting  of  the  board  and  finally  acted  upon 
at  the  said  April,  1902,  meeting  of  the  board  of  county  com- 
missioners of  Shoshone  county.  12.  Plaintiff  further  alleges 
that  it  received  no  notice  of  the  act  of  the  board  of  county 
commissioners  of  July  25,  1902,  until  the  fourth  day  of  Febru- 
ary, 1904,  when  notice  was  received  from  the  county  super- 
intendent of  public  instruction  of  Shoshone  county  that  a  new 
district  No.  38  had  been  created,  and  that  the  said  county  super- 
intendent of  public  instructioa  had  directed  the  county  treas- 
urer of  Shoshone  county  to  transfer  the  sum  of  $375.10  from 
School  District  No.  25  fund  to  School  District  No.  38  fund.  13. 
Plaintiff  alleges  that  the  act  of  the  board  of  county  commis- 
sioners of  July  25,  1902,  was  void;  that  the  creation  of  the 
pretended  school  district  was  void  and  illegal  and  their  act  in 
creating  the  same  was  void  and  illegal  and  done  without  juris- 
diction. And  that  the  action  of  the  board  in  making  such  order 
is  void,  and  that  the  said  petition  is  and  was  void  for  the  fol- 
lowing reasons,  to  wit:  That  the  said  petition  does  not  any- 
where allege,  nor  was  it  §hown  that  the  said  petition  was 
signed  by  at  least  two-thirds  of  those  who  are  heads  of  families 
and  residents  of  the  territory  embraced  within  the  limits  of 
the  tract  to  be  stricken  off  of  the  said  School  District  No.  25 
in*  Shoshone  county,  state  of  Idaho.  That  the  said  action  of 
the  board  of  county  commissioners  was  void,  for  the  reason 
that  no  notice  was  given  in  conformity  with  sections  35  and 
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36  of  the  act  of  the  legislature  of  the  state  of  Idaho,  approved 
February  6,  1899,  by  the  county  superintendent.  That  the 
petition  which  had  been  filed  prior  to  the  April  meeting  of  the 
board  of  county  commissioners  was  finally  disposed  of  at  the 
April  meeting  of  the  board  of  county  commissioners  and  final 
action  had  been  taken  thereon. 

The  complaint  contains  a  number  of  other  allegations,  but 
they  are  unimportant  for  a  determination  of  the  case  as  it  is 
presented  to  us. 

The  defendants  demurred  to  this  complaint,  to  wit :  1.  That 
the  complaint  in  said  action  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  2.  That  the  plaintiff  herein  ha* 
not  the  legal  capacity  to  sue  in  this  action,  for  the  reason  that 
the  complaint  in  this  action  and  the  injunction  prayed  for 
herein  attempt  to  attack  the  incorporation  of  School  District 
No.  38,  in  Shoshone  county,  state  of  Idalio,  in  a  collateral  way ; 
3.  That  there  is  a  defect  of  parties  plaintiff  in  this,  that  to  at- 
tack the  incorporation  of  the  municipal  organization  of  the 
said  School  District  No.  38,  in  Shoshone  county,  the  state  of 
Idaho  must  be  the  plaintiff. 

This  demurrer  was  overruled  by  the  court,  and  thereafter 
an  answer  was  filed  admitting  paragraphs  2,  3,  6  and  10  of  the 
complaint,  and  denying  all  the  others  for  the  want  of  sufficient 
knowledge  and  information  to  enable  them  to  answer.  The 
eighth  paragraph  of  the  answer  avers  that  they  deny  that 
plaintiff  received  no  notice  of  the  act  of  the  board  of  county 
<jommissioners  of  July  25,  1902,  until  the  fourth  day  of  Febru- 
ary A.  D.  1904,  as  is  alleged  in  paragraph  12  of  said  com- 
plaint; but  allege  the  truth  to  be  that  said  board  of  county 
commissioners  of  July  25,  1902,  until  the  fourth  day  of  Febru- 
1902,  and  thereafter,  and  on  the  sixteenth  day  of  August, 
1902,  said  board  caused  to  be  published  in  the  "Wallace 
Press,"  a  newspaper  published  in  the  county  of  Shoshone, 
and  being  the  paper  most  likely  to  give  notice  thereof,  a  brief 
statement  of  all  the  acts  and  proceedings  of  the  said  July, 
1902,  meeting,  of  which  statement  the  following  is  a  copy: 
**The  petition  of  Washington  Bonner  and  others  for  the  estab- 
lishment of  a  new  school  district  to  be  known  as  School  District 
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No.  38  was  examined  and  granted  [then  follows  boundaries 
of  the  district]." 

The  ninth  paragraph  avers  that  prior  to  the  filing  of  the 
complaint  herein  School  District  No.  38  had  erected  and  fur- 
nished with  patented  desks  and  other  suitable  furniture,  a 
good  and  sufficient  school  building  at  an  expense  ot  about  $500 ; 
that  a  term  of  four  months  of  school  had  been  held  in  said 
district  during  the  year  1903,  also  four  months  during  the 
year  1904. 

The  eleventh  paragraph  denies  that  defendants  W.  H.  Shaw^ 
J.  W.  Rogers  and  P.  H.  Blake  have  no  property  or  that  either 
of  them  are  insolvent,  but  allege  that  defendants,  and  each  of 
them  are  entirely  solvent  and  able  to  respond  in  damages. 

This  case  was  tried  in  the  lower  court  on  a  stipulation  of 
facts,  to  wit:  ** Agrees  that  the  allegations  in  paragraph  1,  2, 
3,  4,  5,  6  of  the  complaint  are  true.  Agree  that  notice  was 
given  according  to  law  of  the  filing  of  the  petition  mentioned 
in  paragraph  6.  Admit  the  allegations  contained  in  para- 
graph 8  of  said  complaint  are  true,  except  that  defendants  do 
not  admit  that  said  action  of  the  board  of  county  commission- 
ers was  final,  but  hold  the  same  as  being  a  question  of  law. 
Agree  that  the  allegations  of  paragraphs  9  and  10  of  the  com- 
plaint are  true.  Agree  that  no  petition  was  filed  for  the  crea- 
tion of  School  District  No.  38,  and  that  no  notice  was  given  of 
any  such  petition  other  than  the  petition  filed  prior  to  the 
April  meeting  and  the  notice  given  pursuant  to  said  petition 
prior  to  the  April  meeting.  Agree  that  the  allegations  of 
paragraph  12  of  the  complaint  are  true,  and  plaintiff  admits 
that  the  notice  of  the  action  of  the  boai'd  of  county  commis- 
sioners in  creating  said  school  district  was  published  according 
to  law.  Admit  the  allegations  of  paragraph  9  of  the  answer, 
subject  to  the  materiality.  Agree  that  the  allegations  con- 
tained in  paragraphs  14  and  15  are  true.  Admit  that  the  de- 
fendants will,  unless  restrained,  spend  the  moneys  apportioned 
to  School  District  No.  38,  claiming  the  tame  to  be  a  regular 
district  and  admit  that  as  trustees,  the  said  defendants  have 
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no  property  belonging  to  the  said  school  district,  except  the 
schoolhouse  and  furniture  heretofore  mentioned. 

(Signed)  '^JOHN  P.  GRAY, 

"Attorney  for  PlaintiflE. 
''HENRY  P.  KNIGHT, 
''Attorney  for  Defendants.'* 
"Filed  February  21,  1905.'' 

On  the  ninth  day  of  March,  1905,  the  court  filed  its  findings 
of  fact  in  harmony  with  the  agreed  statement,  and  as  conclu- 
sions of  law  decides:  1.  That  the  act  of  the  board  of  county 
commissioners  of  Shoshone  county  on  July  25,  1902,  pretend- 
ing to  create  the  pretended  School  District  No.  38,  was  void 
and  illegal;  2.  That  the  action  of  the  board  of  county  com- 
missioners upon  the  petition  of  Washington  Bonner  and  others 
on  the  sixteenth  day  of  April,  1902,  was  a  final  action ;  3.  That 
the  plaintiff  is  entitled  to  an  injunction  of  the  court  against 
the  defendants,  and  all  of  them,  as  prayed  for  in  the  com- 
plaint, and  is  entitled  to  have  the  preliminary  injunction  here- 
tofore issued  made  permanent;  4.  That  the  plaintiff  is  entitled 
to  its  costs. 

Appellants  only  make  two  assignments  of  error:  1.  The 
court  erred  in  overruling  the  defendants'  demurrer.  2.  The 
court  erred  in  entering  judgment  against  the  defendants  and 
in  favor  of  the  plaintiff. 

It  is  earnestly  insisted  by  counsel  for  appellants  that  this 
action  cannot  be  maintained,  as  the  statute  gave  respondent 
his  remedy  by  appeal,  and  that  the  existence  of  a  municipal 
corporation  cannot  be  attacked  collaterally.  He  is  not  without 
authority  on  both  of  these  propositions.  It  is  true,  as  urged 
by  counsel  for  appellants,  tiiat  where  the  statute  provides  a 
remedy  by  appeal,  equity  will  not  interfere  in  a  decision  of 
this  case.     (Amended  Sess.  Laws    1899,  p.  248.) 

Section  1776,  Revised  Statutes  of  Idaho,  provides  that:  "An 
iippeal  may  be  taken  from  any  order,  decision  or  action  of  the 
board  while  acting  in  an  official  capacity,  by  any  person  ag- 
grieved thereby,  or  by  any  taxpayer  of  the  county  where  any 
demand  is  allowed  against  the  county,  or  when  he  deems 
any  order,  decision  or  action  of  the  board  illegal  or  preju* 


Digitized  by 


Google 


May,  1905.]     School  District  No.  25  v.  Rice.  107 

Opinion  of  the  Court — Stockslager,  C.  J. 

dicial  to  the  public  iDterests.*'  This  section  is  broad  and  needs 
no  construction ;  any  order,  decision  or  action  from  the  board 
may  be  reviewed  on  appeal.  That  the  board  of  county  com- 
missioners had  jurisdiction  cf  the  subject  matter  of  this  ac- 
tion is  not  controverted,  but  it  is  urge  t  by  counsel  for  re- 
spondent that  when  the  board  made  the  order  at  the  April 
meeting,  tabling  the  petition  and  remonstrance,  that  it  was  the 
final  action  of  the  board  on  both,  and  hence  their  action  at 
the  July  meeting  was  null  and  void,  and  the  board  then  acted 
without  jurisdiction.  If  this  theory  were  accepted  by  coun- 
sel for  appellants  and  by  the  court  as  correct,  what  relieves  re- 
spondent from  the  obligations  of  the  statute  in  appealing  from 
the  final  order  of  the  board  at  the  July  meeting  wherein  they 
attempt  to  create  a  new  district?  It  is  conceded  that  the 
board  published  their  proceedings  in  the  **  Wallace  Press, '* 
thereby  giving  notice  to  the  plaintiff  in  this  action  and  all  par- 
ties concerned,  that  an  order  had  been  made  creating  School 
District  No.  38,  describing  it  by  metes  and  bounds.  If  the 
board  acted  without  jurisdiction  in  the  promulgation  of  such 
order,  it  was  appealable  and  subject  to  review  in  the  district 
court  on  that  ground,  if  no  other.  It  is  also  conceded  that  a 
term  of  four  months  of  school  had  been  held  in  the  new  dis- 
trict in  the  year  1903 ;  also  a  like  term  of  1904,  and  that  the 
officers  of  such  district  had  provided  a  schoolhouse  with  fur- 
niture, etc.,  at  a  cost  of  about  $500,  and  all  this  before  the  in- 
stitution of  this  action.  Even  if  respondent  could  relieve  it- 
self of  the  obligations  of  the  statute  by  appealing  from  the 
action  of  the  board  complained  of,  it  is  questionable  whether 
a  court  of  equity  would  lend  its  aid  to  relieve  it  at  this  time. 
It  was  at  least  a  de  facto,  if  not  a  de  jure,  school  district  of 
Shoshone  county,  recognized  as  being  legal  by  the  board  of 
county  commissioners  and  the  school  superintendent  of  the 
county.  Equity  will  only  lend  its  aid  where  there  is  no  other 
plain,  speedy  and  adequate  remedy  provided  by  law.  In 
Picotte  V,  Watt,  3  Idaho,  447,  31  Pac.  805,  section  1776  of  the 
Revised  Statutes  is  construed.  After  quoting  the  section,  Mr. 
Justice  Huston,  speaking  for  the  court,  said:  **This  statute 
would  seem  to  cover  entirely  the  case  presented  by  the  plaintiff 
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in  his  complaint,  but  it  is  urged  by  plaintiff  that  to  have 
taken  an  appeal  in  each  of  the  cases  enumerated  in  the  com- 
plaint would  have  subjected  him  to  great  trouble  and  incon- 
venience. This  may  be  unfortunate  for  plaintiff  and  those  he 
represents,  but  it  furnishes  no  excuse  for  the  court  to  set  aside 
a  rule  so  generally  recognized  and  repeatedly  iterated  by  this 
court,  as  that  equity  may  not  be  invoked  where  the  party  has 
a  complete  and  adequate  remedy  at  law.'*  In  the  above  case 
the  plaintiff's  action  was  to  restrain  the  county  treasurer  of 
Alturas  county  from  paying  a  number  of  alleged  fraudulent 
warrants  illegally  allowed,  audited  and  registered. 

In  Bogers  v.  Hays,  3  Idaho,  597,  32  Pac.  259,  it  is  said 
in  the  syllabus:  **Writ  of  review  does  not  lies  from  an 
action  of  a  board  of  county  commissioners,  the  statute  having 
provided  a  speedy  and  adequate  remedy  by  appeal." 

In  Morgan  v.  County  Commrs.  of  Kootenai  County,  4  Idaho, 
418,  39  Pac.  1118,  opinion  by  Chief  Justice  Morgan,  the 
syllabus,  which  is  fully  sustained  by  the  opinion,  says:  **  When 
order  for  the  issuance  and  sale  of  bonds  has  been  made  and 
entered  of  record  by  the  board  of  county  commissioners  of  any 
county,  proceedings  in  equity  to  restrain  the  issuance  and 
sale  of  such  bonds  in  pursuance  to  such  order  will  not  lie,  the 
court  having  no  jurisdiction  in  equity,  where  there  is  a  plain, 
speedy  and  adequate  remedy  at  law,  by  appeal  from  the  or- 
der of  the  board."  To  the  same  effect  see  County  of  Ada  v. 
Bullen  Bridge  Co,,  5  Idaho,  188,  95  Am.  St.  Rep.  180,  47 
Pac.  818,  36  L.  R.  A.  367. 

It  is  urged  by  counsel  for  respondent  that  he  finds  au- 
thority for  this  action  in  Dunbar  v.  Board  of  County  Commrs., 
5  Idaho,  407,  49  Pac.  409,  and  that  this  case  so  modifies  Mor- 
gan V.  Board  of  County  Commrs.,  supra,  as  to  render  the  rule 
there  laid  down  inoperative  to  this  case.  Mr.  Justice  Quarles 
speaking  for  the  court  said:  **The  decision  in  Morgan  v. 
County  Commrs,  (decided  by  this  court,  April  6,  1895),  4 
Idaho,  418,  39  Pac.  1118,  is  somewhat  in  conflict  with  the 
views  herein  expressed,  and  we  think  should  to  some  extent 
be  modified.  The  remedy  to  correct  errors  and  irregularities 
in  the  action  of  a  board  of  county  commissioners  acting  in  a 
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matter  over  which  such  board  has  jnrisdiction  is  solely  by  ap- 
peal. But  where  a  board  of  commissioners  in  violation  of  the 
constitution  incurs  a  large  debt  in  excess  of  the  revenue  for  the 
fiscal  year  in  which  they  assume  to  incur  such  debt,  without 
submitting  the  question  of  incurring  such  debt  to  the  voters, 
and  providing  for  payment  of  the  interest  and  principal  there- 
of, as  provided  for  the  plain  provisions  of  the  constitution 
and  statutes  of  the  state,  such  board  is  not  acting  within  its 
jurisdiction,  and  the  action  of  the  board  in  making  such  an  order 
is  void,  and  may  be  attacked  directly,  indirectly  or  collaterally 
at  any  time  or  place.  To  hold  otherwise  would  give  the  boards 
of  county  commissioners  power  to  do  indirectly  what  the  con- 
stitution forbids."  It  will  be  observed  that  this  court  says 
in  this  case  that  the  board  of  county  commissioners  were  act- 
ing in  a  matter  over  which  *nty  never  had  acquired  jurisdic- 
tion, and  that  being  true  their  orders  may  be  attacked  directly, 
indirectly  or  collaterally  at  any  time  or  place. 

It  is  also  said  in  this  case  that  where  the  board  has  ac- 
quired jurisdiction,  the  remedy  is  solely  by  appeal ;  hence  no 
attempt  to  change  the  rule  laid  down  in  Picoite  v.  Watt,  Rog- 
ers V.  Hays,  or  Morgan  v.  County  Commrs.,  supra,  where  the 
board  has  once  acquired  jurisdiction. 

In  Corker  v.  Elmore  County  Commrs,,  10  Idaho,  255,  77  Pac. 
634,  the  latest  construction  of  section  1776  as  amended  (Sess. 
Laws  1899,  p.  248),  this  court,  speaking  through  Mr.  Justice 
Ailshie,  said:  "Prom  the  action  of  the  board  in  awarding  a 
contract  any  person  aggrieved  thereby  or  any  taxpayer  of  the 
county  may  appeal  to  the  district  court,  and  if  no  appeal  is 
taken  within  the  statutory  time,  the  order  is  final,  and  can  no 
longer  be  questioned." 

These  views  have  been  adopted  by  this  court  long  since  the 
decision  in  Dunbar  v.  Board  of  Commrs,,  supra.  Other 
authorities  are  cited  in  support  of  the  contention  of  appellants 
that  the  remedy  is  statutory,  and  that  to  review  the  action  of 
the  board  an  appeal  must  be  taken  from  the  action  or  order 
complained  of,  but  we  deem  it  unnecessary  to  review  them. 

It  follows  that  from  the  foregoing  suggestions  and  based 
upon  the  above  authorities  that  the  court  concludes  that  the 
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demurrer  should  have  been  sustained.  The  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings  con- 
sistent with  the  views  herein  expressed. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(May  24,  1905.) 


STATju  V,  SLY. 
[80  Pac.  1125.] 

CwMiNAL     Law-Sufpiciknct     OF      Information-Alleoatiok     or 
Death— Separation  of  Jury— When  Error  Presumed. 

1.  An  information  which  charges  that  the  defendant,  ''at  the 
county  of  Latah,  state  of  Idaho,  on  the  twenty-seventh  day  of 
January,  A.  D.  1904,  then  and  there  being,  did  then  and  there 
wiUfuUy,  unlawfully  and  feloniously  and  of  his  deliberately  pre- 
meditated malice  aforethought,  kill  and  murder  one  John  H.  Hays 
a  human  being,  by  then  and  there  unlawfully  and  feloniously,  and 
of  his  deliberately  premeditated  maUce  aforethought,  shooting  at 
and  against  the  body  and  person  of  the  said  John  H.  Hays,  with 
a  certain  gun  then  and  there  loaded  with  gunpowder  and  leaden 
bullet,"  etc.,  held,  a  sufficient  averment  that  the  death  of  the  said 
Hays  ensued  and  of  the  means  by  which  the  homicide  was  per- 
petrated. 

2.  The  code  has  provided  for  the  same  liberality  in  pleadings 
and  the  construction  thereof  in  criminal  cases  as  in  civil  caaes, 
and  if  the  substantial  facts  necessary  to  constitute  the  crime 
charged  appear  in  the  indictment  or  information  it  will  be  held 
sufficient. 

3.  An  aUegation  that  the  defendant  at  a  specified  time  and  place 
did  ''kill  and  murder  one  John  H.  Hays''  is  a  sufficient  allegation 
that  the  latter  died. 

4.  Where  the  defendant  in  a  capital  case  shows  that  the  jury 
have  separated  after  having  been  sworn  to  try  the  ease,  such  fact 
is  sufficient  pHma  facie  showing  to  entitle  him  to  a  new  trial 
and  to  shift  the  burden  onto  the  state  of  showing  dearly  and 
beyond  a  reasonable  doubt  that  nothing  transpired  during  such 
separation  or  on  account  thereof  that  did  or  could  prejudice  the 
defendant  in  any  of  his  rights. 
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5.  Id. — Where  the  state  makes  such  a  showing  a  new  trial  will 
be  denied. 

6.  Conduct  of  officers  in  charge  of  juries  and  the'  receiving  of 
mail  by  jurors  commented  upon.. 

(Syllabus  by  the  court.) 

APPEAL  frrm  the  District  Court  in  and  for  LLtah  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Appellant  was  informed  against  on  the  charge  of  murder, 
and  was  convicted  of  murder  in  the  second  degree,  and  sen- 
tenced to  imprisonment  for  life.  From  the  judgment  and  an 
order  denying  his  motion  for  a  new  trial  he  appealed.  Af- 
firmed. 

Stewart  S.  Denning  and  Warren  Truitt,  for  Appellant,  cite 
no  authorities  not  found  in  the  opinion  on  the  points  decided. 

J.  J.  Guheen,  Attorney  General,  and  W.  E.  Stillinger, 
County  Attorney  for  Latah  County,  for  the  State.  All  au- 
thorities by  them  cited  are  found  in  the  opinion  upon  the 
point  decided. 

AILSHIE,  J. — The  defendant  relies  upon  two  principal  as- 
signments of  error  for  a  reversal  of  the  judgment  in  this  case : 
1.  That  the  court  erred  in  overruling  the  demurrer  to  the  in- 
formation; and  2.  Alleged  separation  of  the  jury  after  they 
had  been  accepted  and  sworn  to  try  the  case. 

It  is  contended  that  the  information  in  this  case  does  not 
charge  that  the  person  assaulted  died  within  a  year  and  a  day 
after  the  infliction  of  the  wound.  The  charging  part  of  the 
information  is  as  follows: 

**The  said  William  E.  Stillinger,  the  prosecuting  attorney 
as  aforesaid,  by  this  information  accuses  the  said  defendant, 
Lorenzo  Payne  Sly,  of  the  crime  of  murder,  committed  as  fol- 
lows: 

"That  the  said  Lorenzo  Payne  Sly,  at  the  county  of  Latah, 
state  of  Idaho,  on  the  twenty-seventh  day  of  January,  A.  D. 
I !)()!.  then  and  there  beine,  did  then  and  there  willfully,  un- 
lawfully and  feloniously  and  of  his  deliberately  premeditated 
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malice  aforethought,  kill  and  murder  one  John  H.  Hays,  a 
human  being,  by  then  and  there  willfully,  unlawfully  and 
feloniously,  and  of  his  deliberately  premeditated  malice  afore- 
thought, shooting  at  and  against  the  body  and  person  of  the 
said  John  II.  Hays,  with  a  certain  gun  then  and  there  loaded 
with  gunpowder  and  leaden  bullet,  and  which  said  gun  he, 
the  said  Lorenzo  Payne  Sly,  then  and  there  held  in  his  hands." 

It  is  claimed  by  appellant  that  under  the  statute  of  this 
state,  an  indictment  or  information  should  charge  the  offense 
with  all  the  strictness  and  particularity  required  at  common 
law,  and  in  support  thereof  cites  People  v,  Aro,  6  Cal.  207, 
65  Am.  Dec.  503;  People  v.  Wallace,  9  Cal.  30;  People  v. 
Cox,  9  Cal.  32;  People  v.  Lloyd,  9  Cal.  55;  People  v,  Cole- 
man, 10  Cal.  334;  People  v.  King,  27  Cal.  507,  87  Am.  Dee. 
95;  People  v.  Cronin,  34  Cal.  191.  It  seems  to  us,  however, 
that  section  7675,  Revised  Statutes,  which  provides  that  **all 
the  forms  of  pleading  in  criminal  actions,  and  the  rules  by 
which  the  sufficiency  of  pleadings  is  to  be  determined,  are 
those  prescribed  by  this  code,"  is  a  sufficient  answer  to  this 
contention.  That  section  was  evidently  adopted  for  the  pur- 
pose of  abrogating  the  strictness  of  the  common-law  form  of 
indictment.  Sections  7677,  7678  and  7679  of  the  statute  pro- 
vide what  an  indictment  or  information  must  contain  and  the 
form  thereof,  and  nre  as  follows: 

*'Sec.  7677.  The  indictment  must  contain:  1.  The  title 
of  the  action,  specitying  tlie  name  of  the  court  to  which  the 
indictment  is  presented,  and  the  names  of  the  parties;  2.  A 
statement  of  the  acts  constituting  the  offense  in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 

*'Sec.  7678.  It  may  be  substantially  in  the  following  form : 
The  state  of  Idaho  against  A.  B.,  in  the  district  court  of  the 
judicial  district,  in  the  county  of ^ term,  A. 


D.  eighteen : 

"A.  B.  is  accused  by  the  grand  jury  of  the  county  of , 

by  this  indictment,  of  the  crime  of  (giving  its  legal  appella- 
tion, such  as  murder,  arson  or  the  like),  conmiitted  as  follows: 
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"The  said  A.  B.,  on  the day  of ,  A.  D.  eigh- 
teen   ,  at  the  county  of (here  set  forth  the  act 

or  omission  charged  as  an  offense). 

**Sec.  7679.  It  must  be  direct  and  certain  as  it  regards: 
1.  The  party  charged;  2.  The  offense  charged;  3.  The  par- 
ticular circumstances  of  the  offense  charged,  when  they  are 
necessary  to  constitute  a  complete  offense." 

These  provisions  of  the  statute  were  adopted  by  the  terri- 
torial legislature  in  1864,  and  were  taken  from  the  California 
code.  Prior  to  the  adoption  of  these  statutes  the  supreme 
court  of  California  had  considered  the  question  of  sufficiency 
of  indictments,  and  in  People  v.  Aro,  People  v.  Wallace,  Peo- 
ple V.  Cox,  and  People  v.  Lloyd,  supra,  held  to  the  strict  rule 
of  the  common  law,  and  under  the  doctrine  announced  in  those 
cases  there  is  no  doubt  but  that  the  information  used  in  the 
case  at  bar  would  be  held  insufficient. 

In  People  v,  Stevenson,  9  Cal.  274,  the  court  began  to  re- 
lax the  rule  announced  in  the  Aro  case,  and  continued  to  mani- 
fest evidences  of  a  desire  to  depart  from  the  severity  of  that 
rule,  as  will  be  seen  from  an  examination  of  People  v.  Dolan, 
9  Cal.  576,  and  People  v,  Judd,  10  Cal.  507. 

In  People  v.  King,  supra,  the  court  reviewed  a  number  of 
the  foregoing  authorities  and  in  a  large  measure  repudiated 
the  doctrine  previously  announced  to  the  effect  that  the  strict- 
ness of  the  ccmmon-law  rule  should  be  followed  in  that  state, 
and  held  that  the  rules  of  pleading  in  criminal  cases  were 
prescribed  in  the  statute,  and  that  a  compliance  therewith  was 
sufficient.  This  latter  case  was  followed  in  People  v,  Cronin, 
supra,  and  thai  case  was  in  turn  cited  mth  approval  in  People 
V,  Murphy,  39  Cal.  55,  and  People  v,  Sanford,  43  Cal.  29,  in 
both  of  which  latter  cases  the  court  passed  upon  substantially 
the  same  question  involved  in  the  case  at  bar.  In  People  v. 
Murphy,  the  charging  of  the  indictment  was  as  follows:  **The 
said  John  Murphy,  on  or  about  the  thirteenth  day  of  October, 
A.  D.  1868,  at  and  in  the  county  and  ctate  aforesaid,  feloni- 
ously, willfully,  and  of  his  malice  aforethought,  did  kill  and 
murder  Patrick  Murray,"  etc.  Upon  the  sufficiency  of  such 
Idaho,  Vol.  11—8 
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indictmcDt  the  court  said:  *'It  is  objected  to  this  indictment 
that  it  does  not  state  the  particular  circumstances  necessary 
to  constitute  the  offense  charged,  and  the  particulars  specified 
in  the  exceptions  are,  that  it  does  not  specify  the  means  by 
which  the  death  was  occasioned,  and  that  the  deceased  died 
within  a  year  and  a  day  after  the  stroke  was  received,  or  the 
cause  of  death  administered.  The  sufficiency  of  the  indictment 
is  not  to  be  tested  by  the  rules  of  conmion  law,  but  by  the  re- 
quirements of  the  Criminal  Practice  Act  of  this  sta  e.  That 
act  provides  that  the  particular  circi  mstances  need  not  be 
stated,  unless  they  are  necessary  to  constitute  the  offense 
charged.  Murder  is  the  unlawful  killing  of  a  human  being, 
with  malice  aforethought  and  certainly  the  means  by  which 
the  killing  is  accomplished  can  never  become  material  in  as- 
certaining the  offense  charged.  The  requirement  that  it  must 
appear  that  the  party  died  within  a  year  and  a  day  is  a  rule 
of  evidence  merely.  Unless  the  party  died  within  that  time 
the  prosecutio  will  not  be  permitted  to  show  that  he  died  of 
the  injury  received. " 

In  People  v,  Sanford,  the  indictment  was  as  follows:  **The 
said  Cyrus  Sanford  is  accused  by  the  grand  jury  of  the  county 
of  Los  Angeles,  state  of  California,  by  this  indictment,  found 
this  eighth  day  of  September,  A.  D.  one  thousand  eight  hun- 
dred and  seventy,  of  the  crime  of  murder,  committed  as  fol- 
lows: The  said  Cyrus  Sanford,  on  the  fourth  day  of  Septem- 
ber, A.  D.  eighteen  hundred  and  seventy,  at  the  county  and 
state  aforesaid,  did  feloniously,  willfully,  maliciously,  and  of 
his  malice  aforethought,  shoot,  kill  and  murder  one-  Enoch 
Barnes,  contrary  to  the  form,  force  and  effect  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  California.''  And  in  passing  upon 
its  sufficiency,  the  court  said:  **It  is  objected  that  *the  indict- 
ment does  not  siate  thi.t  Barnes  died  within  a  year  and  a  day,' 
etc.  This  objection  rests  upon  the  circumstance  that  the  time 
of  the  death  is  ot  specifically  stated  •  and  if  here  be  anything 
in  the  objection,  it  might  have  been  extended  further,  as  it  is 
not  specially  stated  that  Barnes  died  at  all.  But  the  aver- 
ment in  substance  is  that  he  died  on  the  fourth  day  of  Septem- 
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ber,  1870,  for  it  is  alleged  that  on  that  day  the  prisoner,  of 
bis  malice  aforethought,  did  kill  and  murder  him — and  this, 
under  the  provisions  of  the  Criminal  Practice  Act,  is  suffi- 
cient.    {People  V.  Cronin,  34  Cal.  191.) '' 

This  latter  rule  seems  to  have  been  followed  by  the  Califor- 
nia court  continuously  ever  since  the  Murphy  and  Sanford 
cases.  It  is  true  that  at  the  time  of  the  adoption  of  these 
statutes  by  the  Idaho  legislature,  the  California  court  was  still 
adhering  to  the  strict  rule  announced  in  the  Aro  case,  though 
manifesting  evidence  of  an  intention  to  veer  toward  the  more 
liberal  rule.  It  is  true" that  under  the  recognized  rule  of  statu- 
tory construction,  where  a  statute  is  adopted  from  another 
state,  the  construction  previously  placed  upon  it  by  the  courts 
of  that  state  is  also  adopted.  While  the  question  before  the 
court  has  not  previously  been  passed  upon  in  this  state,  still 
in  every  case  where  the  sufficiency  of  an  indictment  or  infor- 
mation has  been  under  consideration,  this  court  has  adopted 
the  liberal  construction  and  held  that  the  indictment  or  in- 
formation was  sufficient  where  it  charged  the  offense  in  the 
language  of  the  statute  defining  it.  We  do  not  find  this  court 
citing  the  Aro  case  and  )tber  eases  following  the  rule  there 
announced  in  any  instance ;  but,  on  the  other  hand,  we  find  as 
early  as  People  v.  Bvtler,  1  Idaho,  231,  the  court  announcing 
that  a  description  of  the  offense  in  the  language  of  the  statute 
is  sufficient,  and  citing  Peoph  t   Cronin  in  support  thereof. 

Again,  in  People  v,  Walters,  1  Idaho,  271,  the  court  an- 
nounced the  same  principle,  and  cited  People  v,  Cronin  and 
People  V.  King  as  authority.  Territory  v.  Evans,  2  Idaho, 
425,  17  Pac.  139,  State  v.  Elington,  4  Idaho,  529,  43  Pac.  60, 
State  V.  Alcorn,  7  Idaho,  599,  97  Am.  St.  Rep.  252,  64  Pac. 
1014,  State  v.  Keller,  8  Idaho,  699,  70  Pac.  1051,  and  State  v, 
Shuff,  9  Idaho,  115,  72  Pac.  664,  are  all  to  the  same  effect. 

It  is  clear  to  our  minds  from  the  foregoing  authorities  that 
it  has  never  been  the  intention  of  this  court  since  its  organiza- 
tion under  the  territorial  government  to  the  present  time,  to 
follow  the  doctrine  laid  down  in  the  Aro  and  other  early  Cali- 
fornia cases  in  passinsr  uDon  the  sufficiency  of  an  indictment 
or  information. 
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Appellant  complains  of  the  information  in  tbi  case  upon 
the  particular  and  specific  ground  that  it  does  not  allege  that 
the  person  killed  died  within  a  year  and  a  day  after  the  firing 
of  the  shot  by  the  defendant.  We  do  not  think  there  is  any 
real  merit  in  this  contention.  It  is  true  that  the  word  "mur- 
der" is  a  legal  and  technical  term,  and  yet  it  implies  something 
more  than  mere  killing,  though  it  includes  all  the  elements  of 
the  latter  word ;  but  there  is  nothing  technical  about  the  word 
"kill."  It  means,  to  deprive  of  life,  to  put  to  death,  to  slay. 
And  when  the  prosecutor  charged  that  the  defendant  did  "kill 
and  murder  one  John  H.  Hays,"  the  defendant  had  clear 
and  specific  notico  of  the  ofi!ense  with  which  he  was  charged. 
"The  allegation  that  the  defendant  killed  the  deceased/'  says 
Anders,  C.  J.,  in  Staie  v.  Day,  4  Wash.  104,  29  Pac.  984,  "is 
certainly,  in  effect,  an  averment  that  the  latter  died."  We 
think  the  information  in  this  case  was  sufficient  to  charge 
the  defendant  with  the  crime  of  murder,  and  we  so  hold. 
(See  Leonard  v.  Territory,  2  Wash.  Ter.  381,  7  Pac.  872;  Tim- 
merman  v.  Territory,  3  Wash.  Ter.  445,  17  Pac.  624;  Freid- 
rich  V,  Territory,  2  Wash.  358,  26  Pac.  976 ;  State  of  Nevada 
V.  Millain,  3  Nev.  409.) 

As  to  the  separation  of  the  jury  the  facts  are  substantially 
as  follows:  After  the  jury  was  accepted  and  sworn  to  try  the 
case,  and  during  the  progress  of  the  trial  and  at  a  recess  of  the 
court,  the  juror  Smith,  who  was  suffering  from  blood  poison 
in  the  arm,  went,  in  company  with  the  bailiff,  to  the  hospital 
and  had  his  arm  treated  and  dressed.  It  appears  that  the 
bailiff  was  keeping  the  jury  at  the  Hotel  Del  Norte,  a  distance 
of  about  one-fourth  of  a  mile  from  the  hospital.  When  the 
juror  Smith  asked  the  bailiff  to  go  to  the  hospital  .with  him 
for  the  purpose  of  having  his  arm  treated,  the  bailiff  left  the 
remaining  eleven  jurors  in  their  room  at  the  hotel  and  locked 
the  doors,  and  then  took  the  juror  Smith  to  the  hospital,  and 
was  gone  for  a  period  of  about  fifteen  minutes,  as  shown  by  the 
numerous  affidavits  filed  and  considered  upon  the  motion  for  a 
new  trial.  The  prosecuting  attorney  filed  the  affidavits  of  a 
number  of  jurors  in  which  they  testify  that  the  eleven  jurors 
were  left  in  their  room  and  the  doors  were  locked  by  the  bailiff 
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when  he  left,  and  that  during  his  absence  with  the  juror 
Smith,  no  one  of  the  eleven  jurors  spoke  to  any  other  person 
or  communicated  with  any  other  person  in  any  way  or  manner, 
and  that  none  of  them  were  out  of  the  room  during  the  ab- 
sence of  the  bailiff  and  the  other  juror.  The  prosecutor  also 
presented  the  affidavit  of  the  juror  Smith,  the  bailiff  and  the 
physician  who  treated  Smith's  arm,  by  which  affidavits  it  is 
shown  that  Smith  during  his  absence  from  the  remainder  of 
the  jury  did  not  speak  to  or  talk  with  anyone  except  the  bailiff 
and  the  physician,  and  that  nothing  whatever  was  said  with 
reference  to  the  case  on  trial,  and  that  no  subject  was  discussed 
with  the  physician  except  the  condition  and  treatment  of  his 
arm.  The  other  charge  of  separation  is  that  at  one  of  the  re- 
cesses of  the  court,  while  the  jury  was  passing  the  postoffice 
in  the  city  of  Moscow,  the  juror  Jain  was  permitted  to  step 
inside  the  postoffice,  a  distance  of  twenty  or  thirty  feet,  from 
the  remainder  of  the  jury,  and  inquire  if  there  was  any  mail 
in  the  office  for  him.  It  is  shown  by  the  evidence  that  he  was 
in  view  of  the  bailiff  and  remainder  of  the  jury  during  this 
time,  and  that  all  the  conversation  that  took  place  was  his  in- 
quiring for  his  mail,  and  that  he  did  not  receive  any  mail,  and 
that  he  met  in  the  office  a  young  man  named. Hansen  and 
shook  hands  with  him,  and  remarked  how  the  young  man  had 
fTTown  since  he  had  last  seen  him. 

The  foregoing  are  the  principal  facts  constituting  the  sepa- 
ration of  the  jury  complained  of  in  this  case. 

The  appellant  contends  that  under  the  statute  of  this  state 
whenever  the  'eiendant  in  a  case  of  homicide  shows  that  a 
separation  of  the  jury  has  taken  place  after  they  have  been 
sworn  to  try  the  case,  that  such  fact  is  error  per  se  and 
ground  for  reversal  of  a  judgment  of  conviction.  By  the  pro- 
visions of  section  379  of  the  Criminal  Practice  Act  adopted  by 
the  territorial  legislature  in  1864,  it  was  provided  that  *  *  in  all 
cases  on  the  trial  of  an  indictment  for  felony  the  jury  sworn 
shall  be  kept  together  until  they  are  finally  discharged  by  the 
eourt  from  further  consideration  of  the  cause."  This  section 
was  re-enacted  as  section  377  of  the  Criminal  Practice  Act  of 
1875.    As  may  be  seen  from  this  statute,  it  was  made  the  duty 
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of  the  court  to  keep  the  jur>'  together  in  all  felony  eases  from 
the  time  they  were  sworn  to  trj-  the  case.  This  statute,  how- 
ever, evidently  failed  to  meet  the  approval  of  the  people,  and 
in  January,  1881,  the  legislature  so  amended  it  as  to  permit 
the  jury  to  separate  at  any  time  prior  to  the  final  submission 
of  the  cause  in  all  felony  cases,  except  murdei,  and  that  statute 
has  remained  the  law  of  the  territory  and  state  of  Idaho  ever 
since,  and  is  now  embodied  in  section  7880,  Revised  Statutes. 
Neither  of  these  statutes  were  taken  from  the  California  code. 
An  examination  of  the  statutes  of  that  state  will  show  that 
they  have  had  a  statute  since  1851  permitting  separations  of 
the  jury  at  the  discretion  of  the  court  in  all  felony  cases  at  any 
time  prior  to  the  final  submission  of  the  cause.  (See  Hittell's 
Code,  sec.  1980;  4  Deering's  Code,  sec.  1121.)  In  this  instance, 
therefore,  we  have  neither  borrowed  the  statute  nor  the  con- 
stniction  from  California.  While  our  statute  originally  pro- 
hibited a  separation  of  the  jury  in  any  felony  case  after  being 
sworn  to  try  the  cause,  and  still  does  so*  in  cases  of  homi- 
cide, yet  a  separation  prior  to  final  submission  of  the  case  has 
never  been  made,  in  specific  terms,  a  ground  for  new  trial. 
(See  Criminal  Practice  Act  of  1874,  sec.  424;  Rev.  Stats., 
sec.  7952.)  Under  this  statute  a  new  trial  could  only  be 
granted  on  account  of  a  separation  of  the  jury  prior  to  re- 
tiring to  deliberate  upon  their  verdict,  on  the  theory  that  it 
constituted  ** misconduct"  of  the  jury  for  which  a  new  trial 
may  be  granted.  The  California  statute  is  consistent  in  that 
it  makes  a  separation  of  the  jury  in  violation  of  their  sec- 
tion 1121,  supra,  a  ground  for  a  new  trial  under  the  provisions 
of  their  section  1181  (4  Deering's  Code),  which  is  the  same 
as  our  section  7952.  The  legislation  in  this  state  on  the  sub- 
ject of  separation  of  the  jury  shows  that  our  legislature  has 
been  passing  from  the  strict  rule  of  keeping  juries  together 
during  all  trials  of  felony  cases  to  the  more  liberal  rule  of 
permitting  them  to  separate.  There  is  a  great  deal  of  con- 
flict among  the  authorities  on  the  question  as  to  whether  or 
not  the  separation  of  the  jury  is  per  se  reversible  error,  or 
whether  the  defendant  must  show  that  during  the  separa- 
tion something  has  occurred  prejudicial  to   his   rights,  or 
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whether  the  separation  is  only  presumptive  error  which  may 
be  rebutted  by  the  state.  The  California  court  seems  to  have 
alternated  among  these  different  rules,  and  it  is  really  diffi- 
cult to  determine  just  what  the  position  of  that  court  now  . 
is  upon  this  question.  (See  People  v.  Backus,  5  Cal.  275; 
People  V,  Bemmerly,  98  Cal.  299,  33  Pac.  263 ;  People  v.  Haw- 
ley,  111  Cal.  78,  43  Pac.  404.) 

It  should  be  observed  that  in  the  California  ca,pes  discuss- 
ing this  question  reference  is  had  to  separations  of  the  jury 
after  the  cause  has  been  finally  submitted  to  them.  Counsel 
for  appellant  places  great  reliance  upon  People  v,  Adams, 
143  Cal.  208,  101  Am.  St.  Rep.  92,  76  Pac.  954,  66  L.  R.  A. 
247,  a  recent  case  from  the  California  court.  One  quotation 
from  that  opinion  is  sufficient  to  show  that  they  hesitate  to 
lay  down  the  strict  rule  that  every  separation  is  per  se  re- 
versible error:  **The  circumstances  of  a  separation  in  a  par- 
ticular case,"  says  Justice  McFarland,  ** might  possibly  be 
Efuch  as  to  themselves  show  that  no  prejudice  to  the  defend- 
ant coidd  have  resulted,  and  in  such  case  a  court  perhaps 
would  be  warranted  in  upholding  the  verdict,  notwithstand- 
ing the  direct  violation  of  an  express  provision  of  the  code 
intended  for  the  protection  of  a  defendant,  but  we  need  not 
pass  upon  that  question,  for  it  does  not  arise  in  the  case  at 
bar." 

In  State  v.  Levy,  9  Idaho,  483,  75  Pac.  227,  this  court  had 
occasion  to  consider  a  similar  question,  and  held  that  the 
misconduct  or  separation  of  the  jury  complained  of  in  that 
ease  did  not  constitute  such  misconduct  as  was  contemplated 
by  the  statute,  and  therefore  refused  to  grant  a  new  trial  on 
that  ground.  The  facts  disclosed  in  that  case  failed  to  show 
a  separation  of  the  jury  as  contemplated  by  the  statute.  The 
court  there  cited  People  v.  Bemmerly,  supra,  and  People  v. 
B%Lsh,  68  Cal.  623,  10  Pac.  169,  in  support  of  the  conclusion 
reached.  The  court's  attention,  however,  was  not  called  to  the 
difference  between  the  California  statute  and  our  own  on  this 
subject,  nor  was  our  attention  called  to  the  fact  that  our  stat- 
ute upon  this  subject  was  not  taken  from  the  California  stat- 
ute.    Had  our  attention  been  called  to  the  difference  in  the 
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legislation  of  the  two  states,  it  would  have  made  no  difference, 
we  apprehend,  in  the  conclusion  reached;  '«ut,  nevertheless, 
the  court  would  undoubtedly  have  declined  to  cite  the  Bem- 
•  merly  case  as  authority  under  our  statute.  Without  entering 
into  any  extended  discussion  of  this  question  or  th«  reasons 
for  the  various  rules,  we  are  inclined,  after  an  exhaustive 
examination  of  the  authorities,  to  adopt  a  similar  rule  with 
reference  to.  a  separation  of  the  jury,  as  that  adopted  in  State 
V.  Bland  (9  Idaho,  796),  76  Pac.  780,  with  reference  to  com- 
munications taking  place  between  the  judge  and  jury  in  the 
absence  of  the  defendant  and  after  the  jury  had  retired  to 
consider  of  their  verdict.  It  seems  to  us  the  safer  and  bet- 
ter rule  and  one  more  consonant  with  reason  and  justice  to 
say  that  when  the  defendant  shows  that  the  jury  have  sepa- 
rated in  violation  of  the  statute,  he  has  made  a  suflScient 
prima  facie  showing  to  entitle  him  to  a  new  trial  and  to  shift 
the  burden  onto  the  state  of  showing  clearly  and  beyond  a 
reasonable  doubt  that  nothing  transpired  during  the  separa- 
tion, or  on  account  of  the  separation,  that  did  or  could  pre- 
judice the  defendant,  and  that  if  the  state  succeeds  in  mak- 
ing such  a  showing,  then  a  new  trial  should  be  denied.  The 
purpose  of  the  statute,  as  well  as  the  result  intended  to  be 
accomplished  by  these  trials,  is  to  attain  the  ends  of  justice, 
and  we  think  the  conclusion  at  which  we  have  arrived  will 
accomplish  that  result. 

Rules  amounting  in  substance  to  the  same  as  above  an- 
nounced have  been  followed  in  Nevada  {State  v.  McMahon,  17 
Nev.  365,  30  Pac.  1000),  Colorado  {Chestnut  v.  People,  21 
Cola  512,  42  Pac.  656),  Kansas  {State  v.  Oould,  40  Kan.  258, 
19  Pac.  739),  Missouri  {State  v.  Schmidt,  137  Mo.  256,  38 
S.  W.  938),  Texas  {Stewart  v.  State,  31  Tex.  Cr.  Rep.  153, 
19  S.  W.  908),  Wisconsin  {Hempton  v.  State,  111  Wis.  127, 
86  N.  W.  596),  Indiana  {Cooper  v.  State,  120  Ind.  377,  22 
N.  E.  320),  Mississippi  {Carter  v.  State,  78  Miss.  348,  29 
South.  148),  Illinois  {Gott  v.  People,  187  111.  249,  58  N.  E. 
293),  and  Montana  {Territory  v.  Hart,  7  Mont.  489,  17  Pac 
724). 
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For  a  review  and  discussion  of  authorities,  see  1  Spelling 
on  New  Trial  and  Appellate  Practice,  sections  152-156. 

Applying  the  foregoing  principles  to  the  facts  disclosed  in 
this  case,  we  think  the  ends  of  justice  have  been  attained, 
and  that  there  is  no  such  error  disclosed  as  to  demand  a  new 
trial.  The  state  has  established,  we  think,  clearly  and  be- 
yond all  reasonable  doubt  that  the  jury  have  been  free  from 
outside  influences  and  communications;  that  the  juror  Smith's 
absence  from  the  other  jurors  was  caused  purely  by  his  sick- 
ness, and  was  solely  for  the  purpose  of  administering  to  his 
necessities,  and  that  in  the  meanwhile  he  conversed  with  no 
one  concerning  the  case,  and  was  not  so  situated  as  to  expose 
him  to  any  pressure  or  influence  from  the  outside;  that  the 
irregularity  in  the  conduct  of  the  juror  Jain,  who  stepped 
aside  from  the  remainder  of  the  jury  to  inquire  for  his  mail, 
did  not  expose  him  to  any  influence  that  could  have  preju- 
diced the  defendant  in  any  manner  whatever. 

We  are  of  the  unanimous  opinion,  however,  that  the  con- 
duct of  the  jury  bailiff  in  this  case  is  reprehensible  and  calls 
for  severe  rebuke.  It  is  getting  to  be  too  frequent  in  this 
state  that  in  criminal  cases  appealed  to  this  court  it  is  shown 
that  conversations  and  communications  have  taken  place  with 
juries  or  that  mail  has  been  delivered  to  them,  or  that  some 
tempoTBTy  separation  has  taken  place.  These  things  should 
not  be  allowed,  and  if  jury  bailiffs  who  permit  them  were 
fined  or  imprisoned  for  such  misconduct,  there  would  be  less 
cause  for  complaint  on  appeal  in  these  respects.  In  State  v. 
Bland,  supra,  we  had  occasion  to  express  our  views  on  a  kin- 
dred topic,  but  that  warning  does  not  seem  to  have  in  any 
way  diminished  the  frequency  of  these  occurrences.  There 
can  be  no  occasion  for  a  juror  in  a  capital  case  going  to  the 
postoffiee  to  inquire  for  his  mail,  for  the  reason  that  jurors 
required  to  be  kept  together  should  not  be  permitted  to  re- 
ceive mail  during  such  time  or  until  it  has  first  been  sub- 
mitted to  the  court  and  counsel  for  their  examination.  (State 
V,  Bland,  supra.)  And  again,  in  this  case,  while  it  is  clear 
to  our  minds  that  the  juror  Smith  needed  and  required  medi- 
cal attention,  and  it  was  proper  for  him  to  have  such,  it  was 
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the  duty  of  the  bailiff  to  call  that  fact  to  the  attention  of 
the  court  and  get  his  instructions  from  the  court,  instead  of 
taking  the  matter  in  his  own  hands  and  presuming  to  be  the 
judge  of  the  matter  himself.  The  best  way  to  prevent  the 
necessity  for  new  trials  is  to  observe  the  provisions  of  the 
statute  in  the  original  trial,  and  there  is  no  excuse  for  not 
doing  so.  These  slipshod  methods  are  allowed  to  go  on  un- 
rebuked,  and  then  on  appeal  this  court  is  asked  to  overlook 
a  multitude  of  violations  of  the  statute  in  order  to  avoid 
the  necessity  of  new  trials. 

As  before  observed,  while  some  irregularities  have  occurred, 
we  think  the  ends  of  justice  have  been  met  in  this  case,  and 
the  judgment  will  therefore  be  aflSrmed. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(May  31,  1905.) 

STATE  V.  HARNESS. 
[80  Pac.  1129.] 

Statements  of  Peosecuting  Officer — Verdict  of  Jury — ^Excessivb 
Judgment. 

1.  The  prosecuting  officer  has  the  right  and  privilege  in  his 
plea  to  the  jurj-  to  refer  to  the  evidence,  quoting  therefrom,  and 
urge  upon  the  jury  the  truth  or  falsity  of  any  evidence  in  the 
case. 

2.  Under  the  provisions  of  section  8072,  Revised  Statutes,  this 
court  may  affirm,  reverse  or  modify  a  judgment  of  conviction,  and 
vrhere  the  eviuence  supports  the  verdict,  the  judgment  pronounced 
on  such  /erdict  will  not  be  reversed  on  the  grounds  that  such 
sentence  tind  judgment  is  excessive,  the  remedy  in  such  case  being 
by  way  of  modification  of  the  judgment. 

3.  In  this  case  the  extreme  penalty  of  the  law  was  inflicted  on 
the  defendant.     Held,  that  under  the  facts  lAsclosed  in  thi^ 
such  sentence  and  judgment  was  not  excessive. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  in  and  for  Nez  Perce 
County.     Honorable  Edgar  C.  Steele,  Judge. 

Defendant  was  convicted  of  the  crime  of  rape.    Judgment 
affirmed. 

George  W.   Tannahill,  for  Appellant. 

Upon  the  question  of  the  insufficiency  of  the  evidence  to 
justify  the  verdict,  and  that  it  is  against  law,  we  desire  to 
call  the  court's  attention  to  the  following  authorities:  People 
v.  Tarboz,  115  Cal.  57,  46  Pac.  896;  State  v.  Mitchell,  54  Kan. 
516,  38  Pac.  810;  Curhy  v.  Territory  of  Arizona,  4  Ariz.  371, 
42  Pac.  953;  Tway  v.  State,  7  Wyo.  74,  50  Pac.  188;  Sowers 
V.  Terntory,  6  Okla.  436,  50  Pac.  257;  State  v.  McMUlan, 
20  Mont.  407,  51  Pac.  827 ;  State  v.  Baker,  6  Idaho,  496,  56 
Pac.  81 ;  People  v.  Benson,  6  Cal.  221-224,  65  Am.  Dec.  506 ; 
Chicago  City  Ry.  Co.  v,  Brecher,  112  111.  App.  106.  The 
court  erred  in  sentencing  the  defendant  to  thirteen  years  in 
the  state  penitentiary,  as  set  out  in  error  9,  folio  322,  for  the 
reasons  heretofore  stated,  and  for  the  reason  that  the  cir- 
cumstances in  the  case,  surrounding  this  case,  and  the  evi- 
dence and  record  as  presented,  do  not  warrant  excessive 
punishment.  Upon  the  questions  presented  in.  the  assign- 
ments of  error  in  the  instructions  of  the  court,  we  desire  to . 
call  the  court's  attention  to  the  following  authorities:  Sowers 
V,  Territory,  6  Okla.  436,  50  Pac.  257;  Mares  v.  Territory, 
10  N.  Mex.  770,  65  Pac.  165;  Wortman  v.  People,  25  Colo. 
270,  53  Pac.  1053;  People  v.  Barker,  137  Cal.  557,  70  Pac. 
617 ;  Anderson  v.  State,  82  Miss.  784,  35  South.  202 ;  Ross  v. 
State  (Tex.  Cr.),  78  S.  W.  503;  Neace  v.  Commonwealth,  23 
Ky.  Law  Rep.  125,  62  S.  W.  733;  Reynolds  v.  State,  27  Neb. 
90,  20  Am.  St.  Rep.  659,  42  N.  W.  903;  Mills  v.  United  States, 
164  U.  S.  644,  17  Sup.  Ct.  Rep.  210;  41  L.  ed.  584;  Ashford 
V.  State,  81  Miss.  414,  33  South.  174.  Upon  the  question 
of  the  prejudicial  remarks  of  the  county  attorney,  we  respect- 
fully call  attention  to  Burks  v.  State,  72  Ark.  461,  82  S.  W. 
490 ;  Darrell  v.  Commonwealth,  26  Ky.  Law  Rep.  541,  82  S.  W. 
289;  State  v.  Parker,  134  N.  C.  209,  46  S.  E.  511. 
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J.  J.  Guheen,  Attorney.  General,  for  the  State. 

The  evidence  of  prosecutrix  in  this  case  was  corroborated 
by  several  witnesses,  but  if  it  had  not  been,  her  evidence  was 
sufficient  to  sustain  the  verdict.  There  are  no  decisions  that 
go  to  the  extent  that  a  verdict  will  not  be  sustained,  unless 
evidence  of  prosecutrix  is  corroborated.  See  the  case  of  State 
V,  Anderson,  6  Idaho,  706,  59  Pac.  181,  which  holds  that  the 
defendant  can  be  convicted  on  the  uncorroborated  testimony; 
also  see  People  v.  Mayes,  66  Cal.  597,  56  Am.  Rep.  126,  6 
Pac.  691;  People  v.  Mesa,  93  Cal.  580,  29  Pac.  116;  People  v. 
Stewart,  90  Cal.  212,  27  Pac.  200. 

STOCKSLAGER,  C.  J.— This  is  the  second  appeal  in  this 
case.  The  opinion  in  the  former  appeal  will  be  found  in  10 
Idaho,  18,  76  Pac.  788.  It  will  be  observed  that  the  case 
was  reversed  and  a  new  trial  ordered  for  the  reason  that  the 
prosecuting  officer  in  his  zeal  and  enthusiasm  in  the  prosecu- 
tion was  permitted  to  make  certain  inflammatory  statements 
in  his  argument  to  the  jury.  These  statements,  in  the  opinion 
of  the  court,  may  have  prejudiced  the  jury'  or  individual  mem- 
bers of  it.  He  may  have  felt  he  was  justified  by  the  conduct 
of  the  defease  or  the  heinousness  of  the  crime  charged,  but 
the  court  did  not  then,  nor  does  it  now,  believe  that  certain 
statements  were  justified.  It  will  also  be  found  that  certain 
statements  of  the  court  in  the  presence  of  the  jury  were  con- 
sidered prejudicial  to  the  constitutional  rights  of  the  defend- 
ant to  a  fair  and  impartial  trial.  It  is  well  known  to  all 
trial  judges  and  lawyers  that  jurors,  or  at  least  many  of  them, 
may  be  influenced  by  the  action  or  language  of  the  court,  and 
for  that  reason  every  ruling  should  be  free  from  any  indica- 
tion of  hostility  toward  the  defendant  or  any  interest  in  the 
result  of  the  verdict  of  the  jury.  We  do  not  wish  to  be  un- 
derstood as  intimating  that  the  learned  trial  judge  before 
whom  this  case  has  twice  been  tried  used  any  language  in  the 
presence  of  the  jury  with  a  view  to  prejudice  either  or  any 
of  them  against  the  defendant.  In  following  his  records  on 
appeal — and  we  have  had  occasion  to  read  many  of  them — 
we  find  him  universally  fair,  but  no  difference  how  innocently 
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a  statement  may  be  made,  it  may  have  its  effect  on  the  minds 
of  some  of  the  jurors,  and  then  evil  results  follow. 

The  same  rule  with  less  severity  applies  to  prosecuting  of- 
ficers. They  should  always  be  guarded  in  their  statements 
in  the  presence  of  or  to  the  jury,  and  base  their  right  of 
conviction  on  legal  and  competent  evidence  rather  than  on 
appeal  to  the  bias  and  prejudice  of  the  jury.  It  is  but  nat- 
ural that  any  well-disposed  citizen  should  have  more  or  less 
prejudice  against  one  charged  with  the  crime  of  rape.  There 
is  nothing  so  offensive  to  morals  and  decency.  No  crime  will 
appeal  to  the  passions  of  the  people  so  severely;  but  what 
the  prosecuting  oflScer  may  think  as  a  citizen,  he  may  not  be 
permitted  to  say  as  an  officer  in  the  discharge  of  his  official 
duty.  We  have  felt  called  upon  to  discuss  this  question 
again  in  this  appeal  for  the  reason  that  errors  are  assigned 
in  the  record  before  us  based  upon  the  actions  and  language 
of  the  court  as  well  as  the  prosecuting  officer  in  the  conduct 
of  the  trial. 

It  will  be  observed  that  there  is  no  intimation  in  the  for- 
mer opinion  that  would  indicate  that  the  court  believed  the 
evidence  was  insufficient  to  support  the  verdict.  From  the 
record  we  were  not  entirely  satisfied  that  the  defendant  had 
had  the  fair  and  impartial*  trial  guaranteed  to  him  by  the 
constitution  for  the  reasons  indicated  in  the  opinion  which 
were  fully  set  out.  This  brings  us  to  a  consideration  of  the 
record  now  before  us. 

The  first  fifteen  assignments  of  error  are  based  upon  the 
insufficiency  of  the  evidence  to  support  the  verdict.  This 
question  has  been  submitted  to  two  juries  of  Nez  Perce 
county,  both  of  which  took  a  different  view  of  the  evidence. 
Whilst  their  verdicts  may  not  necessarily  be  binding  and  con- 
clusive upon  this  court,  yet  they  are  entitled  to  g»eat  weight 
in  our  consideration  of  this  question.  The  trial  court  refused 
to  set  aside  either  verdict,  evidently  believing  the  juries  were 
justified  in  their  conclusions.  Both  the  trial  court  and  the 
jurors  have  many  opportunities  to  determine  this  question 
which  are  not  offered  to  this  court,  hence  the  rule  that  ap- 
{>ellate  courts  will  hesitate  and  reluctantly  reverse  a  case  on 
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this  ground.  With  the  constitutional  rights  of  the  defendant 
in  view  and  the  obligation  this  court  owos  to  the  people  to 
aid  the  trial  courts  in  enforcing  the  law,  we  have  carefully 
examined  the  record,  and  do  not  think  a  new  trial  should  be 
granted  on  this  ground. 

A  number  of  errors  are  assigned  relative  to  statements  made 
by  the  prosecuting  officer  during  the  course  of  his  argument 
to  the  jury.  An  examination  of  them  discloses  that  he  was 
trying  to  convince  the  jury  that  the  statements  of  the  alleged 
offense  as  testified  to  by  the  prosecutrix  were  true  and  that 
her  evidence  was  entitled  to  full  faith  and  credit.  The  objec- 
tion of  defendant's  counsel  goes  to  the  use  of  the  language 
used  by  her  while  testifying  as  used  by  the  prosecuting  of- 
ficer in  his  argument  to  the  jury.  This  he  certainly  had  the 
right  to  do.  It  was  merely  a  discussion  of  the  evidence,  and 
his  belief  that  the  facts  as  related  by  her  were  true.  It  is 
evident  to  us  that  the  prosecuting  officer  was  careful  to  keep 
himself  within  the  rule  laid  down  in  our  opinion  on  the  for- 
ni'^r  appeal  in  this  case. 

It  is  urged  by  counsel  for  appellant  that  the  judgment  in 
this  case  is  excessive.  The  question  for  this  court  to  deter- 
mine is  whether  this  judgment  should  be  sustained  or  reversed 
upon  the  record.  It  is  true  that  our  statute  empowers  this 
court  to  affirm,  modify  or  reverse  a  case  on  appeal  (Rev. 
Stats.,  sec.  8072)  ;  this  court  would  hesitate  before  modify- 
ing a  judgment  in  a  case  of  this  character.  If  he  thinks  the 
judgment  is  excessive,  the  law  provides  a  remedy  for  him  in 
another  forum  of  the  state  department. 

A  number  of  errors  are  assigned  based  upon  the  admis- 
sion and  rejection  of  evidence.  We  have  examined  them  and 
do  not  think  the  judgment  should  be  reversed  on  this  or  any 
other  groufid  urged  by  appellant.     The  judgment  is  affirmed. 

Ailshie,  J,,  and  Sullivan,  J.,  concur. 
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(June  1,  1905.) 

WALKER  V.  BACON. 

[81  Pac.  155.] 

Two-mile  Limit  Law — Sections  1210  and  1211,  Eevised  Statutes. 

1.  A  judgment  duly  and  regularly  rendered  and  entered  under 
the  provisions  of  sections  1210  and  1211  of  the  Bevlsed  Statutes 
of  1887,  known  as  the  two-mile  umit  law,  affirmed  under  previous 
decisions  of  this  court. 

(Stockslager,  C.  J.,  dissenting.) 

APPEAL  from  the  District  Court  of  Elmore  County. 
Honorable  Lyttleton  Price,  Judge. 

Action  to  recover  damages  under  what  is  known  as  the  two- 
mile  limit  law.    Judgment  for  plaintiff.     Affirmed. 

Wyman  &  Wyman,  for  Appellant. 

The  policy  of  the  United  States  as  to  their  public  lands  not 
only  permits,  but  encourages,  their  use  for  the  purpose  of 
pasturing  all  kinds  of  livestock.  This  is  the  result  of  no  re- 
cent legislation  or  declaration,  but  has  been  the  settled  policy 
of  all  departments  of  the  government  from  our  earliest  his- 
tory. {Buford  V.  Hoiitz,  133  U.  S.  320,  10  Sup.  Ct.  Rep. 
305,  33  L.  ed.  618 ;  Kelley  v.  Rhoades,  188  U.  S.  1,  23  Sup. 
Ct.  Rep.  259,  47  L.  ed.  359.)  The  same  policy  as  to  fence 
laws  shown  in  Buford  v.  Houtz  to  prevail  in  Utah  prevails 
here  also.  (Idaho  Rev.  Stats.,  sees.  1300,  1311;  Johnson  v. 
Oregon  Short  Line  R.  R.  Co.,  7  Idaho,  355,  63  Pac.  112,  53 
L.  R.  A.  744 ;  Northern  Pac.  Ry.  Co.  v.  Cunningham,  89  Fed. 
594.)  The  police  control  must  be  general  in  its  application 
and  embrace  in  its  operation  all  persons  or  classes  of  persons 
who  are  under  substantially  similar  circumstances.  It  is  not 
denied  that  classifications  are  permitted,  but  these  must  not 
be  made  arbitrarily,  and  between  the  classes  thus  made  there 
must  be  some  real  and  substantial  difference  in  principle. 
{Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  Rep.  357,  28 
L.  ed.  923 ;  Yick  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  Rep. 
1064,  30  L.  ed.  220;  Hayes  v.  Missouri,  120  U.  S.  68,  7  Sup. 
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Ct  Rep.  350,  30  L.  ed.  578.)  The  following  cases  show  class- 
ifications which  have  been  held  to  be  permissible:  Missouri 
Pac,  R.  Co.  V.  Mackatj,  127  U.  S.  205,  8  Sup.  Ct.  Rep.  1161, 
3"  L.  ed.  107 ;  Minneapolis  etc,  R.  Co,  v.  Beckwith,  129  U.  S. 
26,  9  Sup.  Ct.  Rep.  207,  32  L.  ed.  585 ;  Minneapolis  etc.  R.  Co. 
V.  Herrick,  127  U.  S.  210,  8  Sup.  Ct.  Rep.  1176,  32  L.  ed. 
109;  Magoun  v.  Illinois  Trust  etc.  Bank,  170  U.  S.  283,  18 
Sup.  Ct.  Rep.  594,  42  L.  ed.  1037;  W.  TT.  Cargill  Co.  v. 
Minnesota  etc.,  180  U.  S.  452,  12  Sup.  Ct.  Rep.  423,  45  L. 
ed.  619 ;  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S. 
89,  21  Sup.  Ct.  Rep.  43,  45  L.  ed.  102;  Bells  Gap  R.  R.  v. 
Commonwealth,  134  U.  S.  232,  10  Sup.  Ct.  Rep.  533,  33  L. 
ed.  892.  In  the  following  cases  classifications  have  been  held 
to  be  in  violation  of  the  fourteenth  amendment  and  therefore 
void:  Gulf  Co.  etc.  R.  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup.  Ct. 
Rep.  255,  41  L.  ed.  666;  Cotting  v.  Kansas  City  8.  Y.  Co., 
183  U.  S.  79,  22  Sup.  Ct.  Rep.  30,  46  L.  ed.  92;  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct.  Rep.  431, 
46  L.  ed.  679.  Not  only  does  the  act  in  question  deny  to 
the  defendant  here  the  equal  protection  of  the  laws,  but  by 
it  and  by  the  judgment  rendered  in  this  case  he  is  deprived 
of  his  property  without  due  process  of  law.  It  is  conceded 
that  the  defendant  has  no  property  interest  in  the  grass  grow- 
ing upon  the  public  domain  which  the  federal  government 
might  not  have  terminated  at  any  time;  but  so  far  as  plain- 
tiffs are  concerned,  it  must  also  be  conceded  that  the  defend- 
ant had  a  right  in  common  with  them  to  reduce  this  herbage 
to  possession.  And  while  the  defendant  had  no  vested  right 
in  those  grasses,  it  is  equally  true  that  the  plaintiffs  had  none, 
and  to  take  defendant's  money  in  value  equal  to  that  of  such 
grasses  as  plaintiffs  would  have  appropriated  and  give  this 
money  to  them  in  the  form  of  damages,  is  certainly  the  taking 
of  defendant's  property  (i.  e.,  his  money)  without  due  pro- 
cess of  law.  The  force  of  this  argument  cannot  be  avoided 
by  saying  that  the  statute  is  penal  in  its  nature  or  quasi 
criminal,  as  statutes  penal  in  nature  come  within  the  pro- 
visions of  the  fourteenth  amendment.     {ConnoUy  v.  Union 
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Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct.  Rep,  431,  46  L. 
ed.  679.) 

W.  C.  Howie,  for  Respondents. 

As  will  be  clearly  seen,  this  is  an  action  under  the  **  two- 
mile  limit  law,''  and  the  only  question  in  the  case  is  the  con- 
stitutionality  of  that  law;  this  court  having  repeatedly  held 
that  law  constitutional,  and  having  held  that  question  to  be 
now  stare  decisis.  {Sifers  v.  Johiison,  7  Idaho,  798,  97  Am. 
St.  Rep.  271,  65  Pac.  709,  54  L.  R.  A.  785 ;  Sweet  v.  Ballentyne, 
8  Idaho,  431,  69  Pac.  99^;  WaUing  v.  Bown,  9  Idaho,  740, 
76  Pac,  318.) 

SULLIVAN,  J. — This  is  an  action  brought  to  recover  dam- 
ages for  herding  and  grazing  sheep  within  two  miles  of  the 
dwelling  of  the  plaintiff  under  the  provisions  of  sections  1210 
and  1211  of  the  Revised  Statutes.  To  the  complaint  the  de- 
fwidant  interposed  an  answer  not  denying  any  of  the  allega- 
tions of  the  complaint,  but  set  up  as  a  defense  the  unconstitu- 
tionality of  the  provisions  of  said  sections.  Counsel  for  the 
respondent  thereupon  moved  for  judgment  on  the  pleadings, 
which  motion  was  granted  by  the  court  and  judgment  was  en- 
tered against  the  appellant  for  the  sum  of  $100  and  costs  of 
suit,  from  which  judgment  this  appeal  is  taken. 

This  appeal  involves  the  constitutionality  of  the  provisions 
of  said  sections  of  our  Revised  Statutes,  and  on  the  decisions 
of  this  court  in  the  cases  of  Sifers  v.  Johnson,  7  Idaho,  798, 
97  Am.  St.  Rep.  271,  65  Pac.  709,  54  L.  R,  A.  785,  Sweet  v. 
Ballentyne,  8  Idaho,  431,  69  Pac.  995;  WaUing  v.  Bown,  9 
Idaho,  184,  72  Pac.  960,  Phipps  v.  Oover,  9  Idaho,  415,  75 
Pac.  64,  WaUing  v.  Bourn,  9  Idaho,  740,  76  Pac.  318,  and 
Spencer  v.  Morgan,  10  Idaho,  542,  79  Pac.  459.  The  judg- 
ment of  the  court  must  be  afSrmed,  and  it  is  so  ordered.  Tne 
costs  of  this  appeal  are  awarded  to  the  respondents. 

Ailshie,  J.,  concurs. 

Stockslager,  0.  J.,  dissenta 
Idftho,  Vol.  11—0 
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ON  PETITION  FOB  REHEARING. 
(June  20,  1905.) 

AILSHIE,  J. — The  petition  for  a  rehearing  in  this  case 
does  not  present  any  matter  not  heretofore  considered  by  the 
court.  The  position  of  this  court  on  the  questions  presented 
is  well  defined  by  the  numerous  opinions  in  the  variops  cases 
heretofore  cited  in  this  case.    The  petition  is  denied. 

Sullivan,  J.,  concurs. 

Stockslager,  0.  J.,  dissents.         % 


(June  6,  1905.) 
SHOSHONE  COUNTY  v.  THOMPSON. 

[81  Pac.  73.] 

OnonTAL  Pbocekdinos  foe  Writ  op  Mandate — ^Division  of  Oountt — 
Annbxation  of  Paet  of  One  County  to  Another  County — ^Ac- 
countants— Apportionment  of  Indebtedness — Assess ment-rou. 
— Basis  of  Valuation — ^Date  from  Which  to  Compute  Indebt- 
edness— County  Property — Money  of — Tax  Sale  Certificates — 
Tax  Deeds — Delinquent  Taxes — Moneys  in  Treasury — Collec- 
tion of  Delinquent  Taxes — Ownership  of  Money— School 
Moneys — ^Liability  for  Indebtedness  to  be  Paid  by  Whom. 

1.  By  the  provisions  of  an  act  anneTing  a  portion  of  Shoahone 
eonntj  to  Nez  Perce  county,  approved  March  10,  1903  (Sees.  Laws 
1903,  p.  204),  the  assessment-roll  of  Shoshone  oountj  for  the  year 
1903  is  made  the  basis  of  the  valuation  of  the  property  assessed 
therein,  and  it  was  not  the  intention  of  the  legislature  that  the 
accountants  should  deduct  therefrom  the  valuation  of  property 
deemed  by  them  to  be  not  taxable.  And  the  accountants  must 
take  into  consideration  the  taxable  property  as  shown  by  said  as- 
sessment-roll and  the  valuation  therein  contained. 

2.  Whether  or  not  the  assessment-roll  contains  illegal  aseeas- 
ments  is  not  a  matter  for  the  consideration  of  such  aoeountants 
in  the  discharge  of  their  duties  under  said  act. 

3.  Said  act  became  a  law  on  May  8,  1903,  sixty  days  after  the 
adjournment  of  the  legislature,  but  did  not  go  into  fall  eifeet  and 
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operation  nntil  NoYomber  19,  1904,  that  being  the  date  when  the 
result  of  the  election  provided  for  therein  was  certified  to  the  gov- 
ernor. 

4.  The  term  "county  property''  aa  used  in  said  act  includes 
property  acquired  by  tax  deeds  and  the  value  of  tax  certificates 
owned  by  the  county,  but  does  not  include  delinquent  taxes;  and 
the  value  of  such  county  property  must  be  ascertained  as  directed 
by  the  provisions  of  said  act. 

5.  Section  5  of  said  act  provides  for  the  apportionment  of  all 
moneys  in  the  county  treasury  of  Shoshone  county  at  the  time  said 
act  took  effect,  and  provides  that  such  money  be  divided  between 
the  counties  in  the  same  ratio  as  county  property  and  county  in- 
debtedness are  divided;  and  is  not  to  be  deducted  from  the  total 
indebtedness  of  said  county  before  the  apportionment  of  such  in- 
debtedness. 

6.  Under  the  provisions  of  said  act,  the  tax  sale  certificates  and 
tax  deeds  and  property  acquired  thereunder,  as  well  as  delinquent 
taxes,  belong  to  Shoshone  county. 

7.  Moneys  collected  for  county  and  state  purposes  from  tax- 
payers in  the  annexed  district  since  November  19,  1904,  belong  to 
Shoshone  county. 

8.  The  general  school  moneys  in  the  county  treasury  not  dis- 
tributed prior  to  the  going  into  operation  of  said  act,  and  which 
would  have  belonged  to  the  school  districts  in  the  territory  an- 
nexed, had  there  been  no  annexation,  belong  to  Shoshone  county, 
and  must  be  prorated  as  other  money  is  prorated  under  the  pro- 
visions of  said  act.  But  any  school  moneys  in  the  hands  of  the 
treasurer  that  have  been  raised  by  a  special  tax  in  any  of  the  an- 
nexed districts  belong  to  the  district  raising  it. 

9.  ^lez  Perce  county,  with  the  annexed  portion  of  Shoshone 
eounty.  is  liable  for  its  pro  rata  share  of  the  indebtedness  of 
Shoshone  county,  and  its  proper  officers  must  issue  county  war- 
rants therefor  to  Shoshone  county. 

(Syllabus  by  the  court.) 

ORIGINAL  proceedings  in  this  court  for  a  writ  of  mandate 
to  compel  the  defendant  to  make  the  certificate  required  by 
the  provisions  of  an  act  of  the  legislature  approved  March  8, 
1903.     Writ  granted. 

James  B.  Gyde,  for  Plaintiff. 

Plaintiff  contends  that  it  is  the  duly  of  the  accountants  to 
certify  what  they  find.  (Idaho  Laws  1903,  p.  204,  sees.  4,  5.) 
If  they  cannot  agree  upon  all  matters,  each  should  certify  to 
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what  he  fiods.  If  the  accountants  shotdd  be  compelled  to 
agree  upon  all  points  before  making  certificates,  an  obstinate 
accountant  could  postpone  the  settlement  between  the  coun- 
ties indefinitely.  The  accountants  act  clerically  and  not  ju- 
dicially. (Blaine  Co.  v.  Smith,  5  Idaho,  255,  48  Pac.  286; 
Blaine  Co.  v.  Lincoln  Co.,  6  Idaho,  57,  52  Pac.  165 ;  Custer  Co. 
V.  Yellowstone  Co.,  6  Mont.  39,  9  Pac.  586,  at  bottom  of  page 
591.)  It  is  the  contention  of  plaintiff  that  it  is  the  duty  of  the 
accountants  to  certify  to  the  boards  of  commissioners  of  the 
two  counties  the  amount  of  indebtedness  and  moneys  in  the 
treasury  of  Shoshone  county  on  the  day  the  act  dividing  said 
county  took  effect,  the  taxable  property  of  Shoshone  county 
for  the  year  1903,  the  ratable  portion  of  such  indebtedness 
which  should  be  borne  by  each  county,  as  shown  by  the  official 
records  of  Shoshone  county,  and  that  it  is  not  within  their 
province  or  power  to  go  outside  of  those  records  in  ascer- 
taining what  was  and  what  was  not  taxable  property  in  the 
year  1903,  in  Shoshone  county,  or  in  determining  any  other 
question.  The  records  of  Shoshone  county  are  conclusive  as 
to  all  matters  and  things  found  therein,  and  the  accountants 
cannot  go  outside  of  such  records  to  determine  any  question, 
evidence  of  which  is  found  in  such  records.  (Idaho  Laws 
1903,  p.  204,  sees.  4,  5 ;  Zn  re  Fremont  Co.,  8  Wyo.  1,  54  Pac. 
1073,  at  p.  1081.)  Mandamus  will  lie  to  compel  them  to  act 
(Idaho  Rev.  Stats.,  sec.  4977;  Blaine  Co.  v.  Smith,  supra; 
Elmore  Co.  v.  Alturas  Co.,  4  Idaho,  145,  95  Am.  St.  Rep. 
53,  37  Pac.  349.)  And  the  mandate  will  not  be  that  he  cer- 
tify to  a  particular  state  of  facts  whether  he  so  finds  them 
or  not ;  it  will  be  that  he  act,  but  not  act  in  a  particular  way. 
(Pyke  V.  Steunenherg,  5  Idaho,  614,  51  Pac.  614;  Kroutenger 
V.  Board  of  Examiners,  8  Idaho,  463,  69  Pac.  279 ;  Riverside 
Co.  V.  San  Bernardino  Co.,  134  Cal.  517,  66  Pac.  788 ;  Merrill 
on  Mandamus,  sec.  32 ;  Ex  parte  Brown,  116  U.  S.  401,  6  Sup. 
Ct.  Rep.  387,  29  L.  ed.  676;  Ex  parte  Morgan,  114  U.  S.  174, 
5  Sup.  Ct.  Rep.  825,  29  L.  ed.  135;  Ex  parte  Flippin,  94  U.  S- 
348,  24  L.  ed.  194;  Ex  parte  Railway  Co.,  101  U.  S.  711,  25  L. 
ed.  872.)  The  legislature,  subject  to  constitutional  limita- 
tions or.ly,  has  the  right,  upon  the  division  of  a  county,  either 
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by  creating  a  new  county  or  annexing  a  part  of  the  old  to  an- 
other county,  to  apportion  the  property  and  indebtedness  cf 
the  old  county  as  it  may  choose,  and  the  courts  will  not  ques- 
tion its  validity,  however  great  the  injustice  may  be.  The 
sole  relief  is  in  the  legislature  and  not  in  the  courts.  (Cooley 
on  Taxation,  3d  ed.,  413-415,  and  cases  cited;  In  re  Fremont 
Co,,  8  Wyo.  1,  54  Pac.  1073 ;  7  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  914,  and  cases  cited;  City  Council  v.  Board  of  CommiS' 
sioners^  33  Colo.  1,  77  Pac.  858 ;  Lowe  v.  Hardy,  7  Utah,  368, 
26  Pac.  982 ;  Board  of  Commissioners  v.  Commissioners,  7  Colo. 
41,  28  Pac.  476 ;  People  v.  Alameda  Co,,  26  Cal.  642 ;  Board 
of  Education  v.  State,  64  Kan.  6,  67  Pac.  559 ;  Dillon  on  Mu- 
nicipal Corporations,  4th  ed,,  sees.  185-187.)  If  a  county  is 
divided  or  a  part  thereof  annexed  to  another  county,  unless 
otherwise  provided  by  the  legislature  or  the  constitution,  the 
old  county  retains  all  property  and  is  liable  for  all  debts. 
(Dillon  on  Municipal  Corporations,  4th  ed.,  sees.  188,  189.) 
Lands  entered  with  military  bounty  land  warrants  are  subject 
to  taxation  as  soon  as  entered.  {Goddard  v.  Storck,  57  Kan. 
714,  48  Pac.  15.)  Should  the  accountants  take  May  8,  1903, 
or  November  19, 1904,  as  the  date  for  computing  the  indebted- 
ness, etc.,  of  Shoshone  county  1  The  answer  to  this  question 
is  found  in  the  correct  definition  of  the  phrase  **at  the  date 
this  act  takes  effect."  The  plaintiff  will  gladly  concede  the 
point  to  defendant  that  the  act  took  effect  May  8, 1903,  instead 
of  November  19,  1904.  Plaintiff  cites  the  court  to  the  follow- 
ing to  assist  it  in  arriving  at  a  correct  meaning  of  this  phrase : 
See.  4  of  act  in  question;  Idaho  Const.,  art.  3,  sec.  22;  Los 
Angeles  Co.  v.  Orange  Co.,  97  Cal.  329,  32  Pac.  316.  Should 
the  accountents  deduct  from  the  indebtedness  of  Shoshone 
county  the  value  of  the  tax  sale  certificates,  tax  deeds  and  de- 
linquent taxes  belonging  to  Shoshone  county,  before  appor- 
tioning the  indebtedness  between  the  two  counties?  Plaintiff 
insists  that  inasmuch  as  the  act  has  not  provided  for  the  de- 
duction of  the  value  of  the  tax  sale  certificates,  tax  deeds  and 
delinquent  taxes  due  Shoshone  county,  no  deductions  shall  be 
made.  {County  Commissioners  of  Cheyenne  Co.  v.  County 
Com.  Bent  Co.  (and  two  other  cases  consolidated  with  it),  15 
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Colo.  320,  25  Pac.  508;  Wash.  Co.  v.  Weld  Co.,  12  Colo.  152,  20 
Pac.  273;  7  Am.  &  Eng.  Ency.  of  Law,  916,  and  cases  cited; 
Cooley  on  Taxation,  3d  ed.,  pp.  413-415,  and  cases  cited.)  Do 
the  tax  sale  certificates,  tax  deeds  and  delinquent  taxes  affect- 
ing property  in  the  annexed  district  belong  to  Shoshone  or  Nez 
Perce  county,  and  who  should  collect  such  delinquent  taxes! 
Shoshone  county  and  the  officers  thereof  should  collect  all 
delinquent  taxes.  (In  re  Fremont  Co.,  8  Wyo.  1,  54  Pac.  973, 
at  p.  1085  et  seq. ;  7  Am.  &  Eng.  Ency.  of  Law,  913,  and  cases 
cited;  Cooley  on  Taxation,  3d  ed.,  414,  415,  and  cases  cited; 
Commrs.  of  Laramie  Co.  v.  Commrs.  of  Albany  Co.,  92  U.  S. 
307,  23  L.  ed.  552;  Dillon  on  Municipal  Corporations,  4th 
ed.,  sec.  188 ;  Mount  Pleasant  v.  Beckmth,  100  U.  S.  514,  25 
L.  ed.  699.)  Do  the  moneys  collected  for  county  and  state 
purposes  from  taxpayers  in  the  annexed  district  since  No- 
vember 19,  1904,  belong  to  Shoshone  county  or  Nez  Perce 
county!  They  belong  to  Shoshone,  since  the  act  providing 
for  the  division  of  the  county  is  silent  upon  the  question. 
(Colusa  Co.  V.  Glenn  Co.,  117  Cal.  434,  49  Pac.  457.)  The 
lien  of  the  taxes  for  1904  had  already  attached  on  November 
19th  of  that  year.  (Idaho  Laws  1901,  p.  290,  sec.  181;  Kings 
Co.  V.  Johnson,  104  Cal.  201,  37  Pac.  870.)  Do  the  school 
moneys  not  distributed  prior  to  the  taking  effect  of  said  act, 
and  which  would  have  belonged  to  school  districts  in  the  ter- 
ritory annexed  had  there  been  no  annexation,  belong  to  Sho- 
shone county  or  Nez  Perce  county!  (Cooke  v.  School  Dist., 
12  Colo.  453,  21  Pac.  496,  719.)  As  to  the  power  of  the  legis- 
lature to  provide  for  the  annexation  of  a  portion  of  one 
county  to  another  and  imposing  a  burden  of  debt  carried 
by  the  annexed  portion  upon  the  county  to  whieh  it  is  an- 
nexed, see  Lowe  v.  Hardy,  7  Utah,  368,- 26  Pac.  982;  Mount 
Pleasant  v.  Beckwith,  100  U.  S.  514,  25  L.  ed.  699 ;  In  re  House 
Billy  12  Colo.  466,  21  Pac.  478 ;  Perry  Co.  v.  Conway  Co.,  52 
Ark.  430,  12  S.  W.  877,  6  L.  R.  A.  665;  DiUon  on  Municipal 
Corporations,  4th  ed.,  sec.  63,  also  sec.  189;  New  Orleans  v. 
Clark,  95  U.  S.  644,  24  L.  ed.  521— particularly  at  bottom  of 
page  653  and  on  page  654. 
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B.  S.  Crow,  for  Defendant 

An  assessment  made  upon  property  which  is  untaxable  is 
void,  as  an  elementary  principle  of  taxation,  and  the  sale  of 
land  made  in  payment  of  taxes  based  upon  such  an  assessment 
is  a  void  sale,  and  passes  no  vestige  of  title.  (State  v.  Steven- 
son, 6  Idaho,  367,  55  Pac.  886;  People  v.  Owyhee  Min. 
Co.,  1  Idaho,  409 ;  Quivey  v.  Lawrence,  1  Idaho,  313 ;  Commrs, 
of  Custer  Co.  v,  Commrs.  of  Yellowstone  Co.,  6  Mont.  36,  9 
Pac.  586.)  The  authority  on  the  general  question  as  to 
whether  or  not  lands  selected  where  the  title  for  the  land  in 
lieu  of  which  it  is  taken  is  not  yet  passed  upon  and  approved 
by  the  commissioner  of  the  general  land  oflBce  is  very  plain 
and  definite.  (Cosmos  Expl.  Co.  v.  Gray  Eagle  Oil  Co.,  190 
U.  S.  301,  23  Sup.  a.  Rep.  692,  24  Sup.  Ct.  Rep.  860,  47  L. 
ed.  1064;  C.  Clarke,  32  L.  D.  233;  Heirs  of  Geo.  Liebes,  33 
L.  D.  458;  Wm.  E.  Moses,  33  L.  D.  333;  Wisconsin  Cent.  B. 
Co.  V.  Price  Co.,  133  U.  S.  496,  10  Sup.  Ct.  Rep.  341,  33  L. 
ed.  687.)  The  equitable  title  to  land  in  a  forest  reservation 
which  has  been  tendered  to  the  government  in  exchange  for 
other  land  remains  in  the  applicant  until  such  time  as  his  ap- 
lication  is  accepted  by  the  commissioner  of  the  general  land 
office.  (C.  W.  Clarke,  32  L.  D.  233;  Cosmos  OU  Co.  v.  Gray 
Eagle  OU  Co.,  190  XJ.  S.  301,  23  Sup.  Ct.  Rep.  692,  24  Sup. 
Ct.  Rep.  860,  47  L.  ed,  1064.)  In  determining  the  indebted- 
ness of  the  county  within  the  meaning  of  the  statutory  pro- 
vision limiting  the  same,  there  should  be  deducted  the  cash 
assets  of  the  county,  the  amount  of  the  taxes  assessed  on  the 
county  tax-roll  for  the  current  year,  the  amount  of  taxes  now 
on  the  rolls  for  prior  years.  (State  v.  Hopkins  (1896),  14 
Wash.  59,  44  Pac.  134,  550;  MuUen  v.  Sackett,  14  Wash. 
100,  44  Pac.  136,  citing  Franch  v.  City  of  Burlington,  42 
Iowa,  614;  Kelly  v.  Pierce  Co.,  15  Wash.  697,  46  Pac.  253.) 
In  determining  the  indebtedness  ,of  the  county  within  the 
meaning  of  the  constitutional  provision  limiting  the  same,  the 
amount  should  be  reduced  by  deducting  the  assets  on  hand. 
(Field  V.  Stroub,  103  Ky.  114,  44  S.  W.  63;  Bodgers  v.  Le- 
inieur,  57  Minn.  434,  59  N.  W.  488.)  Shall  the  whole  ol 
Nez  Perce  county  or  only  the  portion  stricken  oflE  from  Sho- 
Rhpne  county  and  annexed  to  Nez  Perce  oounjy  be^liable  foi 
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the  indebtedness?  (Am.  &  Eng.  Ency.  of  Law,  pp.  25-40; 
Idaho  Const,  art.  18,  sec.  3.)  Under  constitutional  provisions 
of  this  nature,  or  legislative  acts  declaring  the  same  principle, 
it  is  almost  invariably  held  that  the  debt  of  the  old  county  is 
a  lien  on  the  detached  portion.  (Marion  Co,  v.  Harvey  Co., 
26  Kan.  181;  Commrs.  of  Granville  Co.  v.  Commrs.  of  Vance 
Co.,  107  N.  C.  291,  12  S.  E.  39;  State  v.  Hordey,  41  Kan.  630, 
21  Pac.  601 ;  Blount  Co.  v.  Loudon  Co.,  8  Baxt.  74,  8  Heisk. 
854;  Watson  v.  Pamlico  Co.  Commrs.,  82  N.  C.  17,  citing 
Commrs.  of  Carrituck  Co.  v.  Commrs.  of  Dare  Co.,  79  N.  C. 
565.) 

SULLIVAN,  J. — This  is  an  original  application  to  this 
court  for  a  writ  of  mandate  to  Leslie  Thompson,  the  account- 
ant of  Nez  Perce  county,  appointed  pursuant  to  the  provisions 
of  section  4  of  an  act  of  the  legislature  approved  March  10, 
1903  (Sess.  Laws  1903,  p.  204),  entitled,  ''An  act  to  annex  a 
portion  of  the  county  of  Shoshone  to  the  county  of  Nez  Perce 
and  to  submit  the  question  of  the  proposed  annexation  to  a 
vote  of  the  electors  within  the  territory  to  be  annexed,  and 
apportion  the  debt  of  Shoshone  county  between  the  counties 
of  Shoshone  and  Nez  Perce,  and  to  define  the  boundary  of  the 
county  of  Shoshone,  and  to  define  the  boundary  of  the  county 
of  Nez  Perce,  and  to  define  the  boundary  of  the  county  of 
Latah,  and  to  define  the  boundary  of  the  county  of  Idaho; 
and  make  the  same  a  part  of  the  second  judicial  district." 

This  proceeding  arises  from  a  disagreement  of  the  account- 
ants appointed  under  the  provisions  of  section  4  of  said  act, 
which  is  as  follows :  **  At  the  first  regular  meeting  of  the  board 
of  commissioners  next  following  the  annexation  of  the  terri- 
tory hereinbefore  in  this  act  described  to  the  county  of  Nez 
Perce  the  said  county  commissioners  shall  eaxsh  appoint  a  com- 
petent accountant  who  shall,  within  ten  days  after  the  ap- 
pointment, meet  at  the  county  seat  of  Shoshone  county  and 
take  the  usual  oath  of  ofiSce  and  proceed  then  and  there  to 
ascertain  from  the  books  and  records  in  the  auditor's  and  re- 
corder's offices  the  whole  amount  of  the  indebtedness  of  the 
said  Shoshone  county  at  the  date  that  this  act  takes  effect. 
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and  to  apportion  said  indebtedness  pro  rata  between  the  coun- 
ties of  Shoshone  and  Nez  Perce,  according  to  the  taxable 
property  that  the  territory  annexed  bears  to  the  whole  as 
now  organized  under  the  provisions  of  this  act  should  the 
same  take  effect;  basis  and  valuation  of  property  to  be  taken 
and  computed  from  the  assessment-roll  and  books  of  the 
present  Shoshone  county  made  for  the  year  next  preceding 
the  date  of  such  election.  Said  commissioners  shall  appor- 
tion the  value  of  the  said  county  property  of  Shoshone  county 
upon  the  same  basis  as  is  provided  for  the  apportionment 
of  the  indebtedness  of  Shoshone  county,  and  said  account- 
ant shall,  in  adjusting  said  indebtedness  of  the  said  county 
property,  allow  Shoshone  county  to  retain  all  county  prop- 
erty, such  as  courthouses,  furniture  and  fixtures,  but  the 
said  Nez  Perce  must  give  Shoshone  county  credit  in  the  ad- 
justment of  the  accountants  for  the  annexed  territory's  ap- 
portionment of  the  value  of  the  said  courthouses  and  other 
county  property.  Said  credit  to  apply  in  the  adjustment  of 
Nez  Perce  county's  portion  of  the  indebtedness  to  Shoshone 
county.  Said  accountants  shall  make  certificates  of  the  ad- 
justment they  make  showing  a  fully  itemized  statement  of  the 
debits  and  credits,  and  file  one  each  with  the  chairman  of 
the  board  of  commissioners  of  each  of  the  counties  of  Sho- 
shone and  Nez  Perce,  and  whatever  amount  is  shown  by  such 
certificates  to  be  due  from  either  one  of  the  counties  to  the 
other,  the  board  of  commissioners  of  the  proper  county  shall 
cause  warrants  to  be  drawn  by  the  auditor  of  their  county  in 
favor  of  the  other  of  the  amount  due,  at  their  first  regular 
session  after  the  filing  of  the  accountants'  certificate,  as 
aforesaid ;  provided,  that  in  fixing  values  on  Shoshone  county 
property  no  value  shall  be  placed  upon  the  roads  and  bridges 
within  said  county;  provided  further,  that  if  said  account- 
ants cannot  agree  as  to  the  value  of  the  county  property, 
as  herein  stated,  the  governor  of  the  state  of  Idaho  shall  ap- 
point one  disinterested  person,  who  must  be  a  resident  of 
some  other  county,  who  shall  fix  and  determine  the  value  of 
said  property,  and  make  out  and  file  certificates  accordingly, 
with  the  chairman  of  the  boards  of  county  conunissioners  of 


Digitized  by 


Google 


138  Shoshone  County  v.  Thompson.       [11  Idaho, 

Opinion  of  the  Court — Sullivan,  J. 

Shoshone  and  Nez  Perce  counties."  Said  act  provides  that 
the  question  of  attaching  a  portion  of  Shoshone  county  to 
Nez  Perce  county  should  be  submitted  to  the  electors  of  that 
portion  of  Shoshone  county  to  be  cut  off,  at  the  general  elec- 
tion held  in  November,  1904,  which  was  done,  and  on  the  nine- 
teenth day  of  November,  1904,  the  votes  on  that  question 
were  canvassed  and  said  question  declared  to  have  been  car- 
ried. Thereafter  the  accountants  referred  to  in  said  section 
4  were  duly  appointed  and  met  at  the  county  seat  of  Sho- 
shone county,  and  took  the  required  oath  and  entered  upon 
the  performance  of  the  duties  prescribed  by  the  provisions  of 
said  section. 

It  is  alleged  in  the  petition  that  said  accountants  agreed 
upon  all  matters  and  things  connected  with  said  accounting 
and  that  defendant  refused  to  sign  the  required  certificate. 
The  answer  of  the  defendant  denies  that  the  said  accountants 
came  to  any  agreement,  and  sets  forth  several  reasons  why  the 
accountant  appointed  for  Nez  Perce  county  refused  to  sign  the 
<jertificate  provided  for  in  said  act. 

It  is  unnecessary  for  us  to  go  further  into  the  pleadings 
and  the  issues  made  by  them,  as  counsel  for  the  respective 
counties  substantially  agree  that  the  questions  which  con- 
fronted the  accountants  in  making  their  apportionments  of 
Shoshone  county's  indebtedness,  and  on  which  they  finally 
differed,  fall  under  several  different  heads.  Counsel  for 
plaintiff  discusses  them  under  eight  different  heads  as  fol- 
lows: ^'1.  Should  the  accountants  take  into  consideration  the 
assessed  value  of  lands  of  the  Clearwater  Timber  Company 
as  they  appear  on  the  assessment-rolls  in  determining  the  as- 
sessed valuation  of  Shoshone  county!  2.  Should  the  account- 
ants have  chosen  May  8,  1903  (sixty  days  after  the  close  of 
the  session  of  the  legislature,  which  passed  the  act  in  ques- 
tion), or  November  19,  1904  (the  day  upon  which  the  can- 
vassing board  of  Shoshone  county  declared  the  result  of  the 
election  to  the  governor)  as  the  day  for  computing  the  in- 
debtedness of  said  county  and  the  moneys  in  the  treasury! 
3.  Should  the  accountants  deduct  from  the  indebtedness  of 
Shoshonfe  county,  the  value  of  the  tax  deeds,  tax  sale  certifi- 
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cates  and  delinquent  taxes  owned  by  it  before  apportioning 
said  indebtedness  between  said  counties,  or  should  they  simply 
deduct  the  value  of  the  courthouse,  jail,  fixtures  and  personal 
property  of  like  nature  T  4.  Should  the  moneys  in  the  treas- 
ury of  Shoshone  county,  on  the  date  said  act  took  effect, 
be  deducted  from  said  county's  indebtedness  before  such  in- 
debtedness is  apportioned!  5.  Do  the  tax  sale  certificates, 
tax  deeds  and  delinquent  taxes,  affecting  the  property  in  the 
annexed  district,  belong  to  Shoshone  county  or  to  Nez  Perce 
county  T  6.  Do  the  moneys  collected  by  Shoshone  county 
since  November  19,  1904,  from  taxpayers  in  the  annexed  dis- 
trict for  county  and  state  tax,  belong  to  Shoshone  county  or 
to  Nez  Perce  county!  7.  Do  the  school  moneys  not  distrib- 
uted prior  to  the  date  of  annexation,  which  would  have  been 
apportioned  to  school  districts  in  said  annexed  portion,  had 
the  county  not  been  divided,  belong  to  Shoshone  county  or  to 
Nez  Perce  county!  8.  Is  all  of  Nez  Perce  county  or  only 
the  annexed  district  liable  to  Shoshone  county  for  the  ratable 
portion  of  Shoshone  county's  indebtedness!" 

As  to  the  first  question  submitted,  it  appears  from  the  rec- 
ord before  us  that  certain  lands  had  been  assessed  to  the  Clear- 
water Timber  Company,  the  title  to  which,  it  is  contended, 
was  in  the  United  States  and  therefore  not  subject  to  taxa- 
tion. The  accountant  for  Nez  Perce  county  took  the  posi- 
tion that  the  assessed  valuation  of  said  land  should  not  be 
taken  into  consideration  in  arriving  at  the  value  of  the  tax- 
able property  of  said  Shoshone  county,  while  the  accountant 
for  Shoshone  county  took  the  position  that  the  legislature 
having  fixed  the  assessment-roll  as  the  basis  of  valuation  for 
said  property,  the  accountants  had  no  authority  to  make  any 
changes  therein  but  must  take  the  valuation  as  given  by  such 
assessment-roll.  The  question  then  presented  is  whether  said 
accountants,  under  the  provisions  of  said  act,  had  any  au- 
thority to  deduct  from  said  assessment-roll  the  value  of  any 
property  which  they  supposed  to  have  been  illegally  assessed. 
The  provisions  of  said  section  4  bearing  directly  on  said  point 
are  as  follows:  '*And  to  apportion  said  indebtedness  pro  rata 
between  the  counties  of  Shoshone  and  Nez  Perce  according 
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to  the  taxable  property  that  the  territory  annexed  bears  to 
the  whole  as  now  organized  under  the  provisions  of  said  act 
should  the  same  take  effect;  basis  and  valuation  of  property 
to  be  taken  and  computed  from  the  assessment-roll  and  the 
books  of  the  present  Shoshone  county  made  for  the  year  next 
preceding  such  election."  The  question  arises,  Did  the  legis- 
lature by  those  provisions  intend  to  make  said  assessment-roll 
the  basis  of  valuation  for  such  property,  or  was  it  the  inten- 
tion that  the  accountants  should  go  over  such  assessment-roll 
and  deduct  therefrom  the  valuation  of  all  property  deemed 
by  them  to  be  not  taxable  !  It  is  conceded  that  the  legislature 
had  the  power  to  direct  how  and  in  what  manner  such  in- 
debtedness should  be  apportioned,  but  the  question  here  is 
as  to  what  was  the  intention  of  the  legislature,  as  expressed 
in  the  section  above  quoted.  We  think  it  clear  the  intention 
was  that  said  accountants  must  take  said  assessment-roll  as 
the  basis  of  such  valuation  and  that  they  have  no  authority 
to  add  to  or  take  from  the  valuation  of  the  taxable  property 
as  found  therein.  We  answer  the  first  question,  then,  by 
saying  that  the  accountants  in  arriving  at  the  assessed  valua- 
tion of  Shoshone  county  must  take  into  consideration  the 
taxable  property  as  shown  by  said  assessment-roll  and  the 
valuation  therein  contained. 

If  the  lands  of  the  Clearwater  Timber  Company  have  been 
illegally  assessed,  that  is  not  a  question  to  be  determined  by 
the  said  accountants.  Whether  the  assessment-roll  contains 
illegal  assessments  is  no  matter  of  concern  to  said  account- 
ants in  the  discharge  of  their  duties  under  said  act. 

We  have  examined  the  authorities  cited  by  counsel  for  de- 
fendant on  the  point  under  consideration,  and,  notwithstand- 
ing the  decision  of  the  Board  of  Commissioners  of  Custer 
County  V.  Board  of  Commissiojiers  of  Yellowstone  County,  6 
Mont.  36,  9  Pac.  586,  we  have  arrived  at  the  conclusion  above 
stated. 

It  would  appear  from  the  second  question  submitted  that  the 
accountants  could  not  agree  upon  the  date  from  which  the  in- 
debtedness of  Shoshone  county  must  be  computed — ^whether 
it  be  May  8,  1903  (that  date  being  sixty  days  after  the  close 
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of  the  session  of  the  legislature  which  passed  the  act  in  ques- 
tion), or  November  19,  1904  (the  day  upon  which  the  can- 
vassing board  of  Shoshone  county  certified  the  result  of  the 
election  to  the  governor). 

Said  section  4  provides,  among  other  things,  that  said  com- 
missioners (accountants)  must  ascertain  the  whole  amount  of 
the  indebtedness  of  said  Shoshone  county  ''at  the  date  that 
this  act  takes  effect."  Said  act  does  not  contain  the  emer- 
gency clause,  and  under  the  provisions  of  section  22,  article 
3  of  the  constitution,  it  became  a  law  sixty  days  after  the  ad- 
journment of  the  legislature,  or  on  May  8,  1903.  It  became 
a  law  on  that  date  but  did  not  go  into  full  operation  until 
November  19,  1904,  the  date  when  the  result  of  said  election 
was  certified  to  the  governor.  The  accountants  must  ascer- 
tain the  indebtedness  of  Shoshone  county  on  November  19, 
1904,  as  the  act  went  into  full  effect  and  operation  on  that 
day. 

The  third  question  submitted  is  as  to  the  meaning  of  the 
term  ** county  property*'  as  used  in  said  act.  Said  section 
provides,  iiiter  alia:  ''Said  commissioners  shall  apportion  the 
value  of  said  county  property  of  Shoshone  county  upon  said 
basis  as  is  provided  for  the  apportionment  of  the  indebted- 
ness of  Shoshone  county,  and  said  accountants  shall,  in  ad- 
justing said  indebtedness  of  the  said  county  property,  allow 
Shoshone  county  to  retain  all  county  property,  such  as  court- 
houses, furniture  and  fixtures,  but  the  said  Nez  Perce  (Sho- 
shone) county  must  give  Shoshone  (Nez  Perce)  county  credit 
in  the  adjustment  of  the  accounts  for  the  annexed  terri- 
tory's apportionment  of  the  value  of  said  courthouse  and  other 
county  property."  It  further  provides  *'that  in  fixing  values 
on  Shoshone  county  properly,  no  value  shall  be  placed  on 
the  roads  and  bridges  within  said  county."  The  question 
arose  between  the  accountants  whether  the  tax  sale  certifi- 
cates and  tax  deeds  and  delinquent  taxes  due  Shoshone  county 
was  county  property  within  the  meaning  of  that  term  for 
which  Shoshone  county  must  account.  We  think  that  the 
term  "county  property"  as  used  in  said  act  is  broad  enough 
to  include  property  acquired  by  tax  deeds  and  the  value  ui* 
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tax  certiiScates  owned  by  the  county,  but  would  not  include 
delinquent  taxes  due  Shoshone  county.  The  value  of  such 
county  property  must  be  ascertained  as  directed  by  said  act. 
If  the  county  holds  any  property  that  is  valueless,  of  course 
no  value  should  be  put  upon  it.  And  if  it  holds  a  tax  certi- 
ficate covering  property  that  has  been  destroyed  or  become 
valueless,  it  shoidd  not  be  assessed  as  of  any  value.  The  act 
particularly  provides  that  in  fixing  values  on  Shoshone 
county  property  no  value  shall  be  placed  upon  roads  ancj 
bridges,  thus  indicating  that  all  county  property  except  roads 
and  bridges  must  be  taken  into  consideration.  As  to  the  de- 
linquent taxes,  much  of  which  may  have  become  absolutely 
uncollectible  by  reason  of  the  property  assessed  having  be- 
come valueless  or  having  been  removed  from  the  state,  or 
the  removal  of  the  persons  to  whom  it  was  assessed  from  the 
state,  we  conclude  that  the  term  ** county  property"  as  used 
in  that  act  does  not  include  delinquent  taxes.  Said  act  par- 
ticularly provides  that  in  fixing  values  on  Shoshone  county 
property  no  value  shall  be  placed  upon  roads  and  bridges, 
thus  indicating  that  all  county  property  but  that  especially 
excepted  should  be  taken  into  consideration  and  valued. 

The  fourth  question  submitted  is:  Should  the  moneys  in 
the  treasury  of  Shoshone  county  on  the  date  the  act  took  ef- 
fect be  deducted  from  Shoshone  county's  indebtedness  be- 
fore such  indebtedness  is  apportioned  T 

Section  5  of  said  act  provides  as  follows:  "Said  account- 
ants, provided  for  in  section  4  of  this  act,  shall,  in  accord- 
ance with  their  duties  already  described,  ascertain  and  appor- 
tion all  moneys  in  the  county  treasury  at  the  time  this  act 
takes  effect  as  shown  by  the  books  in  the  auditor's  and  treas- 
urer's offices  of  Shoshone  county  between  the  county  of  Sho- 
shone and  Nez  Perce  in  the  same  ratio  and  upon  the  same 
basis  as  the  indebtedness  and  county  property  is  to  be  appor- 
tioned as  provided  in  section  4  of  this  act."  It  is  clear  under 
the  provisions  of  said  sections  4  and  5  that  the  money  in  the 
treasury  of  Shoshone  county  at  the  time  the  act  became  opera- 
tive is  to  be  divided  between  said  counties  in  the  same  ratio 
as  county  property  and  county  indebtedness  are  divided,  and 
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is  not  to  be  deducted  from  the  total  indebtedness  of  said 
county  before  the  apportionment  of  such  indebtedness.  If 
it  be  first  deducted  from  the  total  indebtedness  and  there- 
after apportioned  and  a  part  paid  over  to  Nez  Perce  county, 
that  county  would  get  a  double  benefit  therefrom.  Our  an- 
swer to  the  fourth  question  is — ^No. 

The  fifth  question  submitted  is:  '*Do  the  tax  sale  certifi- 
cates and  tax  deeds  and  the  delinquent  taxes  affecting  prop- 
erty in  the  annexed  portion  belong  to  Shoshone  county  or 
Nez  Perce  county  and  who  should  collect  such  delinquent 
taxes!"  The  answer  to  the  fourth  question  disposes  of  that 
part  of  the  fifth  question  so  far  as  tax  sale  certificates  and 
tax  deeds  are  concerned.  They  belong  to  Shoshone  county 
and  are  "county  property."  The  delinquent  taxes  belong 
to  Shoshone  county  and  it  has  authority  to  collect  them,  but 
they  are  not  such  county  property  as  must  be  valued  and  ap- 
portioned; whatever  may  be  realized  from  them  belongs  ab- 
solutely to  Shoshone  county.  On  the  collection  of  such  de- 
linquent taxes,  see  I41  re  Fremont  County,  8  Wyo.  1,  54  Pac. 
973;  7  Am.  &  Eng.  Ency.  of  Law,  913,  and  cases  cited; 
Gooley  on  Taxation,  3d  ed.,  414,  415,  and  cases  cited;  Com- 
missioners  of  Laramie  Co,  v.  Commissioners  of  Albany  Co,, 
92  U.  S.  307,  23  L.  ed.  552;  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  188;  M(mnt  Pleasant  v.  Becktvith,  100  U. 
S.  514,  25  L.  ed.  699. 

The  sixth  question  is  as  to  whether  the  moneys  collected 
for  county  and  state  purposes  from  taxpayers  in  the  annexed 
district  since  November  19,  1904,  belong  to  Shoshone  or  Nez 
Perce  county.  They  belong  to  Shoshone  county.  The  act 
providing  for  the  division  of  that  county  provides  for  an  ap- 
portionment of  money  in  the  treasury  when  said  act  goes 
into  effect  and  not  after  that  date.  On  this  question  see  au- 
thorities cited  above,  and  also  Colusa  County  v.  Olenn  Co., 
117  C5al.  434,  49  Pac.  457. 

The  seventh  question  submitted  is:  Do  the  school  moneys 
not  distributed  prior  to  said  act  becoming  operative  and 
which  would  have  belonged  to  school  districts  in  the  terri- 
tory annexed  had  there  been  no  annexation  belong  to  Sho- 
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shone  county  or  Nez  Perce  county  t  The  act  in  question 
makes  no  provision  for  the  transfer  of  such  school  moneys 
to  Nez  Perce  county,  and  we  think  it  clear  that  all  school 
moneys  not  apportioned  at  the  date  said  law  went  into  effect 
belong  to  Shoshone  county  and  must  be  prorated  as  other 
money  in  the  treasury  of  said  county.  (See  Cooke  v.  School 
District,  12  Colo.  453,  21  Pac.  469.)  But  any  school  moneys 
in  the  hands  of  the  treasurer  that  have  been  raised  by  a  spe- 
cial tax  in  any  of  the  annexed  districts  belong  to  the  district 
raising  it. 

The  eighth  and  last  question  prox)ounded  was:  "Is  all  of 
Nez  Perce  county  or  only  the  annexed  portion  thereof  liable 
to  Shoshone  county  for  Nez  Perce's  pro  rata  share  of  Sho- 
shone county's  indebtedness!"  We  do  not  deem  it  neces- 
sary or  proper  at  this  time  to  answer  said  question,  as  that 
is  a  question  that  concerns  particularly  the  annexed  portion 
of  Shoshone  county  and  Nez  Perce  county  and  not  Shoshone 
county.  When  that  question  is  presented  the  people  living 
in  the  annexed  portion  have  the  right  to>  be  heard  as  well  as 
Nez  Perce  county. 

It  is  contended  by  counsel  for  the  defendant  under  the 
provisions  of  said  act,  if  in  the  final  adjustment  of  this  mat- 
ter it  is  ascertained  that  any  balance  is  due  to  Shoshone 
county,  the  board  of  county  conunissioners  of  Nez  Perce 
county  shall  cause  warrants  to  be  drawn  by  the  auditor  of 
their  county  in  favor  of  Shoshone  county  in  payment  of  said 
balance,  and  that  such  warrants  should  be  drawn  upon  a  spe- 
cial fund  to  be  raised  by  taxation  from  the  annexed  portion 
of  Shoshone  county,  while  it  is  contended  by  the  attorney 
for  the  plaintiff  that  such  warrants  must  be  drawn  on  the 
general  fund  of  Nez  Perce  county.  That  part  of  said  section 
referring  to  said  matter  is  as  follows:  ''Said  accountants 
shall  make  certificates  of  the  adjustment  they  make  showing 
a  fully  itemized  statement  of  the  debits  and  credits,  and  file 
one  each  with  the  chairman  of  the  board  of  conmiissioners 
of  each  of  the  counties  of  Shoshone  and  Nez  Perce,  and  what- 
ever amount  is  shown  by  such  certificates  to  be  due  from 
oither  one  of  the  counties  to  the  other,  the  board  ^f  commia^ 
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sioners  of  the  proper  county  shall  cause  warrants  to  be  drawn 
by  the  auditor  of  their  county  in  favor  of  the  other  for  the 
amount  due,  at  the  first  regular  session  after  the  filing  of  the 
accountants'  certificate,  as  aforesaid."  We  think  the  inten- 
tion was  that  such  indebtedness  should  be  settled  by  war- 
rants drawn  by  the  debtor  county  upon  the  general  fund  of 
such  county,  and  so  hold.  We  therefore  hold  that  Nez  Perce 
county  must  issue  its  warrants  to  Shoshone  county  for  its 
pro  rata  share  of  said  indebtedness. 

The  writ  of  mandate  must  issue  to  defendant  requiring  him 
to  proceed  in  accordance  with  the  views  herein  expressed  and 
perform  the  duties  required  to  be  performed  by  him  under 
the  provisions  of  the  act  under  consideration  and  to  make 
his  certificate  as  provided  for  therein.  Each  party  must  pay 
their  own  costs  of  this  proceeding. 

Stockslager,  G.  J.,  and  Ailshie,  J.,  concur. 


(June  7,  1905.) 
MURPHY,  GRANT  &  CO.  v.  ZASPEL. 

[81  Pac.  301.] 

DiscHAsoE  OF  Attachment — Affidavit,  When  Made — Securitt  fob 
Debt — ^Bankeuptcy  Proceedings — Ceeditors  in  Bankruptcy 
Proceedings. 

1.  Where  it  is  shown  that  the  affidavit  for  a  writ  of  attachment 
was  made  twenty-eight  days  before  the  commencement  of  the  suit 
and  issuance  of  the  writ,  where  the  ground  for  the  writ  is 
that  the  debt  has  not  been  secured,  the  writ  should  be  discharged 
on  proper  motion. 

2.  The  ground  for  attachment  must  exist  at  the  time  the  writ 
is  issued,  and  if  the  ground  on  which  the  attachment  is  sought 
is  ''no  security"  for  the  debt,  it  must  be  shown  that  such  debt  is 
not  secured  at  the  time  the  writ  issues,  which  cannot  be  done 
by  an  affidavit  made  long  before  the  suit  was  commenced.  Said 
affidavit  was  not  made  as  near  as  practicable  to  the  date  of  the 
issuance  of  the  writ. 

(Syllabus  by  the  court.) 

Idaho,  VoL  11—10 
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APPEAL  from  the  District  Court  of  Ada  County.  Honor- 
able George  H.  Stewart,  Judge. 

Motion  to  discharge  an  attachment.  Motion  denied.  Be- 
versed. 

Quarles  &  Pritchard,  for  Appellant. 

It  was  intended  and  contemplated  by  our  code  (Rev.  Stats., 
sees.  4302,  4303)  that  the  affidavit  should  be  made  simul- 
taneously with  the  commencement  of  the  action,  or  after  the 
action  is  commenced,  and  at  the  time  of  the  issuance  of  the 
writ.  The  conditions  upon  which  the  writ  issues  must  be 
shown  to  exist  at  that  time.  If  it  will  answer  to  show  that 
they  existed  a  month  before,  or  twenty-eight  days  before,  as 
in  the  case  at  bar,  then  it  will  be  sufficient  that  they  are  shown 
to  exist  a  year,  or  two  years  or  longer  before.  The  legisla- 
ture did  not  so  intend.  If  the  ground  upon  which  the  at- 
tachment is  sought  is  *'no  security"  for  the  debt  sued  on,  as 
is  the  case  here,  it  must  be  shown  that  the  debt  sued  on  is  not 
secured  at  the  time  the  writ  issues,  which  cannot  be  done  by 
an  affidavit  made  twenty-eight  days  before  then.  We  think 
the  rule  is  tersely  and  correctly  stated  in  4  Ency.  of  Law, 
pp.  517,  518;  Sydnor  v.  Chambers,  Dall.  (Tex.)  610;  Adams 
V,  Lockwood,  30  Kan.  373,  2  Pac.  626 ;  Robinson  v.  Burton,  5 
Kan.  293.  Creditors  have  a  lien  on  proceeds  of  property  of 
bankrupt  when  his  estate  is  administered  in  bankruptcy.  {In 
re  Elmira  Steel  Co.,  109  Fed.  456  (see  p.  474) ;  16  Am.  & 
Bng.  Ency.  of  Law,  2d  ed.,  par.  2,  p.  721.)  An  attachment 
cannot  be  issued  when  the  plaintiff  has  a  lien  to  secure  his 
debt,  and  it  matters  not  whether  the  Hen  is  one  recognized 
by  courts  of  equity  or  is  one  of  statutory  origin  and  resting 
in  contract.  {HUl  v.  Origsby,  32  Cal.  55.)  The  affidavit  be- 
ing false  as  to  security,  the  motion  to  discharge  the  attach- 
ment should  have  been  sustained.  {Murphy  v.  Montandon, 
3  Idaho,  325,  35  Am.  St.  Rep.  279,  29  Pac.  851;  Vollmer  v. 
Spencer,  5  Idaho,  557,  51  Pac.  609 ;  Willmxin  v.  Friedman,  3 
Idaho,  734,  35  Pac.  35 ;  Salmon  River  Min,  etc,  Co.  v,  Dunn, 
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2  Idaho,  26,  3  Pac.  911;  2  Cook  on  Corporations,  4th  ed., 
sec.  774.) 

H.  E.  McElroy  and  H.  W.  Dunton,  for  Respondents. 

As  to  delay  in  filing  attachment  affidavit:  We  have  filed 
affidavit  explaining  delay.  However,  we  believe  the  affidavit 
sufficient  under  the  authorities.  The  rule  is  given  in  Drake 
on  Attachments,  third  edition,  section  111.  It  is  proper  that 
an  affidavit  should  be  made  as  near  as  practicable  to  the  time 
for  the  institution  of  the  suit ;  but  it  is  believed  to  be  a  gen- 
eral practice  to  allow  attachments  to  issue  on  affidavits  made 
some  time  before  the  issuing  of  the  writ.  (Wheeler  v. 
Farmer,  38  Cal.  215.)  In  the  case  of  O'Neil  v.  New  York 
dk  Silver  Peak  M.  Co,,  3  Nev.  141,  the  court  sets  forth  at 
length  the  reason  underlying  the  rule  as  declared  by  Drake 
on  Attachments.  {Campbell  v.  Wilson,  6  Tex.  379;  Wright 
v.  Rowland,  18  Tex.  289.)  Where  attachment  was  obtained 
on  the  ground  that  the  defendant  was  a  nonresident  of  the 
state,  it  was  held  that  it  was  not  sufficient  ground  to  quash 
the  attachment  that  the  affidavit  was  made  in  New  York  on 
the  ninth  day  of  June,  and  was  not  filed  until  the  third  day 
of  July.  {McClanahan  v.  Brack,  46  Miss.  246;  Graham  v. 
Bradbury,  7  Mo.  281.)  The  foregoing,  so  far  as  we  can 
learn,  comprise  all  of  the  litigated  cases  on  this  subject. 
The  most  of  them  are  referred  to  in  volume  3,  page  6,  En- 
cyclopedia of  Pleading  and  Practice,  under  the  head  of 
"Laches  in  Issuing  the  Writ.'* 

SULLIVAN,  J. — This  appeal  is  from  an  order  denying  a 
motion  to  discharge  an  attachment.  The  action  was  com- 
menced May  27,  1904,  and  the  affidavit  for  attachment  was 
sworn  to  on  the  twenty-ninth  day  of  April,  1904,  and  the  at- 
tachment issued  on  that  date.  The  affidavit  was  sworn  to 
twenty-eight  days  prior  to  the  commencement  of  the  suit. 

It  appears  that  from  April,  1903,  the  appellant,  Ida  Zaspel, 
and  her  codefendant,  Harry  Watkins,  were  copartners  doing 
business  in  Boise  City  under  the  firm  name  and  style  of  Wat- 
kins-Zaspel  Furniture  and  Carpet  Company,   and  that  on 
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or  about  August  1,  1903,  said  partnership  was  dissolved ;  that 
during  the  continuance  of  said  partnership,  the  debts  sued 
on  in  this  action  were  created.  The  respondent  sought  to 
recover  on  three  causes  of  action:  The  first  upon  an  account 
in  its  favor,  and  the  second  and  third  upon  assigned  accounts. 
The  action  was  brought  against  the  appellant  as  sole  defend- 
ant; she  demurred  to  the  complaint  on  the  ground  of  defect 
of  parties,  which  demurrer  was  confessed  and  the  complaint 
was  amended,  making  said  Harry  Watkins  a  defendant.  Said 
writ  of  attachment  was  issued  on  the  twenty-seventh  day  of 
May,  1904,  and  thereafter  levied  on  property  of  the  appellant. 
The  appellant  moved  to  discharge  the  attachment  on  the 
ground  that  the  same  was  irregularly  and  improperly  issued 
in  that  (1)  the  affidavit  for  attachment  was  made  and  veri- 
fied twenty-eight  days  before  the  suit  was  commenced,  and 
did  not  show  the  true  facts  as  they  existed  at  the  time  of  the 
commencement  of  the  action  and  issuance  of  the  writ;  (2) 
that  the  affidavit  was  false,  in  that  it  stated  that  the  debt  sued 
on  had  not  been  secured  by  any  mortgage  or  lien  on  real 
or  personal  property  or  pledge  of  personal  property,  when 
in  truth  and  in  fact  the  same  and  all  thereof  had  been  secured 
by  proceedings  in  bankruptcy  against  said  Harry  Watkins, 
commenced  by  plaintiff  and  its  assignors,  all  of  which  facts 
were  shown  in  the  affidavit  of  the  appellant;  (3)  that  said 
affidavit  for  attachment  was  also  false  in  this,  to  wit:  That 
said  accounts  claimed  to  have  been  assigned  to  plaintiff  had 
not  been  assigned  to  it,  as  the  plaintiff  had  no  authority  to  take 
an  assignment  of  said  claims. 

The  only  error  assigned  is  that  the  court  erred  in  denying 
said  motion. 

It  is  first  contended  that  an  affidavit  for  attachment  should 
be  made  either  simultaneously  with  the  commencement  of  the 
action  or  after  the  action  is  commenced,  and  at  the  time  of 
the  issuance  of  the  writ.  The  facts  upon  which  a  writ  is 
claimed  or  demanded  must  be  shown  to  exist  at  the  time  the 
writ  is  issued;  that  if  the  ground  on  which  the  attachment 
is  sought  is  **no  security*'  for  the  debt  sued  on  as  in  the  case 
at  bar,  it  must  be  shown  that  such  debt  is  not  secured  at  the 
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time  the  writ  issues,  which  cannot  be  done  by  an  affidavit  made 
twenty-eight  days  before  the  issuance  of  the  writ. 

The  rule  contended  by  counsel  for  appellant  is  tersely  stated 
in  volume  4  of  Cyclopedia,  517  and  518,  as  follows:  ** Since 
the  ground  of  attachment  must  exist  at  the  time  the  warrant 
is  issued,  any  delay  between  the  making  of  the  affidavit  and 
its  presentation  or  filing,  during  which  a  change  in  condition 
may  have  taken  place,  will  render  the  affidavit  ineffectual; 
but  if  it  is  apparent  that  no  substantial  change  in  con- 
dition could  have  taken  place  or  that  the  delay  was  caused 
by  the  fact  that  affiant  resided  in  a  distant  jurisdiction,  the 
neglect  to  promptly  present  or  file  the  affidavit  will  not  viti- 
ate the  proceedings."  (See,  also,  Sydnor  v.  Chambers  (Dal- 
lam's Dec.),  1  Tex.  601;  Adams  v.  Lockwood,  30  Kan.  373,  2 
Pac.  626.) 

In  the  case  at  bar,  the  attachment  was  sought  on  the  ground 
that  the  debts  sued  for  had  not  been  secured,  and  we  think 
under  the  rule  established  by  the  above-cited  authorities  that 
the  affidavit  should  have  been  made  at  or  as  near  the  time 
as  practicable  of  the  issuance  of  said  writ.  As  said  affidavit 
was  made  twenty-eight  days  prior  to  the  commencement  of 
the  action,  we  do  not  think  under  the  facts  of  this  case  that 
it  was  made  as  near  as  practicable  to  the  date  of  the  issuance 
of  the  attachment,  and  hence  hold  that  the  writ  was  improp- 
erly issued  and  that  the  court  erred  in  denying  said  motion. 

The  law  clearly  contemplates  that  the  affidavit  should  be 
made  at  the  time  the  writ  is  issued,  and  where  the  complaint 
and  affidavit  are  prepared  at  the  same  time  and  both  are 
thereafter  immediately  filed,  that  is  sufficient,  but  if  the  writ 
is  not  issued  at  the  time  the  suit  is  commenced,  the  affidavit 
ought  not  to  be  made  until  application  for  the  issuance  of 
the  writ  is  made.  This  applies  where  the  ground  for  the  is- 
suance of  the  writ  is  **no  security." 

It  is  also  contended  by  counsel  for  appellant  that  as  bank- 
ruptcy proceedings  were  pending  against  the  defendant  Wat- 
kins,  and  the  claim  sued  on  in  this  action  had  been  presented 
for  payment  in  said  proceedings,,  that  that  constituted  a  se- 
curity for  said  indebtedness,  and  it  is  also  contended  that 
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the  assignment  of  two  of  the  claims  sued  on  were  merely  for 
accommodation  and  for  the  purpose  of  collection,  and  that 
such  purpose  was  foreign  to  the  purposes  for  which  the  re- 
spondent was  organized  and  was  therefore  ultra  vires.  It  is 
not  necessary  for  us  to  pass  upon  said  last  two  contentions 
for  a  decision  of  this  case,  and  we  do  not  pass  upon  them. 

The  order  denying  the  motion  to  discharge  the  attachment 
is  reversed  and  the  cause  remanded,  with  direction  to  the 
trial  court  to  sustain  said  motion  and  discharge  said  attach- 
ment.   Costs  are  awarded  to  appellant. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(June  8   1905.) 

SNYDER  V.  WOODEN. 
[81  Pac.  377.] 

Justice  Couet  Peactics — Appeal  to  Distwct  Court — JusTmcAnoM 
or  Suebties — New  Sceeties. 

1.  Where  an  appeal  is  taken  from  a  justiee's  court  to  the  dis- 
triet  court  and  an  undertaking  on  appeal  ia  filed  within  thirtj 
days  after  the  entry  of  judgment  in  the  justice's  court,  and  the 
adverse  party  excepts  to  the  sufficiency  of  the  sureties,  the  appel- 
lant under  the  provisions  of  section  4842,  Bevised  Statutes,  may 
cause  his  original  sureties  or  ' '  other  sureties ' '  to  justify  before  the 
justice  of  the  peace  within  fire  days  after  the  exception  is  taken, 
and  at  the  time  of  justifying  other  sureties  may  execute  a  sepa- 
rate and  new  undertaking  and  justify  thereto. 

2.  Where  respondent  excepts  to  the  sufficiency  of  tiiretieB  on  an 
appeal  bond  he  may  thereafter  waive  the  justification  of  sureties 
or  accept  a  new  undertaking  in  lieu  of  the  original  and  waive  jus- 
tification of  the  new  sureties. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  in  and  for  Ada  Conntj. 
Honorable  George  H.  Stewart,  Judge. 
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The  district  court  dismissed  an  appeal  taken  from  a  justice's 
court  and  from  the  judgment  of  dismissal  the  appellant  aj)- 
pealed  to  the  supreme  court.    Reversed. 

Carl  Paine  and  C.  C.  Cavanah,  for  Appellant. 

"Sec.  4842.  An  appeal  from  a  justice's  ....  court  is  not 
effectual  for  any  purpose,  unless  an  undertaking  be  filed,  with 
two  or  more  sureties,  in  the  sum  of  one  hundred  dollars,  for 

the  payment  of  costs  on  the  appeal The  adverse  party 

may  except  to  the  sufficiency  of  the  sureties  within  five  days 
after  the  filing  of  the  undertaking,  and  unless  they  or  other 
sureties  justify  before  the  justice  ....  from  whom  the  ap- 
peal is  taken,  within  five  days  thereafter,  upon'  notice  to  the 
adverse  party,  to  the  amounts  stated  in  their  affidavits,  the 
appeal  must  be  regarded  as  if  no  such  undertaking  had  been 
given."  The  obvious  intention  of  the  legislature  in  enacting 
this  section  was  to  provide  the  respondent  with  a  remedy 
against  straw  bonds.  This  being  the  only  purpose  of  the 
statute,  a  respondent  may  avail  himself  thereof  or  not,  or 
he  may  except  to  the  sufficiency  of  the  sureties  and  afterward 
waive  justification.  On  this  question  the  supreme  court  of 
California  has  said:  ''That  the  facts  show  a  waiver  on  the 
part  of  the  defendant  of  a  justification  on  the  part  of  the 
sureties  does  not  admit  of  argument.  To  hold  otherwise  would 
enable  the  defendant  to  take  advantage  of  his  own  wrong. 
Nor  does  the  capacity  of  the  defendant  to  make  the  waiver 
admit  of  debate.  A  party  may  waive  the  performance  of 
an  act  intended  for  his  benefit  and  security.  He  might  have 
waived  a  bond  altogether — an  act  which  is  frequently  done, 
much  more  a  justification  of  the  sureties."  {Blair  v.  Hamil' 
ion,  32  Cal.  54 ;  2  Spelling  on  New  Trial  and  Appellate  Prac- 
tice, pp.  1216,  1217;  Bank  of  Escondido  v.  Superior  Court  of 
San  Diego,  106  Cal.  43,  39  Pac.  211;  Ballard  v.  Ballard,  18 
N.  Y.  491 ;  Winona  Paper  Co.  v.  First  Nat,  Bank  of  Kala- 
mazoo, 33  HI.  App.  631;  Cummins  v.  Scott,  23  Cal.  526; 
Winton  v.  Kirby  et  al.,  6  S.  Dak.  98,  60  N.  W.  409;  Gardner 
v.  Calif omia  Guarantee  etc.  Co.,  129  Cal.  528,  62  Pac.  110; 
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National  Safe  etc.  Co.  v.  People,  50  HI.  App.  336 ;  Fisk  v. 
Mitchell,  124  Cal.  359,  57  Pac.  149.)  We  contend  that 
the  respondent  should  have  limited  his  appearance  to  the 
motion  to  dismiss  the  appeal,  and  that,  after  waiving  a  jury 
and  consenting  to  a  trial  on  the  merits  by  the  court,  respond- 
ent's motion  to  dismiss  for  want  of  an  undertaking  on  appeal 
came  too  late.  There  can  be  no  question  that  objections  to  the 
jurisdiction  of  the  court  for  want  of  an  undertaking  may  be 
waived  or  lost  through  laches,  and  we  believe  that  the  author- 
ities warrant  us  in  asserting  that  the  respondent  is  barred  by 
his  general  appearance  from  objecting  to  the  jurisdiction  of 
the  lower  court.  (2  Spelling  on  New  Trial  and  Appellate 
Practice,  sec.  527;  Thompson  v.  Lea,  28  Ala.  453;  N orris  v 
Munroe,  128  Mass.  386;  Slattery  v.  Raskin,  42  Hun  (N.  Y.), 
86;  Estate  of  Marshall,  118  Cal.  379,  50  Pac.  540;  Cohy  v. 
Ealthusen,  16  Colo.  10,  26  Pac.  148 ;  State  Bank  of  St.  John 
V.  Gruver,  7  Kan.  App.  695,  51  Pac.  915;  Allen  v.  Belcher, 
8  111.  596;  Clifford  v.  Eagle,  35  111.  444;  Ceriter  v,  Gib- 
ney,  71  111.  557;  Tisdale  v.  Minonk,  46  111.  9;  Randolph 
Co.  V.  Ralls,  18  111.  30;  Wheeler  &  Wilson  Mfg.  Co.  v.  Bur- 
lingham,  137  Mass.  581;  Weidner  v.  Mathews,  11  Pa.  St.  340; 
Engle  v.  Rowan  (Tex.  Civ.  App.),  48  S.  W.  757.) 

J.  C.  Johnston,  for  Respondent. 

It  is  a  well-settled  principle  of  law  that  an  attorney,  for 
his  client,  cannot  waive  the  time  in  which  an  appeal  must  be 
taken,  and  the  waiver  contended  for  in  this  case  was  simply 
a  waiver  of  justification  of  the  sureties  on  the  new  bond,  and 
this  waiver  was  made  at  a  time  when  the  right  of  appeal  was 
lost,  and  hence  was  of  no  force  nor  effect.  {Wittram  v.  Com- 
melin,  72  Cal.  89,  13  Pac.  160.)  A  failure  to  comply  with 
the  provisions  of  the  statute  of  the  rules  of  court  in  taking 
an  appeal  cannot  be  cured  by  stipulation.  {Peimy  v.  Nez 
Perce  County,  4  Idaho,  642,  43  Pac.  570.)  The  filing  of  an 
undertaking  cannot  be  waived  by  stipulation  made  after  the 
right  of  appeal  is  lost.  (2  Spelling  on  New  Trial  and  Appel- 
late Practice,  sec.  661,  p.  1392;  Perkins  v.  Cooper,  87  CaL 
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241,  25  Pac.  411;  Palmdale  Irr,  List,  v,  Rathke,  91  Cal. 
538,  27  Pac.  783;  McCracken  v.  Superior  Court,  86  Cal. 
74,  24  Pac.  845,  846;  In  re  Pearson's  Estate,  119  Cal.  27,  50 
Pac.  929 ;  Gardner  v.  California  Guarantee  etc.  Co,,  129  Cal. 
528,  62  Pac.  110;  In  re  Scott's  Estate,  124  Cal.  671,  57  Pac. 
654.)  The  sureties  on  the  first  bond  filed  nev^r  having  justi- 
fied, the  bond  was  void.  {Perkins  v.  Bridge,  10  Idaho,  189,  77 
Pac.  329,  330;  Salt  Lake  Brewing  Co,  v.  Gillman,  2  Idaho 
(195),  182,  10  Pac.  32;  State  ex  rel,  Cobban  v.  District  Court 
of  the  Second  Judicial  District  of  Silver  Bow  Cotuity,  30  Mont. 
93,  75  Pac.  862;  Moe  v.  Harger,  10  Idaho,  302,  77  Pac.  645; 
Humbird  Lumber  Co,  v.  Morgan,  10  Idaho,  327,  77  Pac.  433; 
2  Spelling  on  New  Trial  and  Appellate  Practice,  sec.  543,  p. 
1156.)  Spelling  on  New  Trial  and  Appellate  Practice  lays  down 
the  following  rule  as  to  appeals  from  justice  courts  in  the  state 
of  California:  **An  appealmay  betaken  from  a  justice's  court 
to  the  superior  court  at  any  time  within  thirty  days  after  the 
rendition  of  the  judgment.  To  effectuate  the  appeal  three 
things  are  necessary,  viz. :  The  filing  of  a  notice  of  appeal  with 
the  justice;  the  service  of  a  copy  of  the  notice  upon  the  adverse 
party,  and  the  filing  of  a  written  undertaking;  and  all  of 
these  things  must  be  done  within  thirty  days  after  the  ren- 
dition of  the  judgment.  All  these  are  jurisdictional  prerequi- 
sites. None  of  them  can  be  dispensed  with,  nor  can  any 
of  them,  if  not  done,  be  supplied,  or,  if  fatally  defective,  be 
remedied  after  the  time  limited  by  the  statute;  for  until  all 
the  prerequisites  are  completed,  the  appeal  is  not  effectual 
for  any  purpose."  (2  Spelling  on  New  Trial  and  Appellate 
Practice,  sec.  745 ;  Corker  v.  Superior  Court,  58  Cal.  178 ;  Mc- 
Cracken V.  Superior  Court,  86  Cal.  74,  24  Pac.  845 ;  Dutertre  v, 
Superior  Court,  84  Cal.  535,  24  Pac.  284 ;  Rudolph  v.  Herman, 
2  S.  Dak.  399,  50  N.  W.  833.)  The  second  or  new  bond  filed 
was  void,  because  it  was  not  filed  within  the  time  within 
which  the  appeal  could  be  taken  or  while  **the  appeal  was  a 
living  entity."  And  because,  at  the  end  of  the  thirty  day 
period,  the  appeal  dies  unless  a  proper  undertaking  has  been 
filed.     (Van  Auken  v.  Dammerer,  27  Or.  150,  40  Pac.  89; 
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Penny  v,  Nez  Perce  Co.,  4  Idaho,  642,  43  Pac.  642,  570; 
Perkins  v.  Cooper,  87  Cal.  241,  25  Pac.  411.) 

AILSHIE,  J. — This  case  was  originally  commenced  in  a 
justice's  court,  and  was  thereafter  appealed  to  the  district 
court.  From  an  order  and  judgment  of  the  district  court  dis- 
missing the  appeal  so  taken  this  appeal  was  prosecuted.  The 
appeal  from  the  justice  court  was  dismissed  by  the  district 
court  on  the  ground  that  the  appellant  had  failed  to  give  an 
undertaking  as  required  by  law.  The  judgment  of  the  jus- 
tice's court  was  entered  on  November  3,  1904.  Notice  of  ap- 
peal therefrom  was  filed  and  served  on  November  3,  1904. 
Thereafter,  and  on  December  2d,  an  undertaking  on  appeal 
was  filed,  and  on  December  6th  the  plaintiff  and  respondent 
served  and  filed  his  exception  to  the  sufficiency  of  the  sure- 
ties. On  December  9th  the  defendants  and  appellants  served 
and  filed  notice  that  on  the  tenth  day  of  December,  at  10 
o'clock  A.  M.,  ''H.  M.  Hughes  and  S.  T.  Davis,  in  lieu  of  W. 
C.  Lane,  the  sureties  upon  the  undertaking  of  the  defend- 
ants," would  justify  before  the  justice  of  the  peace.  On  the 
same  date  the  defendants  filed  an  appeal  bond  signed  by 
Hughes  and  Davis,  and  the  plaintiff's  attorney,  in  company 
with  defendant's  attorney,  appeared  before  the  justice  of 
the  peace  and  waived  the  justification  of  the  sureties  and  ac- 
cepted the  new.  or  substitute  bond  and  the  sureties  thereon. 
The  papers  were  transmitted  to  the  district  court  and  the  attor- 
ney for  the  plaintiff  and  respondent  appeared  in  that  court 
and  waived  a  jury.  Thereafter  the  attorney  for  the  plaintiff 
withdrew  from  the  case  and  the  cause  was  set  for  trial  March 
id,  1905,  at  10  o'clock  A.  M.  Before  the  day  set  for  the  trial 
of  the  case,  the  plaintiff  appears  to  have  employed  the  counsel 
who  appears  for  him  in  this  court,  and  on  the  seventh  day  of 
March,  through  such  counsel,  filed  his  motion  to  dismiss  the 
appeal,  which  was  sustained  by  the  court.  Respondent  takes 
the  position  here  that,  since  the  old  sureties  did  not  justify 
and  other  sureties  signed  and  executed  a  new  and  separate 
instrument,  which  was  filed  in  lieu  of,  and  as  a  substitute  for, 
the  original  bond,  and  which  acts  were  done  more  than  thirty 
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days  after  the  entry  of  the  judgment,  the  appeal  became  in- 
effectual and  inoperative,  and  the  court  lost  jurisdiction  to 
hear  such  appeal.  We  are  cited  to  Perkins  v.  Bridge,  10  Idaho, 
189,  77  Pac.  329,  as  authority  for  the  position  taken  by  the  re- 
spondent. We  do  not  think  that  case  is  applicable  to  or  de- 
cisive of  the  question  presented  here.  There  the  sureties  on 
the  original  bond  did  not  attempt  to  justify,  nor  did  the 
appellant  produce  other  sureties  in  their  stead  for  the  purpose 
of  justification.  On  the  other  hand,  his  thirty  days  in  which 
to  perfect  his  appeal  had  not  expired,  and  within  that  period 
of  time  he  filed  a  new  and  independent  undertaking,  and  this 
court  held,  in  substance,  that  the  appeal  was  taken  by  the 
filing  and  service  of  a  notice  of  appeal,  and  that  those  acts 
would  keep  the  appeal  alive  for  a  period  of  thirty  days  from 
the  entry  of  the  judgment,  and  that  a  good  and  sufiQcient 
undertaking  filed  within  that  time  would  perfect  the  appeal 
and  preserve  the  jurisdiction.  By  section  4838,  Revised  Stat- 
utes, it  is  provided  that  **the  appeal  is  taken  by  filing  a  notice 
of  appeal  with  the  justice  or  judge,  and  serving  a  copy  on 
the  adverse  party."  By  section  4842  it  is  provided  that  *'an 
appeal  from  a  justice's  or  probate  court  is  not  effectual  for 
any  purpose  unless  an  undertaking  be  filed  with  two  or 
more  sureties,"  etc.  While  the  statute  does  not  in  so  many 
words  prescribe  the  time  within  which  the  undertaking  must 
be  filed,  this  court  and  the  courts  of  states  having  a  statute 
like  ours  have  uniformly  held  that  such  undertaking  may  be 
filed  within  thirty  days  after  the  entry  of  the  judgment. 
(Salt  Lake  Brewing  Co.  v.  OiUman,  2  Idaho,  195,  10  Pac. 
32;  Coker  v.  Superior  Court,  58  Cal.  177.)  This  latter  section 
closes  with  the  following  sentence:  **The  adverse  party  may 
except  to  the  8ufl5ciency  of  the  sureties  within  five  days  after 
the  filing  of  the  undertaking,  and  unless  they  or  other  sureties 
justify  before  the  justice  or  judge  from  whom  the  appeal  is 
taken,  within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  appeal 
must  be  regarded  as  if  no  such  undertaking  had  been  given." 
Under  this  statute  the  appellant  has  the  full  thirty  days  in 
which  to  file  his  undertaking,  and  the  respondent  has  five  days 
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after  the  filing  of  the  undertaking  in  which  to  except  to  the 
suflSciency  of  the  sureties,  and  the  appellant  is  thereupon  given 
a  further  period  of  five  days  in  which  to  cause  the  sureties  *'or 
other  sureties'*  to  justify.  It  may,  and  often  will,  happen 
that  one  or  both  of  the  sureties  upon  appellant's  original  bond 
cannot  justify,  and  the  statute  has  therefore  provided  that 
** other  sureties"  may  justify  within  the  five  day  period.  Int 
this  case  it  would  appear  that  appellant  was  unable  to  have 
one  of  his  sureties  (Lane)  justify,  and  he  therefore  substi- 
tuted in  his  stead  Mr.  Davis.  The  statute  does  not  say 
whether  the  ''other  sureties"  shall  sign  the  original  undertak- 
ing or  a  new  undertaking,  but  it  would  seem  to  be  reasonable, 
and  the  safer  and  better  practice,  to  have  a  new  undertaking 
executed  and  filed  in  such  case  and  the  sureties  justify  thereto. 

Mr.  Spelling,  in  volume  2  of  his  New  Trial  and  Appellate 
Practice,  section  571,  seems  to  take  this  view  of  the  matter 
and  says:  ''Where  new  sureties  are  substituted  for  the  orig- 
inal, there  appears  no  other  method  by  which  such  substitu- 
tion and  justification  can  be  accomplished  than  by  the  execu- 
tion of  a  new  undertaking."  It  is  argued,  however,  by  re- 
spondent, that,  since  the  new  sureties  did  not  in  fact  justify 
as  required  in  such  cases,  the  substituted  undertaking  was 
invalid  and  void  from  the  beginning,  and  never  amounted  to 
a  compliance  with  the  statute.  This  contention  is  completely 
answered  by  the  waiver  of  respondent's  counsel  as  to  the  justi- 
fication of  sureties  and  the  acceptance  of  the  new  bond.  Coun- 
sel for  respondent  might  waive  justification,  or,  in  fact,  he 
might  have  waived  an  undertaking  altogether  {Blair  v. 
Hamilton,  32  Cal.  50 ;  Bank  of  Escondido  v.  Superior  Court, 
106  Cal.  43,  39  Pac.  211 ;  2  Spelling  on  New  Trial  and  Ap- 
pellate Practice,  sec.  572) ;  and  indeed  it  is  a  serious  question 
in  our  minds  if  the  counsel  for  respondent  did  not  waive 
his  right  to  be  heard  upon  his  motion  to  dismiss  the  appeal 
by  generally  appearing  in  the  district  court  and  waiving  a 
jury  trial. 

The  trial  court  erred  in  dismissing  the  appeal.  The  judg- 
ment will  be  reversed  and  the  cause  remanded  to  the  district 
court,  with  instructions  to  vacate  the  order  dismissing  the 
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appeal  and  to  assume  jurisdiction  and  proceed  with  the  case  in 
harmony  with  the  views  herein  expressed.  Costs  awarded  to 
appellants. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  ooneur- 


(Jiine  13,  1905.) 

STATE  V.  WEST. 
[81  Pac.  107.] 

Separation  ot  Jury  Apter  Submission  op  Case — Appidavtt  op  Juror 
Explaining  His  Conduct — Should  be  Corroborated. 

1.  Where  a  juror  deliberately  separates  himself  from  the  other 
jurors  after  the  case  has  been  finallj  submitted  to  the  jury  and 
leaves  the  bauiff  and  remains  out  of  view  of  the  bailiff  and  other 
jurors  for  a  period  of  from  three  to  five  minutes,  and  his  where- 
abouts  and  eonduct  during  that  time  are  unexplained  except  hj 
his  own  affidavit,  and  it  does  not  appear  that  the  absence  was  the 
result  of  necessity,  accident  or  mistake,  a  new  trial  will  be  granted. 

2.  The  uncorroborated  affidavit  alone  of  a  juror  who  deliberately 
separates  himself  from  his  associates  and  bailiff  in  disregard  of 
the  law,  as  well  as  the  admonitions  of  the  court,  should  not  be 
accepted  as  a  satisfactory  explanation  of  his  whereabouts  and  eon- 
duet  during  such  separation. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  in  and  for  the  County  of  Elmore.  Honorable  Lyttle- 
ton  Price,  Judge. 

Defendant  was  convicted  of  the  crime  of  grand  larceny  and 
sentenced  to  imprisonment  in  the  state  penitentiary  for  a  term 
of  four  years.  From  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial,  defendant  appeals.     Reversed. 

N.  M.  Ruick,  W.  C.  Howie  and  C.  C.  Cavanah,  for  Appel- 
lant 

The  jury  separated  after  the  case  was  finally  submitted  to 
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them  for  consideration,  and  after  they  had  retired  to  deliber- 
ate upon  their  verdict.  A  review  of  the  facts  disclosed  by  the 
affidavits  made  by  several  persons  and  presented  on  defend- 
ant's motion  for  new  trial  will  show  that  the  jury  separated 
as  stated.  Our  statute  expressly  provides  that,  after  the  jury 
has  retired  to  deliberate  upon  their  verdict,  they  must  be  kept 
together.  (Idaho  Pen.  Code,  sec.  5480,  subd.  3.)  The  sep- 
aration of  the  jury  in  a  criminal  case  after  retiring  to  delib- 
erate upon  their  verdict  is  made  a  ground  for  a  new  trial  by 
the  statutes  of  this  state.  (Idaho  Pen.  Code  1901,  sees.  5522, 
5722,  subd.  3 ;  People  v.  Back%is,  5  Cal.  275 ;  People  v,  Bran- 
nigan,  21  Cd.  337;  People  v.  Thornton,  74  Cal.  482,  16 
Pac.  244;  People  v,  Hawley,  111  Cal.  78,  43  Pac.  405;  People 
V.  Adams,  143  Cal.  208,  101  Am.  St.  Rep.  92,  76  Pac.  954; 
State  V.  Place,  5  Wash.  773,  32  Pac.  736;  Darter  v.  State,  39 
Tex.  Cr.  Rep.  40-47,  44  S.  W.  850;  State  v.  Mowland,  119  Mo. 
419,  24  S.  W.  1016;  State  v.  Parrant,  16  Minn.  178;  Weis  v. 
State,  22  Ohio  St.  486-491;  McLain  v.  State,  10  Yerg.  242,  31 
Am.  Dec.  573 ;  State  v.  Populus,  12  La.  Ann.  710 ;  Peiffer  v. 
Commonwealth,  15  Pa.  St.  468,  53  Am.  Dec.  605;  Abbott's 
Criminal  Briefs,  286 ;  2  Spelling  on  New  Trial  and  Appellate 
Practice,  sec.  59;  Daniel  v.  State,  56  Ga.  653.) 

J.  J.  Guheen,  Attorney  General,  K  I.  Perky  and  Edwin  A. 
Snow,  for  the  State. 

The  statute  is  not  absolutely  and  at  all  events  ground  for 
a  new  trial.  But  each  separation  must  be  judged  by  the  facts 
surrounding  it ;  the  fact  that  one  man  steps  away  a  short  dis- 
tance under  such  circumstances  that  prejudice  could  not  pos- 
sibly result  would  not  be  a  ground  for  a  new  trial;  the  fact 
that  jurors  separate  so  as  to  become  subject  to  prejudicial  in- 
fluences would  be  ground  for  new  trial.  It  seems  to  us  that 
this  is  the  only  ground  sanctioned  by  modem  authority  and 
upheld  by  reason.  Practically  every  state  that  has  a  statute 
similar  to  ours  follows  it.  State  v.  Harris,  12  Nev.  414,  where 
the  court  says:  ** Where  it  is  shown  to  the  satisfaction  of  the 
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court  that  there  was  no  misconduct  on  the  part  of  the  jurors, 
the  mere  separation  of  the  jury  is  not  ground  for  a  new  trial." 
To  the  same  effect  see  Ooersen  v.  Commonwealth,  106  Pa.  St. 
477,  51  Am.  Rep.  534  j  People  v.  Symonds,  22  Cal.  352,  where 
there  is  a  very  good  discussion  of  the  principle  of  construction 
of  a  statute  like  ours.  (People  v.  Moore,  41  Cal.  238 ;  People 
V.  Wheatley,  88  Cal.  114,  25  Pac.  1109;  Territory  v.  Hart,  7 
Mont.  489,  17  Pac.  718;  Territory  v.  Clayton,  8  Mont.  1,  19 
Pac.  293;  People  v,  Kelly,  46  Cal.  355;  Stewart  v.  State,  31 
Tex.  Cr.  Rep.  152,  19  S.  W.  908;  Bylew  v.  Commonwealth, 
91  Ky.  200,  15  S.  W.  356;  Territory  v.  King,  6  Dak.  131,  50 
N.  W.  623;  Robinson  v.  State,  109  Ga.  506,  34  S.  E.  1017; 
State  V.  Igo,  21  Mo.  459;  State  v.  Pollard,  14  Mo.  App.  583; 
1  Spelling  on  New  Trial  and  Appellate  Practice,  p.  267;  12 
Cyc.  of  Law  &  Pr.  1904,  p.  724.) 

AILSHIE,  J. — It  is  contended  by  appellant  in  this  case  that 
there  was  such  a  separation  of  the  jury  after  the  case  had  been 
finally  submitted  to  them  for  their  consideration  as  to  entitle 
him  to  a  new  trial.  The  facts  constituting  the  separation  arc 
substantially  as  follows :  The  case  was  finally  submitted  to  the 
jury  about  11:30  o'clock  A.  M.,  February  24th,  and  they 
thereupon  retired  to  deliberate  as  to  their  verdict.  Between 
12  and  1  o'clock  they  were  taken  by  the  bailiff  to  their  dinner, 
and  about  1  o'clock  they  all  came  out  of  the  dining-room  and 
stood  on  the  sidewalk  in  front  of  the  hotel.  While  the  jury 
were  standing  on  the  sidewalk  in  charge  of  the  bailiff,  the 
juror  Canfield,  without  saying  anything  to  anyone  and  with- 
out any  permission,  left  the  bailiff  and  the  remainder  of  the 
jury  and  walked  down  Main  street  in  the  town  of  Mountain- 
home,  a  short  distance,  and  then  turned  the  comer  and  pro- 
ceeded up  another  street  at  right  angle  to  Main  street  for  a 
distance  of  about  one  hundred  and  fifty  feet  from  the  comer 
and  entered  a  store.  The  juror  was  gone  for  a  period  of 
about  five  minutes,  and  then  returned  and  joined  the  other 
jurors  who  had  remained  during  the  meanwhile  in  front  of 
the  hotel.  The  prosecution  furnished  the  aflSdavit  of  the 
bailiff  to  the  effect  that  he  remained  with  the  eleven  .iurors 
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in  front  of  the  hotel  while  Canfield  was  gone,  and  that  they 
did  not  at  that  time  discuss  the  case  in  any  respect  whatever, 
and  that  the  juror  Canfield  was  out  of  view  of  the  bailiff  for 
a  period  of  from  three  to  five  minutes.  One  of  the  jurors 
made  an  affidavit  to  the  same  effect  as  that  made  by  the 
bailiff.  The  state  also  produced  the  affidavit  of  the  juror 
Canfield  in  which  he  deposes  to  separating  from  the  remainder 
of  the  jury  and  ''that  to  the  best  of  this  affiant's  belief  he 
left  said  jurors  and  went  about  three  hundred  feet  to  a 
store  run  by  John  Joseph,  after  a  sack  of  tobacco ;  that  about 
one  hundred  and  fifty  feet  he  was  not  in  sight  of  the  bailiff 
of  the  said  jury;  that  during  the  time  that  this  deponent 
was  separated  from  the  said  jury,  which  was  from  three  to 
five  minutes,  that  during  the  said  time  he  was  absent  this 
deponent  is  positive  that  he  spoke  to  no  one  about  said  case 
or  made  any  allusion  thereto,  and  that  no  one  spoke  to  said 
deponent  about  said  case  or  made  any  allusion  thereto;  that 
nothing  transpired  during  said  absence  that  would  prejudice 
the  mind  of  this  deponent  for  or  against  the  defendant." 

John  Joseph  testified  that  he  was  the  proprietor  of  the  store 
that  Canfield  claims  to  have  visited,  and  that  he  **  believes  that 
he  was  in  charge  of  the  said  store  between  12  and  1  o'clock  on 
Wednesday,  the  twenty-fourth  day  of  February,  1904,  and 
he  is  positive  that  if  Iliram  Canfield  bought  a  sack  of  tobacco 
during  the  hour  above  mentioned,  that  he  did  not  speak  of 
the  above-mentioned  case  to  said  Canfield."  He  further  tes- 
tifies that  it  w^as  seldom  that  any  persons  were  loafing  in  his 
store.  Joseph's  wife  testifies  that  she  "believes"  that  her 
husband  was  in  charge  of  the  .store  on  the  day  mentioned. 
This  constitutes  the  showing  made  by  the  state  to  rebut  the 
presumption  of  prejudice  to  the  defendant.  It  will  be  noted 
that  Joseph,  the  proprietor  of  the  store,  really  testifies  to 
nothing.  He  does  not  pretend  to  remember  whether  or  not 
the  juror  came  to  his  store,  nor  does  he  appear  to  remember 
anything  in  connection  therewith.  We  then  have  only  the 
affidavit  of  the  juror  himself  in  explanation  of  his  conduct 
and  whereabouts  for  the  period  of  from  three  to  five  minutes 
while  he  was  out  of  sight  of  the  bailiff  and  other  jurors.     The 
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juror  himself  does  not  undertake  to  state  the  persons  with 
whom  he  met  nor  the  conversations  he  had  during  the  period 
of  his  absence.  In  State  v.  Sly,  ante,  p.  110,  80  Pac.  1125, 
just  decided,  we  announced  the  rule  to  be  followed  in  this 
state  in  relation  to  separations  of  juries  as  follows:  **Then 
when  the  defendant  shows  that  the  jury  have  separated  in 
violation  of  the  statute,  he  has  made  a  sufficient  prima  facte 
showing  to  entitle  him  to  a  new  trial  and  to  shift  the  burden 
onto  the  state  of  showing  clearly  and  beyond  a  reasonable 
doubt  that  nothing  transpired  during  such  separation  or  on 
account  of  the  separation  that  did  or  could  prejudice  the  de- 
fendant, and  that  if  the  state  succeeds  in  making  such  a  show- 
ing then  a  new  trial  should  be  denied."  In  this  case  the  state 
has  failed  to  make  such  a  showing  as  would  rebut  the  pre- 
sumption of  prejudice.  Here  the  juror  was  not  absent  from 
his  associates  by  reason  of  any  mistake  or  through  any  neces- 
sity. It  was  a  deliberate  absence  on  a  mission  which  could 
have  as  easily  been  discharged  by  the  bailiff  or  any  other 
person  for  him.  His  conduct  and  whereabouts  is  not  satis- 
factorily explained.  As  much  mischief  might  be  done  by  way 
of  prejudicial  conversations  or  vicious  influence  in  the  period 
of  five  minutes  as  in  that  many  hours.  We  do  not  think  that 
the  uncorroborated  affidavit  of  a  juror  who  thus  disregards  his 
duty  and  the  oath  which  he  has  heard  administered  to  his 
bailiff  shoxdd  be  accepted  as  a  clear  and  satisfactory  explana- 
tion of  his  conduct,  and  this  is  especially  emphasized  here 
where  the  juror's  affidavit  itself  is  neither  explicit  nor  satis- 
factory. 

In  People  v.  Backus,  5  Cal.  275,  Hempton  v.  State,  111  Wis. 
127,  86  N.  W.  596,  and  Organ  v.  State,  26  Miss.  78,  it  was  held 
that  the  uncorroborated  affidavit  of  a  juror  was  not  sufficient 
to  purge  his  conduct  from  the  imputation  of  corruption  or  im- 
propriety. Upon  this  point  we  think  those  authorities  are 
sound.  We  do  not  think,  however,  that  such  affidavits  are 
inadmissible,  but  that,  uncorroborated,  they  are  insufficient 
For  this  misconduct  of  the  juror  the  case  must  be  reversed* 
Idaho,  VoL  U— 11 
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There  are  many  cases  where  temporary  and  necessary  sep- 
arations have  been  held  trivial  and  nonprejudicial,  but  in 
every  such  case  called  to  our  attention,  occurring  in  a  state 
following  a  similar  rule  to  that  adopted  by  this  court,  the 
jurors  have  either  remained  within  view  of  the  bailiff  or  been 
momentarily  absent  by  reason  of  a  pressing  necessity  and  not 
as  a  voluntary  and  deliberate  act  of  separation.  In  some  cases 
the  courts  have  held  that  the  facts  by  which  the  separation 
was  shown  were  themselves  sufficient  to  rebut  the  presumption 
of  prejudice,  and  we  can  see  how  that  might  sometimes  be 
true. 

Appellant  also  complains  of  the  refusal  of  the  court  to  give 
the  following  instructions  requested  by  him:  ** Possession  of 
property  recently  stolen,  while  evidence  of  guilt,  is  not  con- 
clusive, and  where  the  defendant  gives  a  reasonable  explana- 
tion of  his  possession,  the  jury  cannot  arbitrarily  ignore  such 
evidence.  If  the  facts  stated  by  the  defendant  and  the  wit- 
nesses produced  by  him  be  true,  the  jury  cannot  find  him 
guilty.  It  devolves  upon  the  state  to  establish  defendant's 
guilt  beyond  a  reasonable  doubt  by  legal  evidence,  and  until 
that  is  done  the  presumption  of  innocence  is  an  absolute 
shield  for  him. '  *  The  court  refused  to  give  this  instruction  on 
the  ground  that  it  was  covered  by  the  general  instructions. 
We  think  this  request  was  substantially  covered  by  the  court's 
instructions,  and  there  was,  therefore,  no  error  in  refusing  it. 

The  appellant  assigns  as  error  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict,  but  since  this  case  must  be  re- 
versed and  a  new  trial  had,  we  refrain  from  any  discussion 
of  the  evidence  in  the  case.  The  judgment  is  reversed  and 
a  new  trial  granted. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(June  14,  1905.) 

AMERICAN   BONDING    COMPANY   v.    REGENTS    OP 

UNIVERSITY. 

[81  Pac.  604.] 

Bonding  Company  on  Contract— When  Assumed  Fulfillment  of 
Contbact  is  Liable  foe  Inferior  Materials  Used  by  Con- 
tractor '.  Witness  Who  is  a  Co.  jractor  and  Uv  il  Dealer 
May  Testify  From  Prices  Procured  from  a  Wholesale  Cata- 
logue. 

1.  A  bond  provided  that  if  tlie  principal  shall  fail  to  comply 
with  all  the  conditions  of  the  contract  to  such  an  extent  that  the 
same  shall  be  forfeited,  said  surety  shall  have  the  right  and 
privilege  to  assume  said  contract  and  to  sublet  or  complete  same 
whichever  surety  may  elect  to  do,  provided  it  is  done  in  accord- 
ance with  the  contract,  ifr  a  legal  and  valid  obligation,  and  the 
company  may  elect  to  ^mplete  the  contract,  stand  on  the  terms 
of  the  bond,  or  voluntarily  pay  any  damages  resulting  from  the 
principal's  default. 

2.  Wiit.e  a  bjD.injr  r  surety  company  assumes  a  defaulted  con- 
tract, it  assumes  all  defects  of  the  principars  work,  together  with 
inferior  materials  used,  and  is  entitled  to  the  benefits  of  the  con- 
tract from  the  time  of  the  default  of  the  principal,  together  with 
any  sum  that  may  be  due  the  principal  at  the  time  the  default  is 
declared. 

3.  Appellant  cannot  be  heard  to  complain  af  an  instruction  that 
respondent  cannot  recover  on  a  counterclaim  for  stipulate<l  dam- 
ages at  the  rate  of  ten  dollars  per  day  for  all  the  time  after  the 
work  should  have  been  completed  under  the  contract  until  after 
the  last  payment  has  been  made  to  the  contractor  when  a  similar 
instruction  has  been  given  by  the  court  at  his  request. 

4.  A  witness  who  has  been  engaged  in  the  hardware  and  plumb-  ' 
ing  business  for  a  period  of  five  years  and  more  may  testify  as 
to  the  difference  in  cost  of  'materials  used  in  a  building  and  the 
kind  the  contrsct  calls  for,  even  though  he  testifies  that  he  fixes 
the  difference  in  prices  from  a  catalogue  sent  out  by  a  wholesale 
dealer  in  such  articles,  especially  where  he  testifies  that  he  has 
compared  catalogue  prices  of  various  wholesale  dealers  and  they 
are  all  alike  in  prices. 

(Syllabus  by  the  court.) 

APPEAL  .from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 
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Judgment  for  the  respondent  from  which,  and  an  order 
overruling  a  motion  for  new  trial,  plaintiflE  appeals.  Judg- 
ment affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  S.  Gilbert  and  Orland    ;  Smith,  for  Appellant. 

The  language  of  the  provision  of  the  bond  is,  "That  said 
surety  shall  be  notified  in  writing  of  any  act  on  the  part  of 
the  said  principal,  or  his  agent  or  employees,  which  shall  in- 
volve a  loss  for  which  the  said  surety  is  responsible  hereun- 
der, immediately  after  the  occurrence  of  such  act  shall  have 
come  to  the  knowledge  of  the  duly  authorized  representative 
or  representatives  of  the  Regents  of  the  University  of  Idaho." 
{National  Surety  Co,  v.  Long,  125  Fed.  887,  60  C.  C.  A.  623.) 
The  notice  provided  by  the  contra*ct  upon  the  default  of  the 
contractor  is  a  condition  precedent"  to  the  right  of  the  re- 
spondent to  recover  upon  the  bond.  {Guarantee  Co.  v.  Jf«- 
ckanics'  Sav,  Bank,  183  U.  S.  402,  22  Sup.  Ct.  Rep.  124,  46 
L.  ed.  254;  Imperial  Fire  Ins.  Co.  v.  Coos  County,  151  U.  S. 
452,  14  Sup.  Ct.  Rep.  379,  38  L.  ed.  233.)  The  party  to  a 
contract  of  surety  which  commits  the  first  breach  is  not  en- 
titled to  recover  of  the  other  party  for  a  subsequent  failure 
on  its  part  to  perform.  {Robson  v.  Bohn,  27  Minn.  333,  7 
N.  W.  357;  Pope  v.  Porter,  102  N.  Y.  366,  7  N.  E.  305; 
Bice  V.  Fidelity  etc.  Co.,  103  Fed.  427;  Creswell  R.  <&  C.  Co. 
V.  Martindale,  63  Fed.  84;  FUley  v.  Pope,  115  U.  S.  213,  6* 
Sup.  Ct.  Rep.  19,  29  L.  ed.  372.)  The  rule  is  firmly  estab- 
lished that,  where  payments  are  to  be  made  by  installments, 
if  the  terms  are  not  strictly  complied  with,  the  surety  is 
discharged.  The  surety  has  the  right  to  insist  that  payments 
be  not  made  prematurely,  that  no  variations  be  made  with- 
out the  consent  of  the  surety,  and  if  there  are  any  made,  the 
surety  will  be  released.  {Bell  v.  Paul,  35  Neb.  240,  52  N. 
W.  1110;  Bragg  v.  Shain,  49  Cal.  135;  Backus  v.  Archer, 
109  Mich.  666,  67  N.  W.  913 ;  Kane  v.  Thuener,  62  Mo.  App 
69;  Kissing  v.  Allspaugh,  91  Cal.  231,  27  Pac.  655,  13  L. 
R.  A.    418;  Simonson    v.    Thori,  36  Minn.    439,  31  N.  W. 
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861.)  It  is  not  sufficient  that  he  may  sustain  no  injury  by 
a  change  in  the  contract,  or  that  it  may  be  for  his  benefit. 
He  has  the  right  to  stand  upon  the  very  terms  of  his  contract ; 
and  if  he  does  not  assent  to  any  variation  of  it,  and  a  varia- 
tion is  made,  it  is  fatal,  and  courts  of  equity,  as  well  as  law, 
have  been  in  the  constant  habit  of  scanning  the  contracts  of 
surety  with  considerable  strictness.  {Tomlinson  v.  Simpson, 
33  Minn.  422,.  23  N.  W.  866;  Fidelity  <&  Deposit  Co.  v. 
Robertson,  136  Ala.  379,  34  South.  933 ;  Wehrung  v.  Denham, 
42  Or.  386,  71  Pac.  133;  Cowdry  v,  Hahn,  105  Wis.  455, 
76  Am.  St.  Rep.  923,  81  N.  W.  882;  Peters  v.  Mackay.  20 
Wash.  172,  54  Pac.  1122.)  Appellant  respectfully  submits 
that  the  action  of  the  court  in  permitting  the  witness  Sherer 
to  testify  from  catalogue  and  discount  sheet  prices  was  a 
gross  infraction  of  the  ruling  prohibiting  the  admission  of 
hearsay  evidence;  and  the  decision  of  the  courts  in  this  con- 
nection are  so  uniform  and  the  rule  itself  is  supported  with 
so  much  reason  that  we  believe  this  court  will  have  no 
difficulty  in  deciding  that  the  action  of  the  trial  court 
amounted  to  reversible  error.  {Whelan  v.  Lynch,  60  N.  T. 
469;  Cook  County  v.  Harms,  10  111.  App.  24;  Vogt  v.  Cope, 
66  Cal.  31,  4  Pac.  915;  Nelson,  Morris  (6  Co,  v.  Columbian 
Iron  Works  etc.,  76  Md.  354,  25  Atl.  417,  17  L.  E.  A.  851; 
O'Brien  v.  GaUagher,  26  Misc.  Rep.  838,  57  N.  Y.  Supp.  250; 
Norfolk  &  Western  By.  Co.  v.  Reeves,  97  Va.  284,  33  S.  E. 
606;  Deither  v.  Ferguson  Lumber  Co.,  9  Ind.  App.  173,  35 
N.  E.  843;  Fairley  v.  Smith,  87  N.  C.  367,  42  Am.  Rep.  522.) 

Pomey  &  Moore,  for  Respondent. 

Testimony  as  to  the  market  value  of  goods  from  one  who 
has  been  engaged  in  the  business  of  buying  and  selling  such 
goods  in  connection  with  his  business  for  a  number  of  years 
is  admissible,  even  though  it  appear  that  he  bases  his  estimates 
on  price  lists,  such  as  market  lists  furnished  to  him  by  deal- 
ers, viz.,  such  market  lists  as  dealers  are  governed  by  in  their 
transactions.  {Sirrine  v.  Briggs,  31  Mich.  443;  Cliquot's 
Champagne,  3  Wall.  114,  18  L.  ed.  116;  Republican  News- 
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paper  Co,  v.  Northwestern  Associated  Press,  51  Fed.  377,  2 
C.  C.  A.  282;  Whitney  v.  Thatcher,  117  Mass.  523;  Harrison 
V.  Olover,  72  N.  Y.  451;  Fennerstein's  Champagne  Case,  3 
Wall.  145,  18  L.  ed.  121,  and  footnotes;  Sisson  v.  C,  *  T.  B, 
R.  Co,,  90  Am.  Dec.  252,  and  notes.)  The  Champagne  cases 
were  explained  and  approved  by  Field,  J.,  in  Chaffee  v. 
United  States,  18  Wall.  516,  21  L.  ed.  908. 

STOCKSLAGER,  C.  J.— Appellant  commenced  its  action 
in  the  district  court  of  Latah  county,  and  alleged  its  ex- 
istence as  a  corporation  under  and  by  virtue  of  the  laws  of 
the  state  of  Maryland,  and  that  the  defendants,  the  Regents 
of  the  University  of  Idaho,  is  a  body  corporate,  created  and 
organized  under  the  laws  of  Idaho. 

The  fourth  allegation  is  that  the  defendant  university  and 
defendant  Dullanty,  on  the  twenty-seventh  day  of  July,  1901, 
made,  executed  and  delivered  a  certain  agreement  in  writing, 
a  copy  of  which  is  made  a  part  of  this  complaint,  marked 
"Exhibit  A.'' 

The  fifth  is  that  to  secure  the  performance  of  said  agree- 
ment on  the  part  of  the  defendant  Dullanty,  said  Dullanty, 
as  principal,  and  plaintiff,  as  surety,  on  the  twenty-seventh 
day  of  July,  1901,  executed  and  delivered  to  the  Regents  of 
the  University  of  Idaho  a  certain  bond,  a  copy  of  which  is  an- 
nexed to  this  complaint,  marked  "Exhibit  B,"  and  made  a 
part  hereof. 

6.  That  Dullanty  performed  all  the  matters  and  things  re- 
quired of  him  by  said  contract  with  the  regents  of  the  uni- 
versity in  accordance  with  the  terms  thereof,  up  to  about 
February  24,  1902,  at  which  time  he  threw  up  said  contract 
and  wholly  abandoned  the  same. 

7.  That  on  the  twenty-seventh  day  of  February,  1902,  de- 
fendant, the  Regents  of  the  University  of  Idaho,  according 
to  the  terms  and  conditions  of  the  above-mentioned  bond, 
notified  and  requested  plaintiff  to  proceed  with  said  contract 
and  complete  the  same;  that  in  compliance  with  said  notice, 
and  in  accordance  with  the  terms  of  said  contract  and  bond, 
the  plaintiff  immediately  assumed  said  contract  and  fully 
completed  the  same  at  its  own  cost. 
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8.  That  under  said  contract  and  by  direction  and  with  the 
consent  of  the  defendant,  the  Regents  of  the  University  of 
Idaho,  said  Dullanty  furnished  extras  in  labor  and  material 
not  called  for  in  the  specifications  mentioned  in  said  contract, 
of  the  value  and  agreed  price  of  $805. 

9.  That  under  the  said  contract  and  by  direction  and  with 
the  consent  of  the  defendant,  the  Regents  of  the  University 
of  Idaho,^  plaintiff ,  after  it  had  assumed  said  contract,  fur- 
nished extras  in  labor  and  material  not  called  for  in  the 
specifications  mentioned  in  said  contract,  of  the  value  and 
agreed  price  of  $428.55. 

10.  That  plaintiff  expended  in  completing  said  contract 
the  sum  of  $3,087. 

11.  That  defendant,  the  Regents  of  the  University  of  Idaho, 
has  paid  defendant  Dullanty  under  said  contract  the  sum 
of  $8,135.10. 

12.  That  on  or  about  March  14,  1902,  plaintiff  agreed  with 
defendant,  the  Regents  of  the  University  of  Idaho,  that  for- 
mal acceptance  of  the  work  under  said  contract  be  waived. 

13.  That  plaintiff  completed  the  work  under  said  contract 
to  the  satisfaction  of  it,  A.  Ritchie,  the  architect  mentioned 
in  said  contract,  and  the  Regents  of  the  University  of  Idaho, 
and  that  on  or  about  the  12th  of  June,  1902,  said  architect 
and  the  Regents  of  the  University  of  Idaho,  accepted  the 
work  under  said  contract. 

14.  That  on  or  about  the  twelfth  day  of  June,  1902,  de- 
fendant, the  Regents  of  the  University  of  Idaho,  promised  to 
pay  plaintiff  whatever  balance  was  due  on  account  of  said 
contract. 

15.  That  on  the  twelfth  day  of  June,  1902,  plaintiff  de- 
manded of  defendant,  the  Regents  of  the  University  of  Idaho, 
payment  of  the  balance  due  under  the  contract,  to  wit, 
$1,358.45,  which  demand  said  defendant  refused  and  still  re- 
fuses to  comply  with. 

16.  That  the  defendant,  the  Regents  of  the  University  of 
Idaho,  have  wholly  failed  and  refused  to  make  any  final  set- 
tlement with  the  plaintiff  under  said  contract  and  bond,  and 
that  there  is  now  due  and  owing  from  said  defendant  to  plain- 
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tiff  the  sum  of  $1,358.45,  with  interest  at  the  legal  rate  from 
June  12,  1902,  to  date. 

That  the  defendant  Dullanty  claims  that  there  is  still  due 
him  from  the  Regents  of  the  University  of  Idaho  certain 
money  under  said  contract. 

The  obligations  of  "Exhibit  A"  above  referred  to  and  im- 
portant for  a  determination  of  the  questions  before  us  are 
as  follows:  * ' Witnesseth,  the  said  contractor  does  hereby  cove- 
nant, promise  and  agree  to  and  with  the  said  Regents  in  the 
manner  following,  that  ia  to  say :  the  said  contractor  shall  and 
will,  for  the  consideration  hereinafter  named,  on  or  before 
the  Ist  day  of  October,  A.  D.  1901,  well  and  sufficiently  erect 
and  finish  the  plumbing  work  and  the  steam-heating  plant 
of  the  Girls'  Dormitory  Building,  and  shall  and  will  on  or 
before  the  first  day  of  November,  A.  D.  1901,  well  and  suffi- 
ciently erect  and  finish  the  plumbing  work  and  the  steam- 
heating  and  power  plant  of  the  Science  Hall  or  School  of 
Mines  Building,  both  of  said  buildings  being  now  in  the  course 
of  construction  upon  the  university  grounds  in  the  city  of 
Moscow,  Idaho;  said  plumbing  work  to  be  done  according  to 
the  drawings  and  specifications  for  said  work  as  prepared  by 
W.  A.  Ritchie,  architect,  and  signed  by  the  parties  hereto; 
and  said  steam-heating  and  power  plant  to  be  done  according 
to  the  drawings  and  specifications  for  said  work  as  prepared 
by  W.  A.  Ritchie,  architect,  and  according  to  the  detail  draw- 
ings and  specifications  submitted  by  the  said  contractor  with 
his  bid,  all  signed  by  the  parties  hereunto;  all  of  said  work 
to  be  done  in  a  good,  workmanlike  and  substantial  manner 
to  the  satisfaction  of  the  architect  and  regents,  and  said  con- 
tractor shall  procure,  provide  and  supply  such  good,  proper 
and  sufficient  materials  and  labor  of  all  kinds  whatsoever,  and 
all  scaffolding,  implements,  tools  and  cartage  necessary  for 
the  completion  and  finishing  of  said  plumbing  work  and 
steam-heating  and  power  in  said  building  in  a  substantial  and 
satisfactory  manner  in  accordance  with  said  plans,  specifica- 
tions and  detail  drawings  for  the  sum  of  eight  thousand  two 
hundred  and  sixty  ($8,260)  dollars. 
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"And  said  regents  do  hereby,  for  themselves  and  their  snc- 
eessors  in  o£Sce,  as  such  regents,  and  for  and  on  behalf  of  the 
Regents  of  the  University  of  Idaho,  and  for  and  on  behalf 
of  the  state  of  Idaho,  covenant,  promise  and  agree  to  and 
with  the  said  contractor,  his  executors,  administrators  and 
assigns,  that  they,  the  Regents  of  the  University  of  Idaho, 
shall  and  will,  in  consideration  of  the  covenants  and  agree- 
ments being  strictly  performed  by  said  contractor  as  spe- 
cified herein,  pay  or  cause  to  be  paid  unto  the  said  contractor 
the  sum  of  eight  thousand  two  hundred  and  sixty  ($8,260) 
dollars  in  the  following  manner,  to  wit :  Payments  to  be  made 
semi-monthly  upon  estimates  to  be  prepared  by  the  architect, 
covering  the  value  of  all  materials  provided  and*  delivered  on 
the  university  grounds,  and  the  value  of  all  labor  employed 
upon  the  works  during  the  two  weeks  preceding,  less  ten  per 
cent  (10%)  of  the  total  value  of  the  materials  and  labor 
provided,  which  said  ten  per  cent  (10%)  shall  be  retained 
until  the  completion  of  said  plumbing  work  and  steam-heat- 
ing and  power  plants  in  said  buildings,  and  the  final  ac- 
ceptance of  the  same  by  the  architect  and  the  regents,  pro- 
vided that  each  of  said  partial  paimients  shall  be  made  only 
upon  certificates  being  first  presented,  signed  by  the  said  W. 
A.  Ritchie,  architect,  to  the  effect  that  the  material  and  labor 
upon  which  said  payments  are  to  become  due,  respectively, 
have  been  procured,  provided,  supplied  and  performed  in  ac- 
cordance with  the  drawings  and  specifications,  and  in  compli- 
ance with  the  provisions  of  the  contract.  And  it  is  hereby 
further  agreed  by  and  between  the  parties  hereunto : 

"First.  The  specifications  and  drawings  are  intended  to  co- 
operate so  that  any  material  or  work  called  for  in  the  speci- 
fications and  not  sho¥ni  or  indicated  on  the  drawings,  or  vice 
versa,  are  to  be  procured,  provided,  supplied  and  performed 
the  same  as  if  it  were  particularly  set  forth,  mentioned,  in- 
dicated or  shown  in  both  the  drawings  and  specifications,  to 
be  true  meaning  and  intent  of  said  drawings  and  speci- 
fications. 

"Second.  The  contractor,  at  his  proper  cost  and  expense,  is 
to  procure,  provide  and  supply  all  manner  of  materials,  labor. 
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scaffolding,  implements,  tools,  cartage,  etc.,  of  every  descrip- 
tion necessary  or  requisite  for  the  performance  and  comple- 
tion of  this  contract. 

**  Third.  Should  the  said  regents  at  any  time  during  the 
progress  of  the  work  in  said  buildings  require  any  alterations, 
deviations,  additions,  omissions  from  the  drawings,  specifica- 
tions of  this  contract,  they  shall  be  at  liberty  to  have  such 
changes  made  and  the  same  shall  in  no  way  or  manner  affect 
or  avoid  this  contract,  but  the  additional  cost,  if  any,  of  such 
changes  will  be  added  to  the  contract  price  of  this  work  and 
deduction  shall  be  made  from  said  contract  price  for  all  omis- 
sions of  work  specified,  at  a  fair  and  reasonable  valuation. 
No  bill  will  be  allowed  or  claim'  paid  for  extra  materials  or 
labor  used  in  alterations,  deviations  or  additions  to  the  work, 
unless  such  alterations,  deviations  or  additions  have  first  been 
recommended  by  the  architect  and  approved  by  the  regents 
and  the  price  thereof  agreed  upon  in  writing  before  said 
alterations  or  deviations  or  added  work  is  performed. 

'*  Fourth.  Should  any  dispute  arise  respecting  the  true  value 
of  any  extra  work  or  omitted  work,  the  same  shall  be  valued 
by  two  competent  persons,  one  employed  by  the  said  regents 
and  the  other  by  the  said  contractor,  who  in  case  they  cannot 
agree  as  to  the  value  of  such  work  or  omitted  work,  shall  name 
an  umpire  whose  decision  shall  be  final  and  binding  upon  all 
the  parties  to  this  contract. 

''Fifth.  Should  the  said  contractor  at  any  time  during  the 
progress  of  said  work  refuse  or  neglect  to  procure,  provide  or 
supply  a  sufficiency  of  suitable  materials  or  workmen,  the  re- 
gents shall,  upon  the  advice  of  the  architect,  have  the  power 
to  procure,  provide  or  supply  the  requisite  materials  or  work- 
men after  three  days'  notice  to  said  contractor  to  finish  the 
work  on  said  buildings  and  all  expense  so  incurred  by  the  said 
regents  shall  be  deducted  from  the  amount  remaining  due  to 
the  said  contractor  under  this  contract  at  the  time  of  said  de- 
fault. 

''Sixth.  The  said  contractor  shall,  within  twenty-four  hours 
after  receiving  written  notice  to  that  effect  from  the  architect 
and  regents,  proceed  to  remove  from  the  buildings  or  from  the 
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grounds  all  condemned  materials,  whether  worked  or  un- 
worked,  and  shall  take  down  such  portions  of  all  work  as  may- 
be condemned  by  the  said  architect  and  regents  as  being  un- 
sound or  improper  or  in  any  way  failing  to  conform  to  the 
drawings  and  specifications  and  the  conditions  of  the  contract. 

"Seventh.  Should  any  dispute  arise  respecting  the  true  con- 
struction or  meaning  of  the  drawings  or  specifications,  the 
same  shall  be  referred  to  the  architect,  whose  decision  thereon 
and  upon  all  matters  pertaining  thereto  shall  be  final  and  con- 
dusiye ;  and  should  it  appear  that  the  work  hereby  intended 
to  be  done  or  any  matters  relative  thereto  are  not  sufficiently 
detailed  or  explained  in  the  said  drawings  or  specifications, 
the  architect  will  prepare  such  additional  detail  drawings  or 
furnish  such  explanation  as  may  be  necessary,  and  the  said 
contractor  shall  construct  such  portion  of  the  work  in  ac- 
cordance with  such  additional  detail  drawings  or  such  ex- 
planations as  a  part  of  this  contract  so  far  as  they  may  be  con- 
sistent with  the  original  drawings  and  specifications. 

''Eighth.  The  said  contractor  shall  cover  and  protect  all 
portions  of  the  plastering,  carpentry  work  and  materials  in 
the  building  and  protect  the  same  from  damage  by  reason  of 
carelessness  of  his  employees  in  and  about  the  building  at  all 
times  during  the  construction  of  this  work,  and  any  such  dam- 
age shall  be  repaired  and  made  good  by  the  said  contractor  at 
his  own  cost.  The  regents  shall  not  in  any  manner  be  answer- 
able or  accountable  for  any  injury  to  any  person  or  persons 
employed  on  this  work  in  or  about  the  said  buildings,  or  for 
any  loss  or  damage  that  shall  or  may  happen  to  the  said  work 
or  to  said  buildi-igs,  or  in  any  part  or  parts  thereof  respectively, 
or  for  any  materials  or  things  used  and  employed  in  or 
about  the  construction  or  finishing  of  the  same  at  any  time 
during  the  progress  of  this  work  in  said  buildings. 

''Ninth.  Said  contractors  shall  permit  the  architect  and  re- 
gents and  any  persons  appointed  by  the  architect  and  regents, 
to  visit  and  inspect  the  said  work,  or  any  part  thereof  at  all 
times  during  the  progress  of  the  same,  and  shall  provide  suffi- 
cient, safe  and  proper  facilities  for  such  inspection. 
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*' Tenth.  The  said  contractor  shall  and  will  proceed  with  the 
work  and  every  part  thereof  in  a  prompt  and  diligent  manner, 
and  shall  not  hinder  or  delay  the  work  of  any  and  all  co- 
operating contractors  or  subcontractors  in  or  about  said  build- 
ing, and  shall  and  will  fully  complete  and  finish  the  said  work 
in  accordance  with  said  drawings  and  specifications  and  the 
terms  of  this  contract  on  or  before  the  dates  hereinbefore 
mentioned  for  the  completion  of  the  work  in  each  of  said 
buildings  respectively ;  if  the  said  work  shall  not  be  completed 
in  each  of  said  buildings  within  the  time  hereinbefore  men- 
tioned, then  the  said  contractor  shall  pay  to  the  said  regents 
for  each  day's  delay  after  the  date  for  the  completion  of  the 
said  work  in  each  of  said  buildings,  respectively,  above  fixed, 
the  sum  of  ten  ($10)  dollars,  as  liquidated  damages,  provided, 
however,  that  should  any  portion  of  said  delay  have  been 
caused  by  reason  of  fire  or  by  changes  or  alterations  in  the  said 
plans,  specifications  and  buildings  or  by  labor  strikes  or  by 
reason  of  the  acts  of  any  co-operating  contractor  or  subcon- 
tractor or  by  any  action  of  the  said  regents,  and  should  the 
architect  certify  that  an  allowance  of  additional  time  should 
be  made  on  account  of  said  delay,  then,  and  in  that  event, 
said  contractor  shall  be  released  from  the  pa3anent  of  the 
stipulated  damages  for  the  time  so  certified  by  the  architect 
and  no  more. 

**  Eleventh.  And  it  is  mutually  agreed  by  and  between  the 
parties  hereunto  that  the  said  contractor  shall  construct,  finish 
and  complete  the  steam-pipe  mains  and  returns  between  the 
said  buildings  in  accordance  with  the  plans  and  specifications 
for  the  agreed  price  of  one  and  five  one-hundredths  ($1.06) 
dollars  per  lineal  foot,  and  that  upon  the  completion  of  this 
portion  of  said  work  the  architect  shall  measure  this  steam 
main  and  returns  and  shall  issue  a  certificate  for  the  amount 
due  said  contractor  for  said  work  at  the  agreed  price. 

**  Twelfth.  This  contract  shall  be  of  force  and  effect  only 
after  the  said  contractor  shall  have  executed  and  delivered  a 
good  and  sufficient  bond  for  the  faithful  performance  of  his 
contract  and  for  the  payment  of  all  materials  and  labor  enter- 
ing into  the  construction  of  said  work,  which  bond  shall  be  in 
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the  amount  of  five  thousand  ($5,000)  dollars,  with  some  ac- 
ceptable surety  company  as  surety  to  said  bond. 
•  *'In  witness  whereof,  the  said  Regents  of  the  University  of 
Idaho,  by  resolution  of  thr  board  of  regents,  have  caused  these 
presents  to  be  subscribed  by  the  president  and  secretary,  and 
its  corporate  name  and  seal  to  be  affixed  hereunto,  and  the  said 
contractor  has  hereunto  set  his  hand  and  seal  this  twenty- 
seventh  day  of  July,  A.  D.  1901. 

''THE  REGENTS  OP  THE  UNIVERSITY  OP  IDAHO, 
*'By  JNO.  B.  GOODE, 

''President. 
"GEORGE  C.  PARKINSON, 

"Secretary. 
"P.  J.  DULLANTY." 

The  bond  referred  to  as  "Exhibit  B"  is  of  the  character  in 
common  use  by  companies  of  the  character  of  the  plaintiff. 
The  conditions  of  the  bond  above  referred  to  are  as  follows: 
"That  if  the  said  principal  shall  well,  truly  and  faithfully 
comply  with  all  the  terms,  covenants  and  conditions  of  said 
contract  on  his  part  to  be  kept  and  performed  according  to  its 
tenor,  then  this  obligation  is  to  be  null  and  void;  otherwise 
to  be  and  remain  in  full  force  and  virtue  in  law. 

"This  bond  is  issued  subject  to  the  following  provisions: 
'Provided,  that  said  surety  shall  be  notified  in  writing  of  any 
act  on  the  part  of  the  said  principal,  or  his  agent  or  employees, 
which  shall  involve  a  loss  for  which  the  said  surety  is  responsi- 
ble hereunder,  immediately  after  the  occurrence  of  such  act 
shall  have  come  to  the  knowledge  of  the  duly  authorized  rep- 
resentative or  representatives  of  the  Regents  of  the  University 
of  Idaho,  a  body  corporate,  who  shall  have  the  supervision 
of  the  completion  of  said  contract,  and  a  registered  letter 
mailed  to  the  president  of  said  surety,  at  its  principal  office  in 
Baltimore  City,  Maryland,  shall  be  deemed  sufficient  notice 
within  the  meaning  of  this  bond. 

"  'Provided  further,  that  if  the  said  principal  shall  fail  to 
comply  with  all  the  conditions  of  said  contract  to  such  an  ex- 
tent that  the  same  shall  be  forfeited,  then  said  surety  shall 
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have  the  right  and  privilege  to  assume  said  contract  and  to 
sublet  or  complete  same,  whichever  said  surety  may  elect  to 
do,  provided  it  is  done  in  accordance  with  said  contract. 

*'  'Provided  further,  that  in  the  event  of  any  breach  of  the 
conditions  of  the  bond,  said  surety  shall  be  subrogated  to  all 
the  rights  and  properties  of  said  principal  arising  out  of  said 
contract,  and  all  deferred  payments  and  any  and  all  moneys 
and  properties  at  that  time  due  and  payable  or  that  may 
thereafter  become  due  and  payable  to  the  said  principal,  un- 
der and  by  virtue  of  said  contract  shall  be  credited  upon  any 
claim  the  said  Regents  of  the  University  of  Idaho,  a  body 
corporate,  may  make  upon  said  surety  because  of  said  breach. 

**  'Prov.ided  further,  that  any  suits  at  law  or  proceedings  in 
equity  brought  against  this  bond,  to  recover  any  claim  here- 
under, must  be  instituted  within  six  months  after  the  first 
breach  of  said  contract. 

'*  'And  provided  further,  that  said  surety  shall  not  be  liable 
for  a  greater  sum  than  five  thousand  ($5,000)  dollars  because 
of,  or  on  account  of,  this  bond. 

**  *And  provided  lastly,  that  the  assured  or  the  superintend- 
ent of  the  work  must  give  the  said  surety  due  notice  before  the 
last  payment  under  the  contract  herein  referred  to  is  made  to 
the  principal,  otherwise  this  obligation  shall  be  void  as  to  any 
liability  of  the  surety  hereunder.'  " 

The  defendant  in  its  answer,  for  the  want  of  knowledge  and 
information,  denies  allegations  1  and  2  of  the  complaint  and 
admits  paragraphs  3  and  4.  Admits  that,  as  alleged  in  para- 
graph 5,  on  the  twenty-seventh  day  of  July,  1901,  defendant 
Dullanty,  as  principal,  and  plaintiff  as  surety,  executed  to 
defendant  University  of  Idaho  a  certain  bond,  of  which  "Ex- 
hibit B''  is  a  substantial  copy,  but  denies  the  balance  of  in- 
formation or  knowledge.  Denies  allegation  6.  Admits  allega- 
tion 7,  wherein  it  is  stated  that  the  defendant  University  of 
Idaho  notified  and  requested  the  American  Bonding  and  Trust 
Company  of  Baltimore  City,  the  above-named  surety  of  the 
defendant,  P.  J.  Dullanty,  to  proceed  with  said  contract  and 
complete  the  same,  but  denies  that  it  ever  notified  or  requested 
the  plaintiff  to  proceed  with  said  contract  or  complete  the 
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same,  and  denies  that  said  plaintiflE  or  anyone  else,  ever  com- 
pleted the  said  contract  at  his  own  cost  or  otherwise. 

Denies  all  of  paragraphs  8  and  9  and  all  the  allegations  of 
the  complaint,  and  by  way  of  a  separate  defense  and  counter- 
claim says:  1.  That  defendant  University  of  Idaho  is  a  body 
corporate  and  that  until  about  April,  1902,  the  American 
Bonding  and  Trust  Company  of  Baltimore  City  was  a  corpora- 
tion ;  2.  Avers  the  contract  between  defendant  university  and 
Dullanty ;  3.  The  execution  and  delivery  of  the  bond  set  out  in 
the  complaint  as  plaintiff 's  ** Exhibit  B" ;  4.  That  immediately 
thereafter  Dullanty  entered  upon  the  performance  of  the  con- 
tract and  furnished  a  part  or  portion  of  the  materials  required 
before  the  performance  of  the  same  and  caused  to  be  performed 
a  part  of  the  work  and  labor  required  by  the  terms  thereof. 

The  fifth  avers  that  said  Dullanty  did  not  perform  the  con- 
ditions of  said  contract  by  completing  the  steam-heating  plants 
of  the  Girls'  Dormitory  Building  on  or  before  October  1, 
1901,  and  did  not  erect  and  finish  the  plumbing  work  and  the 
steam-heating  plants  of  the  Science  Hall  or  School  of  Mines 
Building  on  or  before  the  first  day  of  November,  1901,  and 
that  on  or  about  the  thirteenth  day  of  January^  1902,  he  for- 
feited said  contract,  and  the  said  surety,  the  American  Bond- 
ing and  Trust  Company,  did  assume  said  contract  and  un- 
dertook to  perform  all  the  terms  and  conditions  to  be  kept 
and  performed  by  said  Dullanty. 

6.  Avers  that  from  the  first  day  of  October,  1901,  to  said 
thirteenth  day  of  January,  1902,  said  Dullanty  had  become 
indebted  to  this  defendant  in  the  sum  of  $1,050,  under  the 
terms  of  said  contract,  for  delay  or  failing  to  perform  and 
complete  the  work  required  to  be  done  by  the  terms  of  the 
contract  on  the  building  designated  as  the  Girls'  Dormitory, 
and  in  the  further  sum  of  $740  for  delay  in  failing  to  perform 
and  complete  the  work  in  the  Science  Hall  or  School  of  Mines 
Building,  no  part  of  which  has  been  paid. 

7.  That  up  to  January  13,  1902,  this  defendant  had  paid 
to  Dullanty  $6,930,  in  compliance  with  the  terms  and  con- 
ditions of  said  contract,  and  upon  estimates  made  by  W.  A. 
Ritchie  upon  materials  furnished  and  labor  performed  by 
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Dullanty,  and  had  promised  and  agreed  to  pay  Crane  Com- 
pany of  Portland,  Oregon,  the  sum  of  $1,160  for  goods  and 
material  sold  to  the  said  Dullanty  to  be  used  by  said  Dul- 
lanty in  performing  the  conditions  of  said  contract,  which 
said  Crane  Company  delivered  to  Dullanty  upon  the  promise 
of  this  defendant  to  pay  said  sum  of  $1,160. 

8.  Avers  that  on  January  13,  1902,  Dullanty  having  failed 
to  comply  with  all  the  conditions  of  the  contract,  the  plain- 
tiff acting  under  an  option  reserved  in  said  bond,  did  as- 
sume said  contract  and  undertake  to  i>erf  orm  the  requirements 
of  said  contract. 

9.  Avers  that  said  bonding  company  failed  for  a  period  of 
fifty-seven  days  after  the  thirteenth  day  of  January,  1902, 
to  perform  said  contract,  so  that  said  buildings,  or  either  of 
them,  could  be  occupied,  and  thereby  became  indebted  to 
this  defendant  in  the  sum  of  $1,140  for  delay  in  erecting  and 
finishing  the  plumbing  work  and  the  steam-heatin?  of  the 
said  Girls'  Dormitory  and  said  Science  Hall  or  School  of 
Mines  Building  as  provided  for  in  said  contract. 

10.  That  said  American  Bonding  and  Trust  Company  failed 
to  furnish  the  materials  and  perform  the  work  and  require- 
ments called  for  by  said  contract  in  this,  to  wit :  That  the  soil 
pipe  mains  do  not  exceed  four  inches  inside  diameter  and 
the  principal  branches  do  not  exceed  four  inches  inside  di- 
ameter. That  no  caps  of  any  kind  were  or  are  provided  on 
the  ventilator  stacks;  that  the  lead  pipes  under  the  various 
fixtures  provided  and  placed  under  said  contract  were  not 
rubbed  bright  and  varnished;  that  no  hose  or  hoserack  was 
provided  for  the  tnird  floor  of  the  Science  Hall  or  School  of 
Mines  Building ;  that  the  two  water-closet  in  lavatory  on  the 
basement  floor  of  the  dormitory  were  not  put  in;  that  the 
fifty  feet  of  one  and  one-half  inch  rubber-lined  cotton  hose 
for  one  swinging  hoserack  was  not  provided  in  the  Girls* 
Dormitory;  that  no  **T"  handle  brass  stopcocks  were  placed 
in  the  supply  pipes  of  the  washbowls  in  the  bathrooms  of 
the  dormitory;  that  no  '*T"  handle  brass  stopcock  with  side 
outlet  drain  was  placed  in  the  main  supply  for  hot  and  cold 
water  in  each  toilet-room,  nor  was  any  waste  pipe  placed  to 
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connect  therewith  for  the  purpose  of  draining  out  pipes  of 
that  room  in  case  of  breaks  or  leaks ;  that  no  safe  pans  of  any 
kind  were  placed  in  the  water-closets  and  wash  basins  on  the 
first  and  second  floors  of  said  building,  nor  was  there  any 
safe  waste  mains  to  be  carried  to  the  outside  of  the  building 
with  separate  drain  pipe  outlet  to  the  sewer.  All  corner  slabs 
for  single  wash  basins  are  only  eight  (8)  inches,  nor  was  there 
any  bronze  iron  brackets  placed  under  each  marble  wash- 
stand,  nor  was  the  kitchen  provided  with  a  slop  sink  with 
brass  flushing  rim  on  combination  trap  stand,  nor  were  hose 
bib  faucets  and  siphon  cistern  on  iron  brackets  with  nickle- 
plated  chain  and  pull  provided.  Urinal  stalls  are  only  two 
feet  wide  and  five  feet  and  six  inches  high.  The  back  ends 
and  partition  slabs  are  only  seven-eighths  inch  thick.  The 
floor  slab  is  only  one  and  one-half  inch  thick.  The  floor  slab 
has  no  gutter  and  is  not  grooved  and  has  no  outlet  in  the  slab ; 
is  not  fitted  with  strainer  or  connection  to  waste  safe  branch 
and  main,  nor  was  any  automatic  flushing  tank  placed  above 
the  urinal  staUs  as  provided  for  in  said  contract.  Under  the 
head  of  engine  and  connection,  the  specifications  referred  to 
in  said  contract  provide  as  follows: 

**The  three-inch  high  pressure  steam  supply  pipe  from  high 
pressure  header  is  included  in  these  specifications.  If  this 
engine  referred  to  is  in  place  and  ready  for  connection  there- 
to ,  the  same  are  to  be  made  by  this  contractor.  In  live  steam 
connection  from  high  pressure  main,  place  a  three-inch  Austin 
grease  eliminator  and  three-incn  gate  valve.  In  the  exhaust 
connection  from  engine  place  plugged  *T'  for  connection  for 
plumber's  tank;  also  a  five-inch  Austin  grease  eliminator  near 
low  pressure  connection.  Prom  engine  run  a  five  (5)  inch 
exhaust  pipe  through  roof  and  to  a  point  six  feet  above  roof. 
Provide  this  exhaust  pipe  with  a  five  (5)  inch  Davis  noise- 
less back  pressure  valve.  The  top  of  this  exhaust  head  to 
be  provided  with  a  five  (5)  inch  Lyman  patent  galvanized 
exhaust  head.  From  this  exhaust  head  run  a  one  (1)  inch 
relief  to  trap  in  boiler  room,''  no  part  or  portion  of  which 
Idijo,  Vol.  11—12 
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fixtures  was  placed,  supplied  or  provided  by  the  said  Ameri- 
can Bonding  and  Trust  Company  of  Baltimore  City. 

Specifications  further  provide:  *' Furnish  and  place  in 
boiler-room,  where  shown  on  plans,  one  (1)  Worthington, 
Deen  or  Snow  automatic  feed  pump  and  receiver,  size  5i/4x 
3%x5  and  brass  fitted.  This  pump  and  receiver  to  be  used 
only  when  heating  system  is  in  operation.  To  be  provided 
with  a  Detroit  Light  Feed  Lubricator. 

*' FOUNDATION. 

**The  foundation  for  the  pump  and  receiver  and  the  supply 
tank  to  be  set  on  a  suitable  solid  brick  or  stone  foundation 
with  a  stone  cap  6  inches  thick."  In  lieu  of  which  the  said 
American  Bonding  and  Trust  Company  of  Baltimore  City 
placed  a  cheap  wooden  tank  for  receiver  and  an  inferior  pump, 
set  on  wooden  plank  for  a  foundation.  Said  specifications 
further  provide: 

**  Furnace  and  sink  to  level  of  boiler-room  floor.  One  cast- 
iron  blow-off  cr.tch  basin  twenty-four  inches  in  diameter  and 
thirty-six  inches  deep  provided  with  three  (3)  inch  outlet 
and  removable  cover.  This  basin  to  receive  blow-off  from 
boilers,  tank  and  trap.  From  catch  basin  run  a  one  and  one- 
half  inch  vapor  pipe  to  a  point  above  roof,''  no  part  of  which 
was  supplied  r  provided.  Nor  were  any  galvanized  sleeves 
provided  where  pipes  passed  through  the  floors  of  said  build- 
ings and  two  eighty-foot  radiators,  provided  for  in  said 
contract  to  be  placed  in  the  third  story  of  said  building  known 
as  the  Science  Hall  of  School  of  Mines,  were  not  placed  or 
erected  therein  and  other  various  and  divers  omissions  not 
herein  mentioned,  to  defendant's  damage  in  the  sum  of  two 
thousand  dollars. 

11.  That  the  plumbing  work  and  steam-heating  and  power 
plants  in  said  buildings  furnished  and  provided  by  the  Ameri- 
can Bonding  and  Trust  Company  of  Baltimore  City,  in  com- 
pleting said  contract  after  it  had  assumed  the  same,  are 
greatly  inferior  to,  and  of  less  value,  than  the  plumbing  work 
and  steam-heating  and  power  plants  provided  for  said  build- 
ings by  the  terms  of  said  contract,  and  that  the  difference  in 
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value  between  the  said  plumbing  work  and  steam  heating 
and  power  plants  furnished  and  placed  in  said  building  by 
the  said  American  Bonding  and  Trust  Company  and  the 
plumbing  work  and  steam-heating  and  power  plants  for  said 
buildings  provided  for  in  said  contract  is  the  sum  of  two 
thousand  ($2,000)  dollars;  tha«,  neither  the  said  W.  A.  Rit- 
chie, the  architec;  mentioned  in  said  contract,  nor  this  de- 
fendant, has  accepted  said  plumbing  work  or  steam-heating 
or  power  plants  in  said  building,  or  either  of  them,  or  any 
part  or  portion  thereof. 

12.  That  some  time  prior  to  the  s»-id  thirteenth  day  of  Janu- 
ary, 1902,  when  the  said  American  Bonding  and  Trust  Com- 
pany of  Baltimore  City  assumed  the  said  contract  by  the  said 
P.  J.  Dullanty  forfeited  as  above  set  forth,  the  said  P.  J. 
Dullanty  had  purchased  from  Crane  Company  of  Portland, 
Oregon,  certain  goods  and  materials  to  the  amount  of  eleven 
hundred  and  sixty  dollars  ($1160),  to  be  used  by  him,  the 
said  P.  J.  Dullanty,  in  erecting  and  finishing  the  plumbing 
work  and  steam-heating  plant  of  the  Girls'  Dormitory  Build- 
ing, and  the  plumbing  work  and  steam-heating  and  power 
plant  of  the  Science  Hall  or  School  of  Mines  Building,  men- 
tioned in  said  contr:,ct. 

13.  That  prior  to  the  delivery  of  said  goods  and  materials 
by  Crane  Company  to  the  said  P.  J.  Dullanty  on  about  De- 
cember   ,  1901,  this  defendant,  at  the  request  of  said  P. 

J.  Dullanty,  promised  and  agreed  to  pay  to  the  said  Crane 
Company  for  said  goods,  f,  o.  b.  cars,  Moscow,  the  sum  of 
eleven  Iiundred  and  sixty  ($1160)  dollars,  and  in  considera- 
tion of  said  promise  so  made  by  this  defendant,  the  said 
Crane  Company  did  deliver  said  goods  and  materials  to  the 
said  P.  J.  Dullanty. 

14.  That  on  the  said  thirteenth  day  of  January,  A.  D.  1902, 
when  the  said  American  Bonding  and  Trust  Company  of  Bal- 
timore City  assumed  said  contract  as  above  set  forth,  it  prom- 
ised and  agreed  to  and  with  this  defendant  that  if  the  said 
W.  A.  Ritchie  would  issue  a  certificate  of  estimate  in  the 
simi  of  twelve  hundred  and  five  and  ten  one  hundredths 
($1205.10)   dollars,  upon  the  material  theretofore  furnish  pr! 
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and  the  work  theretofore  performed  by  the  said  P.  J.  DuUanty, 
under  said  contract;  that  it,  the  said  Americn^n  Bonding  and 
Trust  Company  of  Baltimore  City,  out  of  the  proceeds  re- 
ceived from  such  estimate,  would  pay  to  the  said  Crane  Com- 
pany the  said  sum  of  eleven  hundred  and  sixty  ($1,160)  dol- 
lars, which  this  defendant  had  promised  and  agreed  to  pay  and 
to  save  this  defendant  harmless  therefrom. 

15.  That  in  consideration  of  said  promise  made  by  the  said 
American  Bonding  and  Trust  Company  of  Baltimore,  and  its 
further  promise  to  immediately  proceed  to  sufficiently  erect 
and  furnish  the  plumbing  work  and  the  steam-heating  plant 
of  the  Girls'  Dormitory  Building  and  the  steam-heating  and 
power  plant  and  the  plumbing  work  of  the  Science  Hall  or 
School  of  Mines  Building,  mentioned  in  said  contract,  this  de- 
fendant consented  that  the  said  W.  A.  Ritchie,  architect  afore- 
said, issue  such  certificate  of  estimate,  and  that  the  same  was 
delivered  to  the  American  Bonding  and  Trust  Company  of 
Baltimore  City. 

16.  That  the  said  American  Bonding  and  Trust  Company  of 
Baltimore  City  received  upon  said  certificate  the  sum  of  twelve 
hundred  and  five  and  ten  one-hundredths  ($1,205.10)  dol- 
lars, but  failed  to  pay  to  the  said  Crane  Company  of  Port- 
land, Oregon,  the  said  sum  of  eleven  hundred  and  sixty  ($1,- 
160)  dollars,  or  any  part  or  portion  thereof,  and  converted 
the  said  sum  of  eleven  hundred  and  sixty  ($1,160)  dollars 
so  paid  to  it  by  this  defendant  to  its  own  use  and  benefit,  to 
plaintiff's  damage  in  the  sum  of  eleven  hundred  and  sixty 
($1,160)  dollars,  with  interest  thereon  from  the  said  thir- 
teenth day  of  January,  A.  D.  1902,  at  the  rate  of  seven  per 
cent  per  annum. 

17.  That  upon  an  examination  of  the  plaintiff's  complaint 
herein  filed  and  verified  by  W.  S.  Gilbert,  attorney  for  plain- 
tiff, this  defendant  is  informed  and  believes,  and  upon  such 
information  alleges  the  truth  to  be,  that  the  plaintiff  herein, 
** American  Bonding  Company  of  Baltimore,"  a  corporation, 
has  succeeded  to  all  the  property  and  rights,  and  is  liable  for 
all  the  debts,  defaults  and  obligations  of  the  said  American 
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Bonding  and  Trust  Company  of  Baltimore  City,  the  surety 
above  mentioned. 

Upon  these  pleadings  this  case  was  submitted  to  a  jury,  and 
on  the  eighth  day  of  January,  1904,  a  judgement  was  entered 
in  favor  of  the  defendant  on  his  counterclaim  in  the  sum  of 
eighteen  hundred  and  forty-four  and  twenty-three  one-hun- 
dredths  ($1,844.23)  dollars,  being  the  amount  found  by  the 
jury.  The  appeal  is  from  the  judgment  and  the  order  of  the 
court  overruling  plaintiff's  motion  for  a  new  trial. 

We  find  thirty-two  errors  assigned  in  the  record,  largely 
based  upon  the  ruling  of  the  trial  court  in  the  admission  and 
rejection  of  evidence,  the  giving  and  refusal  to  give  instruc- 
tions. There  is  no  dispute  as  to  the  execution  and  delivery 
of  the  contract,  its  terms  and  conditions ;  neither  is  there  any 
controversy  over  the  execution  and  delivery  of  the  bond  with 
its  obligations.  It  is  also  an  undisputed  fact  that  appellant 
undertook  to  perform  the  terms  and  conditions  of  the  contract 
after  it  was  informed  that  DuUanty  had  defaulted  in  his  obli- 
gations as  shown  by  such  contract  with  the  Regents  of  the  Uni- 
versity of  Idaho. 

The  important  questions,  and  the  controlling  ones,  are  as  to 
the  responsibility  of  the  appellant  after  it  assumed  the  con- 
tract of  Dullanty,  and  the  suflSciency  and  competency  of  the 
evidence  of  the  respondent  university  to  support  its  counter- 
claim. It  is  argued  by  counsel  for  respondent  that:  **When 
appellant  was  informed  of  the  default  of  Dullanty  to  comply 
with  the  conditions  of  the  contract,  it  had  the  privilege  of 
standing  upon  the  terms  of  its  bond ;  it  could  voluntarily  pay 
any  damages  resulting  from  Dullanty 's  defaults,  or  it  could 
voluntarily  assume  Dullanty  *s  contract  and  undertake  to  per- 
form and  complete  the  same."  We  think  this  is  a  correct 
statement  of  the  law;  hence  the  relations  between  the  appel- 
lant anc  the  university  are  the  same  as  if  Dullanty  were  suing 
the  Regents  ot  the  University  of  Idaho  for  a  balance  due  on 
his  contract,  and  the  latter  were  attempting  to  counterclaim 
against  his  cause  of  action. 

Counsel  for  appellant  say:  **The  board  of  regents  were 
themselves  first  in  fault,  and  did  not  comply  with  the  provi- 
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sions  of  the  bond  under  which  appellant  was  bound,  in  that 
the  respondent  did  not  give  the  appellant  notice  of  the  occur- 
rence of  acts  which  might,  and  did,  occasion  loss  to  the  ap- 
pellant at  such  time,  nor  in  the  manner  provided  by  the 
bond.*'    It  seems  to  be  conceded  that  appellant  was  not  no- 
tified of  the  default  of  Dullanty  in  the  fulfillment  of  his  con- 
tract until  about  the  twenty-eighth  day  of  December,  19§l. 
This  being  true,  respondent  could  not  counterclaim  agaiSH 
appellant  the  liquidated  damages  provided  for  in  the  contract 
^  of  Dullanty  with  respondent   universitj^.     "When   appellant 
was  notified  that  Dullanty  had  defaulted,  and  it  assumed  to 
*^  carry  out  the  terms  of  the  contract,  it  immediately  became 
liable  to  respondent,  the  university,  for  all  inferior  work  done 
Jby  Dullanty,  also  the  difference  in  value  between  the  articles 
iAised  by  Dullanty  and  the  articles  called  for  by  the  contract — 
^f.  articles  differing  from  or  inferior  were  used — and  any  dam- 
vage  that  may  have  been  caused  by  the  use  of  inferior  articles. 

Learned  counsel  for  appellant  insist  that  respondent  having 
failed  for  a  period  of  about  two  months  to  notify  it  of  the 
failure  of  Dullanty,  no  liability  exists  against  appellant  for 
any  damages  which  may  have  been  sustained  by  respondent  by 
reason  of  Dullanty  having  failed  to  comply  with  the  terms  of 
his  contract.  We  cannot  agree  with  this  contention.  It  is 
shown  that  appellant,  after  it  had  the  notice,  assumed  the 
contract,  and  was  paid  the  sum  of  $1,205.10,  then  due  Dul- 
lanty on  the  contract.  When  appellant  accepted  the  $1,205.10 
and  took  charge  of  the  work  under  the  contract,  it  thereby 
agreed  to  make  good  any  defects  in  work  or  materials,  both 
before  and  after  it  assumed  the  contract.  It  cannot  assume 
the  unfinished  contract  that  it  had  agreed  by  the  terms  of  its 
obligations  to  have  performed,  received  the  benefits,  if  any, 
from  the  contract,  and  escape  the  liabilitios  under  the  terms 
of  the  contract  between  Dullanty  and  respondent  university. 
The  authorities  cited  by  appellant  in  support  of  its  contention 
ir  this  particular  are* not  applicable  to  the  facts  as  shown 
by  the  record  in  this  case. 

If  it  is  disclosed  by  the  record  that  in  determining  the  re- 
spective rights  of  appellant  and  respondent,  the  University 
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of  Idaho,,  the  jury  took  into  consideration  and  allowed  re- 
spondent any  sum  on  its  counterclaim  as  damages  for  the  time 
between  the  date  the  work  should  have  been  completed  by 
Dullanty  and  the  time  when  appellant  assumed  the  contract, 
it  was  error,  and  a  new  trial  should  be  gi-anted.  It  will  be 
observed  that  the  respondent  university,  in  their  offset  by 
their  counterclaim,  aver  that  by  the  use  of  inferior  materials 
used  in  the  construction  of  the  contract  work  it  has  been  dam- 
aged in  the  sum  of  $2,000.  Another  claim  is  that  the  re- 
spondent agreed  to  pay  to  Crane  Company  at  the  request  of 
Dullanty,  the  sum  of  $1160  for  materials  used  in  the  con- 
tract work,  and  iA  consideration  of  such  promise  by  respond- 
ent, Crane  Company,  delivered  said  goods  and  materials  to 
such  Dullanty.  In  addition  to  these  two  claims  is  the  one 
for  $1,205.10  heretofore  referred  to,  making  a  total  of  $4,365. 
All  these  issues  and  questions  were  before  the  jury,  and  the 
verdict  is  for  only  the  sum  of  $1,844.23.  We  have  no  way  of 
ascertaining  how  the  jury  arrived  at  the  conclusion  that  re- 
spondent under  the  pleadings  and  proofs  should  recover  this 
amount  over  and  above  the  amount  of  appellant's  claim,  un- 
less it  is  disclosed  by  the  instructions  of  the  court,  and  even 
then  it  may  have  arrived  at  its  conclusion  by  offsetting  ap- 
pellant's claim  with  either,  or  portions,  or  all  the  three  items 
enumerated  above. 

It  is  next  urged  that  the  court  erred  in  its  ruling  and  in- 
structions to  the  jury  that  notice  to  Kleber,  the  vice-president 
of  the  plaintiff,  of  any  failure  on  the  part  of  the  contractor  to 
comply  with  the  contract,  was  sufficient  notice  to  the  appel- 
lant. It  is  unimportant  what  the  court  may  have  instructed 
on  this  question,  as  the  appellant  waived  notice  of  any  kind 
by  assuming  the  contract  and  attempting  to  enforce  payment 
under  the  Dullanty  contract  in  this  suit.  It  does  not  base 
its  right  of  recovery  on  any  theory  other  than  the  assump- 
tion and  fulfillment  of  such  contract.  It  is  said  that  the  *' in- 
structions are  indefinite,  ambiguous,  uncertain,  conflicting, 
and  tend  to  confuse  the  jury."  After  carefully  reviewing 
the  instructions,  we  are  of  the  opinion  that  the  jury  was  not 
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confused  or  misled  by  them.     They  are  full  and  complete  and 
cover  every  issue  raised  by  the  pleadings. 

It  is  insisted  by  learned  counsel  for  appellant  that  re- 
spondent having  failed  to  comply  with  its  part  of  the  con- 
tract by  giving  notice  of  the  default  of  DuUanty,  it  cannot 
recover  on  its  counterclaim  for  the  time  said  work  was  '*  un- 
completed'* after  October  1st  and  November  1st,  respectively, 
at  the  rate  of  $10  per  day  on  each  building. 

It  is  shown  that  the  court,  at  the  request  of  appellant,  gave 
the  following  instructions:  ** Gentlemen  of  the  jury:  I  charge 
you  that  if  you  find  from  the  evidence  that  the  regents  made 
payments  upon  the  contract  after  the  time  specified  for  the 
completion  of  the  work,  such  payments  amounted  to  a  waiver 
of  all  claims  for  damages  on  account  of  delay  in  finishing  the 
work  up  to  the  time  of  the  last  payment — except  as  against 
any  unpaid  balance  as  I  have  explained";  the  exception  is  the 
language  of  the  court.  It  is  stated  by  appellants  that  *'the 
first  payment  was  made  to  Dullanty  after  the  Girls'  Dor- 
mitory should  have  been  finished;  two  otlier  payments  were 
made  in  October,  and  on  November  25,  1901,  $3,600  was  paid, 
being  long  after  the  time  when  the  entire  contract  should 
have  been  completed,  and  from  the  1st  to  the  5th  of  January, 
1902,  the  further  sum  of  $1,205.10  was  paid." 

It  is  next  stated  that  on  the  twenty-eighth  day  of  September, 
1901,  the  first  attempt  was  made  by  the  respondent  to  notify 
the  appellant  of  any  default  on  the  part  of  the  contractor 
Dullanty  in  the  completion  of  his  contract,  such  as  was  re- 
quired by  the  bond. 

It  will  be  seen  from  the  foregoing  statements,  which  are  not 
disputed  by  respondent,  the  university,  that  if  the  jury  fol- 
lowed the  instruction  of  the  court  requested  by  appellant — 
and  we  have  no  reason  to  believe  it  did  not — it  could  not  have 
made  a  difference  of  a  sum  in  excess  of  $20  in  favor  of  re 
spondents,  as  the  difference  in  the  time  between  the  last  pay- 
ment and  the  time  of  notice  was  only  one  month  and  three 
days. 

The  next  contention  of  appellant  is  that  the  regents  disre- 
garded the  provision  of  the  contract  with  Dullanty  whereby 
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they  were  to  retain  ten  per  cent,  and  further,  did  not  make 
the  payments  in  accordance  with  the  provisions  of  the  con- 
tract. It  is  shown  that  the  contract  price  for  the  work  to  be 
done  by  Dullanty  was  $8,260.  The  total  pajrments  to  Dul- 
lanty  by  respondent's  was  $6,930.  At  folio  167  we  find  the 
following  evidence  of  Mr.  Ritchie  with  reference  to  payments 
to  Dullanty:  ** October  7th  I  issued  an  estimate  of  $1,600, 
less  ten  per  cent,  making  a  payment  of  $1,440  on  account  of 
the  contract,  which  was  passed  and  paid  to  Dullanty  on  his 
contract;  on  October  31st  an  estimate  of  $500  was  issued, 
less  ten  per  cent,  making  a  payment  of  $450  on  the  contract. 
On  November  25,  1901,  an  estimate  of  $4,000,  less  ten  per 
cent,  making  a  payment  of  $3,600  on  the  contract.  That  was 
the  last  estimate  that  was  issued  and  paid  to  Mr.  Dullanty 
direct."  The  witness  further  says  that  another  estimate  was 
drawn  up  by  his  man,  Mr.  Church,  about  the  1st  or  5th  jof 
January,  under  his  direction,  for  a  cash  payment  of  $1,200, 
and  that  the  amount  was  paid  to  Mr.  Kleber.  This  last  pay- 
ment was  made  to  the  representative  of  appellant  after  it  had 
assumed  the  contract  of  Dullanty,  and  it  cannot  be  heard  to 
complain  if  the  regents  paid  its  representative  money  there- 
tofore earned  by  Dullanty,  or  if  not  earned  by  Dullanty, 
then  it  was  advanced  to  Kleber  to  go  on  with  the  work  of  com- 
pleting the  contract.  In  any  event,  the  regents  retained 
more  than  ten  per  cent  of  the  contract  price  according  to 
the  record,  and  for  some  reason  paid  the  representative  of 
appellant  $1,200  cash  a  very  few  days  after  it  assumed  the 
contract.  The  authorities  cited  by  appellant  in  support  of 
its  contention  that  a  surety  has  the  right  to  stand  upon  the 
exact  terms  of  his  contract,  and  in  the  manner  specified  in 
the  obligation,  would  be  applicable  were  this  a  suit  of  the 
regents  on  behalf  of  the  university  against  appellant  on  the 
bond  for  the  default  of  Dullanty  on  his  contract,  but  when 
appellant  was  notified  of  such  default,  it  elected  to  complete 
the  contract,  thereby  assuming  all  responsibilities,  and  was 
entitled  to  all  the  benefits  of  the  contract. 

This  brings  us  to  a  consideration  of  the  most  important 
question  presented  by  the  record.     It  is  shown  that  one  J.  W. 
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Sterer  was  a  witness  on  behalf  of  the  respondent  university, 
and  testified  that  he  had  resided  in  Moscow  the  past  five  years ; 
engaged  in  the  hardware  business;  engaged  in  plumbing  and 
handling  pipe,  more  or  less,  the  last  fifteen  years;  "done  con- 
siderable plumbing  last  year.  I  furnish  and  supply  plumb- 
ing fixtures  and  the  materials  and  appliances  necessary  for 
the  plumbing  of  urinal  stalls,  closets  and  bathrooms." 
The  following  question  was  asked  the  witness:  "Have  you 
recently  made  an  estimate  of  the  value  of  certain  high  and 
low  pressure  steam  fixtures!  A.  Yes,  sir;  we  can  get  prices 
out  of  the  catalogues  at  any  time.  Q.  Can  you  tell  us  what 
a  No.  2  Mason  steam  trap  is  worth  in  Moscow!  Court:  An- 
swer that  yes  or  no,  whether  you  are  acquainted  with  the 
value  of  such  a  trap.  A.  No,  not  without  figuring  it  out 
from  catalogue  prices  and  discounts.  Q.  Are  you  prepared 
to  furnish  a  Mason  steam  trap  here  in  Moscow!  A.  Yes, 
sir.  Objected  to  as  incompetent,  irrelevant  and  immaterial. 
Q.  "What  is  a  Mason  steam  trap  No.  3  worth  delivered  here 
in  Moscow!  Mr.  Gilbert:  We  object  on  the  ground  that  it 
is  incompetent,  irrelevant  and  immaterial,  particularly  that 
it  is  incompetent  on  the  ground  that  the  witness  himself  in 
his  testimony  has  shown  that  he  is  incompetent  to  testify  as 
to  the  value  of  these  things  in  response  to  Mr.  Moore's  ques- 
tion. He  has  said  that  the  only  way  he  can  ascertain  the 
value  of  these  articles — and  I  presume  this  specific  article 
mentioned  is  one  of  those — is  by  referring  to  some  catalogue 
and  the  discount  list.  If  that  is  so,  surely  this  evidence  is 
of  the  most  hearsay  character.  The  Court:  I  think  that  is 
the  way  they  get  values  when  they  buy  goods.  Mr.  Gilbert: 
Surely,  this  court  is  not  going  to  let  this  jury  ascertain  the 
value  through  catalogues.  We  haven't  the  opportunity  to 
cross-examine  the  man  who  made  up  that  catalogue.  The 
Court:  If  he  knows  what  the  value  is,  he  may  state  it;  if 
he  does  not,  he  won't  state  it.  Are  you  acquainted  with  the 
value  of  one  of  those  articles  here !  A.  I  can  take  the  value 
out  of  the  list  we  have  and  figure  the  freight  is  the  only  way. 
The  Court :  Do  you  know  what  the  value  of  one  of  those  ma- 
chines is  here  in  Moscow  by  figuring,  or  have  you  got  it!     Do 
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you  know  the  value?  A.  I  can  tell  what  it  would  cost  laid 
down  in  Moscow,  yes;  and  we  fignire  a  certain  per  cent.  We 
put  it  to  the  trade  taking  a  job  at  a  certain  figure.  Mr. 
Moore:  That  is  what  we  want,  is  the  value  in  the  market. 
A.  That  will  be  the  value  in  the  market.  Mr.  Gilbert:  We 
object  on  the  ground  that  it  doesn't  show  the  damage,  if  the 
Court  please,  occasioned  by  the  omission  of  some  specific  fix- 
tures upon  the  plumbing  job  to  show  what  the  cost  or  value 
is  at  the  present  time.  The  only  competent,  relative  or  mate- 
rial testimony  would  be  to  show  the  value  at  the  time  this 
contract  is  being  performed.  The  Court:  That  is  correct; 
you  will  show  what  the  value  was  at  that  time.  Q.  Tell  us, 
a  No.  3  steam  trap,  tell  us  what  it  is  worth  here.  Same  objec- 
tion. Overruled.  A.  I  would  have  to  figure  it  out  of  the 
catalogues.  Q.  We  will  go  on.  What  is  eighty-five  feet, 
one  inch  black  iron  pipe  worth?  Mr.  Gilbert:  Objected  to; 
the  question  should  limit  the  witness  to  the  particular  time 
this  contract  was  being  performed.  The  Court:  About  that 
time;  any  time  in  the  latter  part  of  1901,  or  the  early  part 
of  1902.  He  knows  whether  there  has  been  any  particular 
difference  in  the  price.  A.  Perhaps  it  would  cost  a  little 
less  now  than  then.  Mr.  Moore:  Then  we  will  ask  what  it 
is  now.  Mr.  Gilbert:  I  take  an  exception.  Q.  What  are 
you  reading  from  there?  A.  From  my  figures  from  the 
catalogues  and  the  late  prices.  Q.  Have  you  a  catalogue 
there  in  your  hand?  A.  No.  Q.  What  is  that  you  are 
figuring  from,  reading  from?  A.  Something  I  figured  out 
from  our  price  list  the  other  night.  Q.  Your  own  figuring, 
is  it?  A.  Yes,  sir.  Q.  What  would  the  eighty-five  feet 
of  one  inch  black  iron  pipe  cost?  Mr.  Gilbert:  I  object  to 
that  on  the  ground  that  it  doesn't  limit  the  witness  to  the 
proper  time.  It  was  the  value  at  the  time  the  ^ntract  was 
being  performed.  The  Court:  They  can  carry  it  back;  show 
it  at  that  time,  and  whether  there  has  been  any  difference  in 
the  price.  I  think  these  questions  should  be  limited  to  the 
time  the  contract  is  being  performed.  These  questions  of 
value  ought  to  be  given  without  any  trouble.  Mr.  Gilbert: 
I  want  to  object    The  Court:  Object  again,  then;  let's  get 
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it  right.  Mr.  Gilbert:  I  object  on  the  ground  it  is  incompe- 
tent, irrelevant  and  immaterial;  it  doesn^t  limit  the  witness 
to  the  time  when  this  contract  was  being  performed.  The 
court  has  already  ruled  on  that;  they  may  carry  it  back  to 

that  time,  and  they  say  they  will  do  it Mr.  Gilbert: 

I  want  to  say  to  the  court  I  am  not  going  to  keep  this  inter- 
ruption up,  but  I  want  the  objection  fairly  before  the  court, 
and,  to  go  to  all  this  line  of  questions,  and  to  object  to  the 
answers  of  the  ^vitness  on  the  further  ground  that  he  has 
said  he  is  testifying  from  a  list  of  catalogued  prices." 

This  is  sufficient  to  show  the  qualification  of  the  witness  to 
answer  the  questions  propounded  to  him  in  support  of  the 
counterclaim  of  respondent  university. 

It  is  urged  by  counsel  for  the  appellant  that  the  admission 
of  the  evidence  of  this  witness  over  their  objection  was  re- 
versible error:  1.  That  the  value  of  the  various  articles  as 
testified  to  was  not  at  the  time  the  contract  was  being  per- 
formed, namely,  between  July  27,  1901,  and  April  1,  1902, 
but  during  July,  1903.  And  also  that  the  witness  testified 
that  he  based  his  estimates  of  the  value  of  these  articles  solely 
upon  the  catalogue  and  discount  sheet  prices  of  a  certain 
plumbing  and  supply  house. 

Our  attention  is  called  to  Whelan  v.  Lynch,  60  N.  Y.  469. 
The  facts  in  this  case  as  stated  by  the  court  are  as  follows: 
**The  evidence  tends  to  show  that,  on  the  24th  of  October, 
1864,  plaintiff  had  in  the  hands  of  said  firm  twenty-one  bales 
of  wool ;  on  that  day  he  sent  them  an  order  to  sell  forthwith. 
Defendants  did  not  obey  the  order,  and  plaintiff  abandoned 
the  wool.  The  court  charged  the  jury  that  if  instructions 
were  given,  as  claimed  by  plaintiff,  and  defendant's  firm  neg- 
lected to  sell  within  a  reasonable  time,  plaintiff  was  entitled 
to  recover  the  highest  price  between  October  24,  1864,  and  the 
time  of  the  trial  (to  wit,  January  8,  1872).  Upon  the  trial 
plaintiff  offered,  and  the  court  received,  in  evidence,  under 
objection,  for  the  purpose  of  proving  market  value,  the  files 
of  a  newspaper  styled  the  *  Shipping  and  Commercial  Lists 
Price  Current,'  which  purported  to  give  the  prices  of  differ- 
ent grades  of  wool." 
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"After  holding  that  the  plaintiff  could  only  recover  for  the 
value  of  the  wool  at  or*  about  the  time  he  ordered  it  sold,  on 
the  sound,  reasonable,  as  well  as  just,  theory,  that  had  the 
defendants  complied  with  his  order  to  sell  he  could  only  re- 
cover what  the  wool  was  worth  in  the  market  at  that  time.'' 
As  to  the  newspaper  report,  the  court  says:  *' Independent 
of  the  charge,  the  court  was  also  in  error,  I  think,  in  admit- 
ting the  shipping  and  price  current  list  as  evidence  of  the 
value  of  the  wool  without  some  proof  showing  how  or  in  what 
manner  it  was  made  up,  where  the  information  it  contained 
was  obtained,  or  whether  the  quotations  of  prices  made  were 
derived  from  actual  sales,  or  otherwise.  It  is  not  plain  how 
a  newspaper,  containing  the  price  current  of  merchandise,  of 
itself,  and  aside  from  any  explanation  as  to  the  authority 
from  which  it  was  obtained,  can  be  made  legitimate  evidence 
of  the  facts  stated.  The  accuracy  and  correctness  of  such 
publication  depend  entirely  upon  the  sources  from  which  the 
information  is  derived.  Mere  quotations  from  other  news- 
papers, or  information  obtained  from  those  who  have  not  the 
means  of  procuring  it,  would  be  entitled  to  but  little,  if  any, 
weight." 

There  is  a  very  wide  distinction  between  the  facts  in  this 
case  and  the  one  at  bar.  There  was  no  evidence  of  any  char- 
acter tending  to  show  the  source  from  which  the  publication 
in  question  obtained  its  information,  whilst  in  the  case  under 
consideration  it  was  shown  a  catalogue  of  the  wholesale  dealer 
was  in  possession  of  the  witness,  who  explained  fully  to  the 
court  and  jury  how  he  was  enabled  from  that  catalogue  to 
figure  on  contract  work,  and  that  as  prices  changed  from  lower 
to  higher,  or  vice  versa,  he  was  promptly  notified  of  such 
changes.  It  might  not  be  amiss  to  say  here  that  it  is  a  well- 
known  faiet  to  the  business  world  that  practically  all  goods 
sold  to  the  retail  market  is  from  the  system  of  catalogues. 
The  traveling  salesman  carries  his  catalogue  prepared  by  the 
wholesale  dealers  and  makes  his  sales  to  the  retail  dealer  from 
it  If  any  change  in  prices  occur,  the  salesman  is  notified 
in  the  same  manner  that  the  retail  dealer  is  notified,  who  is 
in  possession  of  a  catalogue. 
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The  next  case  to  which  our  attention  is  called  is  County  of 
Cook  V.  Harris,  10  111.  App.  24.  After  reversing  the  case 
for  other  errors,  not  important  here,  the  court  says:  **The 
court  also  permitted  the  appellee  to  introduce  in  evidence 
upon  the  question  of  the  value  of  materials  furnished  certain 
price  lists  of  dealers  in  such  articles;  that  we  think  was  im- 
proper, but  as  there  was  other  sufficient  evidence  upon  that 
point,  it  probably  did  no  harm  to  the  appellant,  and  we  should 
not,  perhaps,  consider  such  action  of  the  court  sufficient  to 
reverse  the  judgment,  if  the  record  was  otherwise  free  from 
error."  It  is  phown  by  the  language  used  that  the  court  did 
not  consider  this  question,  looking  upon  it  as  unimportant  to 
the  determination  of  the  issue  involved.  It  is  equivocal  to  say 
the  least. 

In  Vogt  V.  Cope,  66  Cal.  31,  4  Pac.  915,  cited  by  appellant 
in  support  of  its  contention,  we  find  the  following  head  lines 
to  the  syllabus:  ** Evidence — Market  Value — ^Newspaper  Re- 
ports.— The  published  reports  of  sales  of  a  stock  exchange  are 
not  competent  evidence  of  market  value  without  the  proof  as 
to  the  source  from  which  the  information  therein  was  ob- 
tained, or  whether  the  quotations  of  prices  were  derived  from 
actual  sales  or  otherwise."  Mr.  Justice  Ross,  speaking  for' 
the  court,  says:  ** There  was  nothing  to  show,  or  tending  to 
show,  how  or  in  what  manner  *the  reports  of  sales'  were  made 
up;  where  the  information  they  contained  was  obtained;  or 
v^hether  the  quotations  of  prices  made  were  derived  from  act- 
ual sales  or  otherwise." 

A  different  condition  exists  in  the  case  at  bar.  The  wit- 
ness testified  that  he  had  made  a  number  of  purchases  from 
the  house  whose  catalogues  he  consulted ;  that  he  had  the  cat- 
alogues of  other  houses,  or  had  consulted  them,  and  they  were 
all  alike — that  is,  that  prices  were  the  same.  In  other  words, 
from  this  catalogue  he  could  get  the  wholesale  price  in  St. 
Louis,  and  by  adding  the  cost  of  carriage  he  was  able  to  tell 
the  actual  cost  of  the  article  in  Moscow.  In  Nelson,  Morris 
&  Co,  V,  Columbian  Iron  Worls  etc.,  76  Md.  354,  25  Atl.  417, 
17  L.  R.  A.  851,  we  qiDte  from  appellant's  brief,  which  is 
taken  from  the  opinion :  **This  was  an  action  to  recover  a  bal- 
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ance  alleged  to  be  due  for  work  and  materials.  The  defend- 
ants produced  two  competent  witnesses,  who  testified  that  they 
had  been  in  the  hardware  business  for  many  years,  and  had 
during  all  of  that  time  dealt  in  articles  of  hardware  such  as 
those  furnished  in  this  case.  They  were  then  asked  to  state 
what  was  the  fair,  reasonable  price  of  certain  of  these  articles, 
and  they  replied  that  they  could  not  do  so  without  consult- 
ing the  lists,  and  they  said  that  these  lists  were  schedules  of 
prices  fixed  by  a  convention  of  dealers  from  year  to  year. 
That  upon  these  list  prices  there  was  a  discount,  also  fixed 
by  said  convention,  and  that  these  prices  were  the  established 
prices  in  the  trade.  That  there  were  so  many  articles,  each 
differing  slightly,  both  in  the  article  itself  and  in  its  price, 
from  all  the  others,  that  it  was  impossible  for  any  man  to 
carry  the  prices  of  all  those  articles  in  his  mind.  Under  these 
circumstances,  the  supreme  court  said  that  it  was  proper  to 
permit  these  witnesses  to  use  the  list  in  question  for  the  pur- 
I)Ose  of  refreshing  their  memory.''  We  are  unable  to  see 
where  the  facts  in  this  case  differ  materially  from  the  one  at 
bar.  The  witness  said  in  answer  to  a  question  on  cross- 
examination,  to  wit:  **Q.  You  took  what  price  list?  A. 
Well,  the  catalogue.  This  is  the  same  in  the  various  cata- 
logues— Crane,  Nelson  and  all  of  them.  I  took  N.  0.  Nelson's 
of  St.  Louis." 

It  is  not  shown  that  the  witness  was  ever  requested  to  bring 
his  catalogue  into  court  for  inspection  by  the  court,  jury  or 
counsel  for  appellant,  but  he  does  state  that  the  catalogue 
from  which  Ije  obtained  his  information  is  the  one  sent  out 
by  all  wholesale  dealers  to  the  retail  trade,  and  clearly  falls 
within  the  rule  laid  down  in  Nelson,  Morris  &  Co,  v,  Colum- 
hian  Iron  Works  etc,  above  cited. 

O'Brien  v.  Gallagher,  26  Misc.  Rep.  838,  57  N.  Y.  Supp. 
250:  This  case  involved  the  question  as  to  whether  a  let- 
ter received  by  defendant  from  a  dealer  in  answer  to  his 
inquiry  respective  to  market  price  is  admissible  in  an  action 
for  goods  sold,  on  the  question  of  reasonable  price  or  market 
value.  It  was  held  that  the  letter  was  not  admissible,  being 
hearsay.     There  is  certainly  a  distinct  difference  between  a 
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letter  and  a  catalogue  giving  the  price  of  all  articles  carried 
in  stock  for  the  retail  trade.  The  merchant  might  be  induced 
by  his  customer  to  "color*'  prices  to  assist  him  in  his  litiga- 
tion. 

The  case  of  Norfolk  <&  Western  Ry.  Co,  v.  Beeves,  97  Va. 
284,  33  S.  E.  606,  we  have  not  examined,  as  it  is  stated  by 
counsel  for  appellant  that  the  same  rule  as  announced  in 
Whalen  v.  Lynch,  supra,  is  invoked. 

Dither  v.  FergiLson  Lumber  Co.,  9  Ind.  App.  173,  35 
N.  E.  843,  36  N.  E.  765,  does  not  support  the  contention  of 
appellant.  The  fourth  clause  of  the  syllabus  says:  ** Evidence 
that  other  price  lists  received  by  the  buyer  from  various  peo- 
ple were  accurate  statements  of  the  market  value  of  lumber 
was  inadmissible.*' 

Fairley  v.  Smith,  87  N.  C.  367,  42  Am.  Rep.  522,  cited  by 
appellant,  does  not  reach  :he  case  at  bar.  The  syllabus  says : 
**  A  witness  is  incompetent  to  testify  in  North  Carolina  to  mar- 
ket value  at  Bostoii,  ^lassachusetts,  when  his  knowledge  is  ex- 
clusively derived  from  market  reports  in  a  newspaper  pub- 
lished in  North  Carolina."  The  opinion  in  this  case  by  Mr. 
Justice  Smith  discusses  a  number  of  the  cases  cited  by  appel- 
lant and  the  Cliqnot  wine  case.  It  seems  the  newspaper  re- 
port was  admitted  in  evidence  (or  a  witness  permitted  to 
testify  from  it)  by  the  trial  court,  and  the  opinion  closes  by 
saying:  **We  therefore  think  there  was  error  in  the  admis- 
sion of  the  evidence  thus  obtained  by  the  witness,  and  without 
any  proof  outside  the  paper  of  its  trustworthiness  and  recog- 
nition as  such  by  business  men  dealing  in  cotton." 

A  very  inteiesting  discussion  of  a  question  almost  identical 
with  the  one  before  us  will  be  found  in  70  U.  S.  114,  18  L.  ed. 
116,  known  as  the  Cliquot  Champagne  case,  cited  by  respond- 
ents. It  is  by  Mr.  Justice  Swane,  and  is  the  unanimous  de- 
cision of  the  court.  In  the  opinion  it  is  said:  **In  LusJi  v. 
Druse,  4  Wend.  315,  the  proof  upon  the  trial,  in  the  court 
below,  was  as  follows:  *A  witness  proved  the  value  of  wheat 
in  Albany  in  1822,  1823,  1824  and  1825,  derived  by  him  from 
books  of  large  dealers  in  wheat,  at  that  place,  he  knowing 
nothing  of  the  price,  of  his  own  knowledge. '     The  court  said : 
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'The  proof  was  by  a  witness  who  had  inquired  of  merchants 
dealing  in  the  article,  and  examined  their  books.  This,  un- 
contradicted, was  suflRcient.'  With  this  ruling  we  are  satis- 
fied. While  courts  in  the  administration  of  the  law  of  evi- 
dence, should  be  careful  not  to  open  the  door  to  falsehood, 
they  should  be  equally  careful  not  to  shut  out  truth.  They 
should  not  encumber  the  law  with  rules  which  will  involve 
labor  and  expease  to  the  parties,  and  delay  the  progress  of 
the  remedy — itself  a  serious  evil — without  giving  any  addi- 
tional safeguard  to  the  interests  of  justice.  We  think  the 
'Price  Current'  is  not  liable  to  the  objection  that  it  was  hear- 
say. It  was  prepared  and  used  by  the  party  who  furnished 
it  in  the  ordinary  course  of  his  business.  It  is  as  little  liable 
to  that  objection  as  the  entries  in  the  books  of  the  dealer, 
or  his  answers  to  the  inquiries  of  a  witness,  both  of  which 
were  admissible  upon  the  authority  of  the  case  referred  to  in 
Wendell.     It  was  clearly  relevant." 

A  careful  review  of  the  record  in  this  case,  together  with 
the  authorities  cited,  convinces  us  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered,  with  costs  to  respondents. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 

ON  PBTmON  FOB  REHEARINO. 
(July   11,   1905.) 

AILSHIE,  J. — The  appellant  in  a  petition  for  rehearing 
calls  our  attention  to  the  fact  that  in  the  original  opinion  the 
court  did  not  pass  directly  upon  the  objection  that  the  evi- 
dence given  by  the  witness  Sherer  as  to  the  value  of  the  vari- 
ous articles  to  which  he  testified  was  not  confined  to  the  time 
the  work  was  being  performed  and  the  articles  furnished.  It 
is  true  we  did  not  pass  iii  direct  terms  upon  that  question, 
but  the  view  we  took  of  the  matter  was  that  it  had  not  pre- 
judiced the  appellant  in  any  respect ;  and,  of  course,  in  affirm- 
ing the  judgment  we  at  least  impliedly  ruled  adversely  to  the 
appellant's  contention.  An  examination  of  the  evidence  ad- 
mitted, to  which  this  objection  was  interposed,  shows  that  the 
witness,  when  testifying,  gave  the  prices  as  they  were  quoted 
Idaho,  Vol.  11—13 
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at  the  time,  and  the  trial  court  repeatedly  in  his  rulings  held 
that  the  respoudents  must  carry  these  price:  back  !»  the  time 
the  work  was  being  performed  and  the  articles  furnished,  and 
must  fix  the  prices  as  they  then  existed.  After  stating  the 
prices  of  the  various  articles,  the  witness  further  testified  that 
such  articles  were  cheaper  at  the  time  he  was  testifying  than 
they  were  at  the  time  this  work  was  being  performed  and  these 
articles  were  being  furnished,  namely,  the  latter  part  of  the 
year  1901  and  the  early  part  of  the  year  1902.  He  further 
testified  that  upon  an  average  of  all  the  articles  they  were  at 
least  five  per  cent  cheaper  at  the  time  of  the  trial  than  they 
were  at  the  time  when  the  appellant  was  entitled  to  have  the 
price  fixed.  It  is  at  once  apparent  from  this  evidence  that 
it  did  not,  and  could  not,  prejudice  the  appellant.  If  th: 
prices  as  given  by  witness  were  fixed  at  a  time  when  the 
articles  were  really  cheaper  than  they  had  been  at  the  time 
when  the  prices  should,  as  a  matter  of  law,  have  been  estab- 
lished, then  the  appellant  could  not  suffer  from  such  evi- 
dence. It  would  rather  be  to  the  appellant's  advantage.  If 
the  conditions  had  been  reversed  and  prices  had  been  higher 
at  the  time  the  witness  was  testifying,  then  it  is  clear  the  ap- 
pellant would  have  been  prejudiced. 

^1  further  examination  of  this  case  convinces  us  that  no 
sufficient  reason  exists  for  granting  a  rehearing.  Tiie  peti- 
tion is  therefore  denied. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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EASTWOOD  V.  STANDAED  MINES  AND  MILLING  CO. 

[81  Pac.  382.] 

Mnnot's  Lien — ^Beoobo  Title  to  Mines — Teue  Ownee  Estopped  by 
Conduct  from  Assebtino  Title — Findings  Must  be  Liberally 
Construed. 

1.  Under  the  reeording  laws  of  this  state  a  public  record  is  an 
ftTailable,  convenient  and  readj  means  of  information  as  to  all 
Bueh  questions  touching  the  title  to  real  property  as  are  required 
to  be  made  a  matter  of  record. 

2.  As  a  general  rule,  a  person  may  rest  upon  the  constructive 
notice  which  the  record  of  his  title  imparts,  and  he  is  under  no 
duty  or  obligation  to  give  any  other  notice  to  anyone  who  assumes 
to  deal  with  other  parties  in  reference  to  such  property. 

3.  Id. — He  may,  as  a  general  proposition,  remain  silent  and 
passive. 

4.  On  the  other  hand,  whenever  he  becomes  active,  his  actions, 
declarations  and  conduct  with  reference  to  his  property  and  the 
title  thereto  must  not  be  such  as  to  deceive  or  mislead  a  reason- 
able person  dealing  with  reference  thereto  or  to  deter,  prevent 
or  dissuade  such  person  from  examining  the  records  and  learning 
the  true  conditions  of  the  title. 

5.  Where  P.  gave  to  a  corporation  an  option  to  purchase  eer- 
tain  mines  and  mining  property,  and  directed  and  caused  the 
agent  of  the  company  to  post  a  notice  on  the  property,  which 
notice  contained  the  statement  that  the  company  was  the  owner  of 
the  mines,  and  P.  knew  the  contents  of  such  notice  and  knew  that 
miners  and  laborers  were  working  in  the  mines  and  for  the  com- 
pany upon  the  faith  of  such  notice,  and  under  the  belief  that  they 
could  have  a  lien  on  the  property  for  their  wages,  and  P.  permitted 
such  notice  to  remain  on  the  property  during  all  the  times  the 
men  were  so  employed,  and  did  not  inform  them  of  the  true  con- 
dition of  the  title,  and  the  men  knew  that  he  was  cognizant  of  the 
notice  and  its  contents,  he  will  be  estopped  to  show  his  title  as 
a  defense  to  the  assertion  of  their  lien. 

6.  The  appellate  court  will  give  to  the  findings  of  the  trial  court 
the  most  liberal  construction  the  language  used  will  permit  in  order 
to  sustain  a  judgment  founded  thereon. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Blaine  County. 
Honorable  Lyttleton  Price,  Judge. 
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McFadden  &  Brodhead,  for  Appellant. 

This  case  involves  a  question  of  equitable  estoppel  in  rela- 
tion to  the  title  to  real  estate,  that  defendant  is  estopped  from 
disproving  the  facts  stated  in  the  notice,  and  therefore  his 
property  is  liable.  An  estoppel  in  pais  in  resi)ect  to  the  title 
ii  real  estate  cannot  arise  from  mere  silence,  where  the  party 
asserting  the  estoppel  was  acquainted  with  the  true  state  of 
the  title,  or  had  equal  means  with  the  other  party  of  ascer- 
taining it,  as  where  there  was  a  duly  recorded  deed.  This 
doctrine  of  estoppel  in  pais,  or  equitable  estoppel,  is  based 
upon  a  fraudulent  purpose  and  a  fraudulent  result.  If« 
therefore,  the  element  of  fraud  is  wanting,  there  is  no  es- 
toppel. (2  Story's  Equity,  1543;  Brant  v.  Virginia  Coal  Co., 
93  U.  S.  327,  23  L.  ed.  929 ;  Clark  v.  Parsons,  69  N.  H.  147, 
76  Am.  St.  Rep.  157,  39  Atl.  899.)  It  is  frequently  laid 
down  as  a  general  proposition  that  to  constitute  an  estoppel 
it  must  be  shown  that  the  person  sought  to  be  estopped  has 
made  an  admission  or  done  an  act  with  the  intention  of  in- 
fluencing the  conduct  of  another,  inconsistent  with  the  evi- 
dence he  proposes  to  give  or  the  title  he  proposes  to  set  up. 
(11  Ency.  of  Law,  431;  Beals  v.  Cone,  27  Colo.  473,  83  Am. 
St.  Rep.  92,  62  Pac.  948;  Brant  v.  Virginia  Coal  Co.,  93  U. 
S.  327,  23  L.  ed.  927;  Lux  v.  Haggin,  69  Cal.  367,  10  Pac. 
674;  Murphy  v.  Clayton,  113  Cal.  160,  46  Pac.  267;  Brig- 
ham  Young  Trust  Co.  v.  Wagener,  12  Utah,  1,  40  Pac.  764; 
Leland  v.  Isenheck,  1  IdaLo,  475;  Steel  v.  Smelting  Co.,  106 
U.  S.  447,  1  Sup.  Ct.  Rep.  389,  27  L.  ed.  226;  Sturm  v.  Baker, 
150  U.  S.  312,  14  Sup.  Ct.  Rep.  99,  37  L.  ed.  1093;  Ferris  v. 
Coover,  10  Cal.  589;  Stockman  v.  Riverside,  64  Cal.  57,  28 
Pac.  116;  Raynor  v.  Drew,  72  Cal.  307,  13  Pac.  866;  Boggs 
V.  Merced,  14  Cal.  279;  Kelly  v.  Taylor,  23  Cal.  15;  Carpenter 
V.  Thirst  on,  24  Cal.  268;  Maine  Boys'  Tunnel  Co.  v.  Boston 
Co.,  37  Cal.  50;  Hill  v.  Den,  54  Cal.  6;  Murphy  v.  Clayton, 
supra;  Campbell  v.  Jacohson,  145  111.  389,  34  N.  E.  39 ;  Rice 
V.  Dewey,  54  Barb.  (N.  Y.)  455;  Frazee  v.  Frazee,  79  Md.  30, 
28  Atl.  1105;  Breeze  v'.  Brooks,  97  Cal.  72,  31  Pac.  742,  22 
L.  R.  A.  77;  Smith  v.  Caldwell,  22  Mont.  331,  56  Pac.  590; 
McMaster  v.  President  etc.  of  Ins.  Co.,  55  N.  T.  223,  14  Am. 
Rep.  239;  3  Kerr  on  Real  Property,  p.  2302,) 
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Argument    for  Respondents. 


Sullivan  &  Sullivan,  for  Respondetits. 

Plaintiffs  have  even  gone  further  than  required  to  estab- 
lish an  estoppel,  and  have  in  their  complaint  a  strong  allega- 
tion that  Finney  and  Fleming  stood  hy  and  suffered  the 
plaintiffs  to  work  on  the  claims  on  the  supposition  that  the 
company  was  the  owner  as  stated  in  the  notices  posted  at  the 
mine,  and  knowingly  looked  on  and  suffered  another  to  pro- 
cure them  to  labor  under  an  erroneous  opinion  of  the  title, 
without  making  known  their  ownership  and  thereby  creat- 
ing a  belief  in  plaintiff's  minds  that  another  was  the  owner. 
(Bigelow  on  Estoppel,  503;  Mead  v,  Bunn,  32  N.  Y.  280; 
Knouff  V.  Thompson,  16  Pa.  St.  364;  McMaster  v.  President 
etc.  of  Ins.  Co.,  55  N.  Y.  222,  14  Am.  Rep.  239.)  It  appears, 
however,  to  be  the  prevailing  rule  that  it  is  not  essential  that 
the  conduct  creating  the  estoppel  should  be  characterized  by  an 
actual  intention  to  mislead  and  deceive.  If,  whatever  a 
man's  real  intention  may  be,  he  so  conducts  himself  that  a 
reasonable  man  would  take  the  act  or  representation  to  be 
true,  and  believe  that  it  was  meant  that  he  should  act  upon 
it,  and  he  did  act  upon  it,  as  true,  the  party  making  the 
representation  will  be  precluded  from  contesting  its  truth. 
Negligence,  when  there  is  a  duty  cast  upon  the  person  to  dis- 
close the  truth,  may  supply  the  place  of  the  intent  where 
the  effect  of  such  negligence  is  to  work  a  fraud  on  the  party 
setting  up  the  estoppel.  This  rule  applies  where  the  estop- 
pel arises  from  silence  as  well  as  where  it  arises  from  posi- 
tive conduct  or  representation.  (11  Am.  &  Eng.  Ency.  of 
Law,  432;  Preston  v.  Mann,  25  Conn.  128;  Morgan  v.  Chi- 
cago etc.  R.  Co.,  96  U.  S.  716,  24  L.  ed.  745.)  Estoppel  pro- 
ceeds upon  the  ground  of  fraud  or  culpable  silence,  which 
are  facts  for  the  jury  and  not  matters  of  legal  construction 
by  the  court.  {Gunn  v.  Hates,  6  Cal.  264;  Stevens  v.  Lud- 
lum,  46  Minn.  160,  24  Am.  St.  Rep.  210,  48  N.  W.  771,  13 
L.  B.  A.  270.)  A  party  who  negligently  or  culpably  stands 
by  and  allows  another  to  contract  on  the  faith  and  under- 
standing of  1  fact  which  he  can  contradict  cannot  afterward 
dispute  that  fact  in  an  action  against  the  person  whom  he 
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himself  assisted  in  deceiving.  (Bigelow  on  Estoppel,  492; 
Town  of  Brookhaven  v.  Smith,  118  N.  Y.  634,  23  N.  E.  1002, 
7  L.  R.  A.  755;  Thompson  v.  Simpson,  128  N.  T.  270,  28 
N.  E.  627;  Horii  v.  Cole,  51  N.  H.  287,  12  Am.  Rep.  Ill; 
Mitchell  V.  Reed,  9  Cal.  205,  70  Am.  Dec.  647.)  When  one 
of  two  innocent  persons — ^that  is,  i)ersons  each  guiltless  of  an 
intentional,  moral  wrong — must  suffer  a  loss,  it  must  be  borne 
hy  that  one  of  them  who,  by  his  conduct,  act  or  admissions 
has  rendered  the  injury  possible.  (See  long  list  of  authori- 
ties given  in  note  to  Galbraith  v.  Lunsford,  87  Tenn.  89,  9 
S.  W.  365,  1  L.  R.  A.  522;  Dolbeer  v.  Livingston,  100  Cal. 
617,  35  Pac.  328.)  If  a  man  knowingly,  although  he  does 
it  passively,  by  looking  on,  suffers  another  to  purchase  and 
expend  money  on  land,  under  an  erroneous  opinion  of  title, 
without  making  known  his  own  claim,  he  shall  not  afterward 
be  permitted  to  exercise  his  legal  right  against  such  person. 
{Kirk  V.  Hamilton,  102  U.  S.  68,  26  L.  ed.  79 ;  3  Washburn  on 
Real  Property,  p.  82 ;  see  numerous  authorities  cited  in  note ; 
Town  of  Brookhaven  v.  Smith,  118  N.  Y.  634,  23  N.  E.  1002, 
7  L.  R.  A.  756 ;  Snodgrass  v,  Ricketts,  13  Cal.  360 ;  Bryan  v. 
Ramirez,  8  Cal.  462,  68  Am.  Dec.  340 ;  Wendell  v.  Van  Rensse- 
laer, 1  Johns.  Ch.  344 ;  Godefroy  v,  Caldwell,  2  Cal.  489,  56 
Am.  Dec.  360  (see,  also,  long  line  of  authorities  in  Califor- 
nia Notes  to  this  case) ;  Storrs  v.  Barker,  6  John.  Ch.  166 ; 
Brewster  v.  Baker,  16  Barb.  613 ;  Hicks  v.  Cram,  17  Vt.  449 ; 
11  Am.  &  Eng.  Ency.  of  Law,  429;  Phillips  on  Mechanics' 
Liens,  sec.  75;  Bigelow  on  Estoppel,  479;  Anderson  v.  Arm- 
stead,  69  111.  452;  Bronson's  Executor  v.  CampheU,  79  U. 
S.  681,  20  L.  ed.  436 ;  Hostler  v.  Hays,  3  Cal.  303 ;  11  Am. 
&  Eng.  Ency.  of  Law,  422.)  He  who,  by  his  language  or  con- 
duct, leads  another  to  do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  person  to  loss  or  injury  by  dis- 
appointing the  expectations  upon  which  he  acted.  Such  a 
change  of  position  is  sternly  forbidden.  It  involves  fraud  and 
falsehood,  and  the  law  abhors  both.  {Dicker son  v.  Colgrove, 
100  U.  S.  578,  25  L.  ed.  619 ;  Dolbeer  v.  Livingston,  100  Cal. 
617,  35  Pac.  328;  Carpy  v.  Doivdell,  115  Cal.  677,  47  Pac. 
095 ;  Swain  v.  Seamens,  76  U.  S.  254,  19  L.  ed.  554.)    A  party 
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may,  by  his  declarations  and  conduct,  and  even  by  his  silence 
or  negative  omission  of  act,  estop  himself  from  declaring  his 
right  where  such  claim  would  operate  to  the  injury  of  another. 
{Trenton  Bhg.  Co,  v,  Duncan,  86  N.  Y.  221.  See  list  of 
authorities  in  note  to  Bates  v,  Cobb,  13  Am.  St.  Rep.  749.) 
A  court  will  refuse  its  aid  to  one  who  remains  silent  when 
duty,  candor  and  fair  dealing  require  him  to  speak  out. 
{Ross  V.  EUzdbethtown  etc.  R.  Co.,  1  Qreen  (2  N.  J.  Eq.) 
422;  Hall  V.  Fisher,  9  Barb.  17;  Clark  v.  Kerbey,  18  Utah, 
258,  55  Paie.  372;  2  Herman  on  Estoppel,  sees.  937-939; 
Bigelow  on  Estoppel,  493 ;  11  Am.  &  Eng.  Ency.  of  Law, 
428.)  If  the  holder  of  legal  title  to  land  stands  by  and  sees 
a  contract  made  by  the  party  in  possession  for  work  upon 
the  same  by  a  mechanic,  without  disclosing  his  title  or  claim, 
he  will  be  estopped  from  setting  up  his  legal  title  to  defeat 
tho  lien  of  the  mechanic.  {Donaldson  v.  Holmes,  23  111.  85 ; 
Schwartz  v.  Saunders,  46  111.  18;  Anderson  v.  Armstead,  69 
111.  452;  Phillips  on  Mechanics'  Liens,  sec.  75;  Higgins  v. 
Ferguson,  14  111.  268.) 

STATEMENT  OF  FACTS. 

The  plaintiffs  filed  miners'  liens,  and  this  action  was  in- 
stituted to  foreclose  the  same.  The  Standard  Mines  and  Mill- 
ing Company,  a  corporation,  appears  to  have  been  working 
and  operating  the  mines  under  an  option  to  purchase,  and 
after  working  them  for  some  months  they  allowed  their  option 
to  lapse.  William  Finney  and  John  Fleming  were  the  owners 
of  the  property.  The  plaintiffs  sought  by  their  complaint 
and  proofs  to  estop  'Finney  and  Fleming  from  setting  up  the 
fact  that  they  were  the  true  owners  of  the  property,  on  the 
grounds  that  their  action  and  conduct  in  relation  to  the  prop- 
erty and  toward  the  plaintiffs  had  been  such  as  to  estop  and 
preclude  them  from  setting  up  their  true  relation  to  the  prop- 
erty and  the  fact  that  they  were  the  owners  thereof.  The 
case  was  tried  before  the  court  and  special  issues  were  sub- 
mitted to  a  jury.  A  nonsuit  was  granted  as  to  the  defend- 
ant Finney,  but  the  court  found  against  the  defendant  Flem- 
ing, who  is  the  appellant  in  this  case.    Upon  the  issue  of  es- 
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toppel  the  court  finds  as  follows:  '*6.  That  the  said  Standard 
Mines  and  Milling  Company  held  itself  out  to  each  and  every 
of  these  plaintiffs  as  the  owner  of  said  mining  claims,  with 
the  full  knowledge  and  consent  of  the  defendant,  John  Flem- 
ing, and  posted  notices  in  public  and  conspicuous  places  on 
said  mining  claims,  where  they  could  be  easily  seen,  and  at 
and  near  the  place  where  said  plaintiffs  performed  said  labor, 
which  said  notices  contained,  among  other  things,  a  state- 
ment that  said  Standard  Mines  and  Milling  Company  wa^ 
the  owner  of  said  mining  claims,  and  that  there  were  no  en- 
cumbrances on  said  mming  claims;  that  said  defendant  Flem- 
ing allowed  said  notices  to  remain  so  posted  as  aforesaid 
during  all  the  time  said  plaintiffs  performed  the  work  and 
labor  aforesaid;  that  said  notices  were  so  posted  as  aforesaid 
with  the  full  knowledge  and  consent  of  the  defendant  Flem- 
ing; that  the  plaintiffs  read  said  notices  before,  at  and  dur- 
ing the  time  they  performed  said  labor,  and  fully  relied 
upon  the  statements  contained  therein  and  upon  the  actions 
and  conduct  of  said  Fleming,  and  that  plaintiffs  performed 
said  labor  believing  the  facts  stated  in  said  notices  to  be 
true;  and  that  the  defendant  Fleming  knew  the  contents  of 
said  notices  and  knowingly  stood  by  and  suffered  said  labor 
to  be  performed  by  the  plaintiffs  under  the  belief  that  said 
Standard  Mines  and  Milling  Company  was  the  owner  of 
said  mining  claims,  as  stated  in  said  notices;  that  the  de- 
fendant Fleming  was  at  all  times  mentioned  in  the  complaint 
apprised  of  the  true  state  of  his  own  title  in  said  mining 
claims ;  that  the  records  of  Blaine  county,  at  all  times  during 
the  periods  during  which  plaintiffs  worked  on  said  property, 
showed  the  true  state  of  title  of  said  mining  claims,  and 
showed  that  the  Standard  company,  defendant,  only  had  an 
option  thereto. 

**7.  That  the  defendant  Fleming  knew  the  contents  of  said 
notices,  and  his  conduct  in  not  informing  the  plaintiffs  of  the 
true  state  of  title  to  said  mining  claims  was  such  as  to  deceive 
them  into  the  belief  that  they  could  recover  their  wages  from 
ihe  property  itself  by  lien  or  otherwise. 
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"8.  That  the  plaintiffs  had  no  actual  knowledge  of  the  true 
state  of  title  in  and  to  said  mining  claims,  and  no  means  con- 
venient or  available  of  obtaining  the  information  that  said 
Finney  and  Fleming  were  the  owners  of  said  mining  claims 
other  than  the  public  records  of  Blaine  county,  and  had  no 
information  sufficient  to  put  them  on  inquiry  as  to  whether 
or  not  Finney  and  Fleming  were  the  owners  of  said  mining 
claims. 

**9.  That  it  was  not  the  purpose  of  the  defendant  Fleming, 
in  requiring  and  causing  Child,  the  agent  of  the  Standard 
Mines  and  IVIilling  Company,  to  post  a  notice  on  the  claims 
referred  to,  to  deceive  the  men  working  for  said  company. 

''10.  That  the  mining  claims  upon  which  plaintiffs  per- 
formed said  labor  are  situated  about  forty-five  miles  from 
Hailey,  and  about  fourteen  miles  from  Soldier ;  that  there  was 
a  heavy  fall  of  snow  during  the  winter  when  plaintiffs  per- 
formed said  labor ;  that  the  roads  were  not  broken  for  a  por- 
tion of  the  way  between  said  mines  and  Soldier,  and  that 
snow-shoes  had  to  be  used  part  way  in  going  to  and  from 
Soldier;  that  there  is  a  daily  communication  by  mail  between 
Hailey  and  Soldier,  except  for  a  few  days  at  a  time  during 
heavy  snows,  and  also  a  continuous  telephone  service;  that 
during  the  winter  parties  interested  in  the  mines  had  made 
trips  from  Soldier  to  the  mines  and  from  the  mines  to 
Soldier.'' 

Judgment  was  thereupon  entered  in  favor  of  the  plaintiffs 
and  against  the  defendant  Fleming  for  a  foreclosure  sale  of 
his  half  interest  in  the  property  in  payment  of  the  liens. 
Fleming  appealed  from  the  judgment.    Affirmed. 

AILSHIE,  J.  (After  Making  Statement.)— Fleming,  the 
appellant,  relies  upon  the  insufficiency  of  the  findings  to  sup- 
port the  judgment  allowing  a  lien  against  his  property.  It  is 
very  plausibly  argued  by  his  counsel  that  since  the  court  found 
that  appellant's  title  was  a  matter  of  record,  as  appeared  by 
the  official  records  of  the  county,  that  such  finding  contradicts 
the  findings  to  the  effect  that  his  actions  and  conduct  in  not 
notifying  the  plaintiffs  of  his  title  was  such  as  to  deceive 
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them  into  believing  that  the  Standard  Mines  and  Milling 
Company  was  the  true  owner.  It  is  also  argued  that  such 
finding  contradicts  and  refutes  the  finding  that  plaintiffs  had 
**no  convenient  or  available  means"  of  informing  themselves 
as  to  the  true  state  of  the  title  to  these  mines  and  mining 
claims.  It  is  the  general  and  prevailing  rule  of  law,  we  think, 
that  under  the  modern  registration  and  recording  laws  a 
public  record  is  an  available,  convenient  and  ready  means  of 
information  as  to  all  such  questions  touching  the  title  to  real 
property  as  are  required  to  be  made  a  matter  of  record. 
{Farm  Land  Mortgage  etc,  Co.  v.  Hopkins,  63  Kan.  678,  66 
Pac.  1015 ;  Brant  v.  Virginia  Coal  etc,  Co,,  93  U.  S.  326,  23 
L.  ed.  927;  Bradley  v.  Gelkinson,  57  Iowa,  300, 10  N.  W.  743; 
Clark  V.  Parsons,  69  N.  H.  147,  76  Am.  St.  Rep.  157,  39  Atl. 
899;  Thor  v.  Oleson,  125  111.  365,  17  N.  E.  780.) 

Professor  Bigelow  in  his  text  on  Estoppel,  as  found  in  16 
Cyc.  738,  says:  **A  public  record  is  an  available  means  of  in- 
formation as  to  questions  of  title,  and  one  who  does  not  take 
advantage  of  it  cannot  claim  estoppel  against  one  who  merely 
fails  to  furnish  such  information.  There  are,  however,  cases 
in  which  the  representation,  by  actively  misleading  the  person 
setting  up  the  estoppel  and  preventing  him  from  having  re- 
course to  available  means  of  information,  has  been  held  to 
excuse  his  failure  to  inform  himself  of  the  facts,  even  in  the 
case  of  constructive  notice  by  a  matter  of  record."  It  seems 
to  be  in  harmony  with  the  trend  of  authority  to  say  that  a 
person  may  rest  upon  the  constructive  notice  which  the  record 
of  his  title  imparts,  and  that  he  is  under  no  duty  or  obliga- 
tion to  give  any  other  notice  to  anyone  who  assumes  to  deal 
with  other  parties  in  reference  to  such  property.  He  may 
remain  silent  and  passive.  (11  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  435;  Porter  v.  Wheeler,  105  Ala.  451,  17  South.  221; 
Bigelow  en  Estoppel,  594 ;  Campbell  v,  Jacobson,  145  111.  389, 
34  N.  E.  39;  McCormack  v,  James,  36  Fed.  14;  Frazee  v. 
Frazee,  79  Md.  27,  28  Atl.  1105;  Thor  v.  Oleson,  sxipra; 
Dameron  v.  Jamison,  143  Mo.  483,  45  S.  W.  258;  Griswold 
V.  Boley,  1  Mont.  345.)  But  so  soon  as  he  becomes  active, 
his  actions,  declarations  and  conduct  with  reference  to  the 
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title  must  not  be  such  as  to  deceive  or  mislead  a  reasonable 
person,  or  deter,  prevent,  or  dissuade  him  from  examining  the 
record  and  learning  the  true  condition  of  the  title.  (Robhins 
V.  Moore,  129  HI.  30,  21  N.  E.  934;  Graham  v.  Thompson,  55 
Ark.  296,  29  Am.  St.  Rep.  40,  18  S.  W.  58;  Knouff  v. 
Thompson,  16  Pa.  St.  357;  Bigelow  on  Estoppel,  4th  ed., 
547-553;  Morris  v.  Hemdon,  113  N.  C.  236,  18  S.  E.  203; 
Birch  V.  Steppler,  11  Colo.  400,  18  Pac.  530;  Eic'kelberg  v. 
Soper,  1  S.  Dak.  563,  47  N.  W.  953.)  And  if  his  conduct  be 
such  as  to  amount  to  a  fraud  upon  one  dealing  with  or  in 
reference  to  the  property,  the  one  to  whom  such  conduct  is 
imputable  will  be  estopped  from  thereafter  asserting  title  in 
himself  contrary  to  his  previous  declarations,  action  or  con- 
duct. In  this  case  the  court  found  that  the  appellant  had 
not  merely  been  silent  and  passive,  but  that  he  had  required 
and  caused  the  notice  to  be  posted  by  the  agent  of  the 
company,  and  that  the  same  was  done  with  his  **full  knowl- 
edge and  consent,''  and  that  "Fleming  knew  the  contents 
of  said  notice,  and  knowingly  stood  by  and  suffered  said  labor 
to  be  performed  by  the  plaintiffs,'*  and  that  his  '* conduct  in 
not  informing  the  plaintiffs  of  the  true  state  of  title  to 
said  mining  claims  was  such  as  to  deceive  them  into  the  be- 
lief that  they  could  recover  their  wages  from  the  property 
itself  by  lien  or  otherwise." 

If  we  should  understand  from  these  findings  that  the  appel- 
lant simply  remained  silent,  knowing  that  the  plaintiff  were 
working  upon  the  property,  without  either  informing  them  as 
to  his  title  or  making  any  statement  or  representation  in  the 
premises  or  performing  any  act  that  would  mislead  them,  then 
we  should  undoubtedly  hold  that  the  findings  are  not  suffi- 
cient to  estop  the  appellant  from  asserting  his  title  in  this 
case.  But  it  is  our  duty  to  give  to  the  findings  the  most  lib- 
eral construction  the  language  used  will  justify  in  order  to 
sustain  the  judgment  founded  thereon.  {Breeze  v.  Brooks, 
97  Cal.  72,  31  Pac.  742,  22  L.  R.  A.  256,  257;  Warren  v.  Hop- 
kins,  110  Cal.  506,  42  Pac.  986;  People's  Home  Sav,  Bank 
V.  Rickard,  139  Cal.  285,  73  Pac.  858 ;  Paine  v.  San  Bernar- 
dino VaUey  Trac.  Co.,  143  Cal.  654,  77  Pac.  659.)    The  import 
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of  these  findings  justifies  the  conclusion  that  the  appellant 
ordered  or  directed  the  posting  of  this  notice  upon  the  mines, 
and  that  when  doing  so  he  knew  the  contents  of  the  notice 
and  knew  that  it  was  therein  stated  that  the  property  belonged 
to  the  Standard  Mines  and  Milling  Company,  and  that  he 
allowed  such  notice  to  remain  posted  upon  the  property  dur- 
ing all  the  time  plaintiffs  were  employed  therein,  and  knew 
that  plaintiffs  were  relying  upon  the  statements  contained 
in  such  notice.  If  he  did  these  things,  which  we  infer  from 
the  findings,  then  he  should  be  estopped  from  denying  the 
truth  of  them  now. 

The  evidence  is  not  before  us,  and  we  must  therefore  assume 
that  it,  in  all  respects,  supports  the  findings. 

It  follows  from  what  has  been  said  that  the  judgment  must 
be  affirmed,  and  it  is  so  ordered.  Costd  awarded  to  respond- 
ents. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(June  22,  1905.) 

JOHNSTON  V.  SAVIDGE. 

[81   Pac.   616.] 

Incorporated  Cities — Justice's  Precincts — Power  of  Board  of  Ooh- 

MISSIONERS--!^  UMBER  OF  JUSTICES  IN  EaOH  PrECINCT — ^REVIEW  ON 

Appeal — Quo  Warelanto — Statutory  Construction. 

1.  Under  the  provisions  of  Bubdivisions  2  and  3  of  section  1759 
of  the  Revised  Statutes,  a  board  of  county  commissioners  has  *'he 
power  to  establish,  abolish  and  change  justices'  precincts  in  in- 
corporated cities. 

2.  That  provision  in  section  11  of  an  act  approved  I*ebruai7  25, 
1891  (Sess.  Laws  1891,  p.  60),  which  provides  that  there  shall  be 
at  each  general  election  two  justices  of  the  peace  elected  in  each 
justice's  precinct  ** except  wards  in  incorporated  cities"  does  not 
prohibit  th;  proper  board  of  county  conmussioners  from  estab- 
lishing justice's  precincts  within  such  cities  and  the  election  of 
two  justices  of  the  peace  in  each  of  such  precincts. 
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3.  If  the  board  of  eoantj  commissioners  has  jurisdiction  to 
create  justices  precincts  within  the  limits  of  an  incorporated  city, 
and  does  so,  its  action  can  only  be  reviewed  by  appeal. 

*4.  When  the  action  of  a  board  of  county  commissioners  is  only 
voidable,  a  review  thereof  must  be  had  by  appeal.  Such  action 
will  not  be  reviewed  on  a  proceeding  in  the  nature  oi*  quo  warranto, 

5.  Where  a  portion  of  an  ordinance  of  a  board  of  county  com- 
missioners is  invalid,  and  the  valid  portion  contains  the  essentia] 
elements  of  a  complete  ordinance,  the  invalid  portion  may  be  ro- 
jeeted  and  the  remainder  stand  valid  and  operative. 
(Syllabus  by  the   court.) 

APPEAL  from  the  District  Court  of  Ada  County.  Honor- 
able George  H.  Stewart,  Judge. 

Action  in  gwo  warranto  to  determine  the  rights  to  the  office 
of  justice  of  the  peace.  Judgment  for  the  defendant.  Af- 
firmed. 

J.  C.  Johnston  and  Jesse  B.  Hawley,  for  Appellant. 

In  California,  upon  a  section  from  which  our  own  was 
taken,  the  court  held  "That  an  action  may  be  brought  against 
all  persons  who  claim  title  to  the  same  office  to  try  their  re- 
spective rights  thereto."  (People  v.  Preweit,  124  Cal.  7,  56 
Pac.  619.  See,  also,  State  v.  Frantz,  55  Neb.  167,  75  N.  W. 
546;  People  v.  Carpenter,  24  N.  Y.  86.)  California,  Oregon 
and  New  York  statutes  contain  the  same  provisions  upon  the 
adoption  of  the  statute  of  usurpation,  and  the  courts  of  these 
states  held  that  the  said  provisions  only  do  away  with  the 
form  of  the  action,  and  that  the  remedies  afforded  by  the  an- 
cient common-law  writ  of  qiLo  warranto  are  still  obtainable 
under  the  code.  (State  v.  Douglass  Co.  Road  Co.,  10  Or.  199- 
273;  People  ex  rel.  Eartzel  v.  HaU,  80  N.  Y.  117;  People 
V.  Thatcher,  55  N.  Y.  528,  529,  14  Am.  Rep.  312;  People  v. 
Stanford,  77  Cal.  360,  18  Pac.  85-87,  19  Pac.  693,  2  L.  R.  A. 
92.)  The  substitution  of  a  civil  action  and  complaint  for  the 
old  information  does  not  change  the  mode  of  pleading,  and  a 
general  charge  of  usurpation  is  sufficient  in  the  information. 
(People  V.  Knox,  38  Hun,  237;  State  v.  SvUivan,  8  Ohio  Cir. 
Dec.  349;  State  v.  Stevens,  29  Or.  477,  44  Pac.  898;  2  SpeU- 
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ing  on  Extraordinary  Relief,  p.  1509,  see.  1846 ;  Lake  v.  Craw- 
ford, 28  Mich.  88 ;  People  ex  rel  Fulkenberg  v.  Miles,  2  Mich. 
349:  Miller  v.  English,  21  N.  J.  L.  317;  Rex  v.  Harwood,  2 
East,  177.)  The  burden  of  proof  is  on  the  respondent  to  jus- 
tify his  own  title  and  judgrment,  for  ouster  will  be  rendered 
against  him  if  he  fails  to  show  title,  whether  the  relator  shows 
title  or  not.  (People  v.  Mayworm,  5  Mich.  146 ;  People  ex  rel. 
Keeler  v,  Robertson,  27  Mich.  116 ;  People  v.  Thatcher,  55  N. 
Y.  525,  14  Am.  Rep.  312.)  The  next  question  involved  in  this 
case  is  the  claim  of  title  to  the  office  of  justice  of  the  pehce 
by  the  respondent  herein.  And  that  said  claim  of  office  is 
based  upon  an  election  held  in  pursuance  of  and  upon  an 
unconstitutional,  unlawful,  invalid  and  void  ordinance  or 
order  passed  by  the  board  of  county  commissioners  of  Ada 
county,  August  18,  1904.  (Sess.  Laws  1890-91,  p.  60,  sec. 
11;  Idaho  Rev.  Stats.  1887,  sec.  1759,  subds.  2,  3.)  Their 
power,  then,  in  pursuance  of  the  statute  and  said  act  is  as  fol- 
lo-vs:  **To  divide  the  county  into  justice's  precincts,  except 
in  wards  in  incorporated  cities. ' '  This  exception  is  a  limita- 
tion and  a  prohibition  upon  the  power  of  the  board,  '*in 
wards  in  incorporated  cities,"  as  otherwise  the  exception  clause 
has  no  meaning  in  said  act,  and  the  board  could  not  proceed 
partially  under  said  act  and  disregard  the  exception  clause 
therein.  It  is  a  cardinal  rule  of  construction  that  each  part 
of  an  act  shall  be  construed  in  accordance  with  the  meaning 
and  intent  of  the  law-making  body.  It  is  also  a  cardinal 
rule  of  construction  that  a  statute  free  from  ambiguity  and 
uncertainty  needs  no  interpretation,  and  interpretation  is  not 
allowable,  when  the  legislative  intent,  which  is  the  office  of 
interpretation  to  ascertain,  is  clearly  expressed.  (Davis  v. 
Hart,  123  Cal.  384,  55  Pac.  1060;  Sutherland  on  Statutory 
Construction,  p.  294,  sec.  222,  p.  295,  sec.  222,  sec.  366, 
p.  591,  sec.  459;  Endlich  on  Interpretation  of  Statutes,  p. 
253,  sec.  184.)  The  legislature  of  the  various  states  control 
this  matter  under  like  constitutions  with  our  own  by  direct 
legislative  acts  under  their  powers  vested  by  the  constitution 
in  the  legislature  and  in  no  other  body  to  incorporate,  organize 
and  classify  cities  and  towns,  to  amend,  alter,  and  change 
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their  boundaries  at  pleasure.  (Cal.  Civ.  Code,  p.  38,  see.  85; 
Cal.  Code  Civ.  Proe.,  p.  42,  sec.  103;  Pol.  Code,  title  11,  p. 
664,  sec.  4104 ;  Statutes  and  Amendments  of  California,  1897, 
p.  474,  sec.  56.)  A  justice  of  the  peace  is  a  constitutional  of- 
ficer, and  his  powers  and  duties  are  prescribed  by  the  legis- 
lature, and  the  county  board  has  no  power  to  regulate  or 
abolish  his  oflSce.  (State  ex  rel.  BoU  v.  John  Snodgrass, 
4  Nev.  524;  Board  of  County  Commrs.  of  Pueblo  Co,  v. 
Smith,  22  Colo.  534,  546,  45  Pac.  357,  33  L.  R.  A.  465.)  The 
legislature  cannot  delegate  the  functions  expressly  vested  in 
it  by  the  constitution  to  boards  of  county  commissioners  or 
judiciary,  nor  can  a  legislative  power  be  exercised  by  the  board 
of  county  conunissioners.  {Dougherty  v.  Austin,  94  Cal.  601, 
28  Pac.  834,  29  Pac.  1092,  61  L.  R.  A.  161 ;  Reynolds  v.  Board 
of  County  Commrs,  of  Oneida  County,  6  Idaho,  787,  59  Pac. 
730.)  An  ordinance  can  be  partly  good  and  partly  bad  only 
where  the  p^rts  are  in  themselves  distinct  from  each  other, 
and  where  the  two  are  so  inseparably  blended  together  as  to 
make  it  clear  that  either  clause  would  not  have  been  enacted 
without  the  other,  the  whole  act  is  void.  (17  Am.  &  Eng. 
Ency.  of  Law,  1st  ed.,  266 ;  State  v.  Hardy,  7  Neb.  377 ;  San 
Francisco  v.  Spring  Valley  Water  Works,  48  Cal.  494;  French 
V.  Teschemaker,  24  Cal.  518.) 

C.  C.  Cavanah  and  Richards  &  Haga,  for  Respondent. 

This  action  is  not  prosecuted  in  the  name  of  the  state  or 
the  people  of  the  state,  or  by  the  county  attorney  or  public 
prosecutor,  but  the  action  is  brought  for  the  enforcement  of 
a  private  right  by  a  private  individual  who  appears  and  pros- 
ecutes by  private  counsel.  If  maintained  at  all,  it  must  be 
under  that  part  of  section  4612,  Revised  Statutes  of  1887, 
which  reads  as  follows:  "Any  person  rightfully  entitled  to 
an  office  or  franchise  may  bring  an  action  in  his  own  name 
against  a  person  who  has  usurped,  intruded  into,  or  who  holds 
or  exercises  the  same.''  When  an  action  in  quo  warranto  is 
brought  by  the  people  or  in  behalf  of  the  public  by  the  pub- 
lic prosecutor,  the  burden  of  proof  is  on  the  respondent  to 
show  the  legality  of  his  election  or  appointment,  but  this  is 
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not  the  rule  when  the  action  is  brought  by  a  claimant  who 
claims  title  to  the  office  in  himself.  In  such  case  it  is  incum- 
bent on  relator  to  show  that  he  is  ''rightfully  entitled"  to 
the  office  in  question  before  he  can  inquire  into  the  title  of 
respondent.  (2  Spelling  on  Extraordinary  Relief,  sec.  1878; 
State  V,  Moores,  52  Neb.  634,  73  N.  W.  299;  State  v,  Oftedal, 
72  Minn.  498,  75  N.  W.  692;  Tillman  v.  Otter,  93  Ky.  600,  20 
S.  W.  1036,  29  L.  R.  A.  110;  Attorney  General  v.  May,  99 
Mich.  538,  58  N.  W.  483,  25  L.  R.  A.  325;  23  Am.  &  Eng. 
Ency.  of  Law,  626;  17  Ency.  of  PI.  &  Pr.  482.)  It  is  well 
settled  that  the  right  of  a  private  person  to  institute  a  pro- 
ceeding in  quo  warranto  depends  on  his  own  superior  right 
to  the  office.  If  he  is  not  entitled  to  it,  it  is  a  matter  of  no 
importance  to  him  who  is.  {State  v.  Ellington,  117  N.  C. 
158,  53  Am.  St.  Rep.  580,  23  S.  E.  250,  30  L.  R.  A.  532; 
Howes  V,  Perry,  92  Ky.  260,  IT  S.  W.  575;  State  v.  Wheat- 
ley,  160  Ind.  183,  66  N.  E.  684 ;  2  Spelling  on  Extraordinary 
Relief,  sec.  1758;  17  Ency.  of  PI.  &  Pr.  463,  471;  State  ex 
reL  Griffith  v.  Vineyard,  supra;  Morris  v.  People,  8  Colo. 
App.  375,  46  Pac.  691 ;  Board  of  Commrs.  v.  Smith,  22  Colo. 
534,  45  Pac.  357,  33  L.  R.  A.  465;  Idaho  Const.,  art.  5,  sec. 
22.)  Appellant  is  not  in  a  position  to  question  the  power 
of  the  board  of  county  commissioners  to  establish  justices* 
precincts  in  incorporated  cities,  for  appellant  bases  his  own 
title  to  the  office  upon  two  distinct  ordinances  passed  by  the 
same  board  and  for  the  same  city,  and  applies  with  equal 
force  as  against  the  ordinances  under  which  the  relator  him- 
self asserts  title  to  the  office.  {State  v,  Stuht,  52  Neb.  209,  71 
N.  W.  941;  2  Spelling  on  Extraordinary  Relief,  sec.  1796; 
State  V.  Boyd,  34  Neb.  435,  51  N.  W.  964.)  ''Where  a  regu- 
lar meeting  of  a  board  of  county  commissioners  adjourns  to 
a  subsequent  day,  all  the  members  being  present,  each  member 
is  charged  with  the  official  duty  of  attending,  and  with  notice 
of  any  lawful  action  to  betaken  at  such  adjourned  meeting,  and 
anything  done  at  such  adjourned  meeting  within  the  power 
of  the  board  to  do  is  not  rendered  invalid  by  the  fact  that  one 
member  did  not  attend  it.''  {Stockton  v.  Powell,  29  Fla. 
1,  65,  10  South.  688,  15  L.  B.  A.  42;  Damon  v,  Granby,  2  Pick. 
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353;  Kingsbury  v.  Central  School  Dist,  12  Met.  99;  State 
V.  Jersey  City,  27  N.  J.  L.  493 ;  State  v.  Green,  37  Ohio  St. 
227;  State  v.  Chute,  34  Minn.  135,  24  N.  W.  353.)  The  true 
and  correct  rule  seems  to  be  that  ''Where  the  portion  of  the 
statute  or  ordinance  which  is  invalid  is  distinctly  separable 
from  the  remainder,  and  the  remainder  in  itself  contains  the 
essentials  of  a  complete  enactment,  the  invalid  portion  may 
be  rejected,  and  the  remainder  stand  as  valid  and  operative." 
(City  of  Eureka  v.  Wilson,  15  Utah,  67,  62  Am.  St.  Rep.  904, 
48  Pac.  150;  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  993; 
Sutherland  on  Statutory  Construction,  sec.  169 ;  1  Dillon  on 
Municipal  Corporations,  sec.  421;  In  re  Mansfieldy  106  Cal. 
400,  39  Pac.  775;  Ex  parte  Holmquist  (Cal.),  27  Pac.  1099; 
Ex  parte  Christensen,  85  Cal.  208,  24  Pac.  747;  Wilcox  v. 
Hemming,  58  Wis.  144,  46  Am.  St.  Rep.  625,  15  N.  W.  425 ; 
State  ex  rel.  City  of  Milwaukee  v.  Newman,  96  Wis.  258,  71 
N.  W.  438 ;  Gorman  v.  Commissioners  of  Boise  City,  1  Idaho, 
559.) 

SULLIVAN,  J. — This  is  an  action  in  the  nature  of  a  quo 
warranto  by  the  appellant  to  determine  his  right  to  the  office 
of  justice  of  the  peace  within  election  precincts  4  and  6,  lying 
in  the  second  ward  of  Boise  City.  It  is  alleged  that  appel- 
lant was  legally  eligible  to  the  office  of  justice  of  the  peace, 
and  that  the  board  of  county  conmiissioners  of  Ada  county 
established  election  precincts  within  the  incorporated  city  of 
Boise  City  on  June  22,  1898;  that  appellant  was  duly  ap- 
pointed justice  of  the  peace  to  fill  a  vacancy  of  an  election 
precinct  called  Boise  Precinct  No.  4,  lying  within  said  city 
and  within  the  second  ward  thereof  on  February  12,  1904, 
and  that  he  duly  qualified  and  was  inducted  into  said  office 
on  said  date;  that  the  county  commissioners,  on  April  18, 
1904,  changed  the  boundaries  of  election  precincts  in  said  city 
and  county,  and  that  such  election  precincts  were  not  con- 
stituted as  justices'  precincts;  that  since  said  eighteenth  day 
of  April,  th3  said  election  precincts  so  established  have  re- 
mained unchanged  and  unaltered  except  as  attempted  by  the 
unlawful  and  illegal  ordinance  or  order  made  by  the  board 
Idaho,  Vol.  U— 14 
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of  county  commissioners  upon  the  eighteenth  day  of  April, 
19(M;  that  said  action  of  the  board  was  unlawful,  invalid, 
unconstitutional  and  void,  and  did  not  affect  election  precincts 
as  theretofore  established ;  that  no  successor  having  been  duly 
elected  and  qualified  therefor,  plaintiff  will  continue  in 
said  office  until  a  legal  election  and  qualification  of  a  suc- 
cessor, and  that  the  respondent  was  not  legally  elected  to 
said  olTice,  and  that  he  is  an  intruder  and  usurper  into  said 
office ;  that  said  order  of  said  board  under  which  the  respond- 
ent claims  titL  to  said  office  is  illegal,  unconstitutional,  void 
and  contrary  to  the  laws  of  the  state;  that  said  precincts  so 
established  were  not  established  as  justices'  precincts,  but 
as  election  precincts,  and  that  said  precincts  Nos.  4  and  6, 
as  established  by  said  board,  lie  within  and  constitute  a  por- 
tion of  the  second  ward  of  said  city;  and  that  said  election 
precincts  lie  coterminous  with  each  other,  and  largely  consti- 
tute the  boundaries  of  said  second  ward,  and  that  appellant 
was  duly  and  legally  appointed  to  fill  a  vacancy  in  the  office 
of  justice  of  the  peace  within  said  second  ward  as  aforesaid ; 
that  said  second  ward  is  in  law  a  precinct,  and  that  there  wa-j 
a  vacancy  therein  in  the  office  of  the  justice  of  the  peace, 
and  that  to  fill  said  vacancy  appellant  was  appointed  and 
qualified  as  aforesaid;  that  at  a  general  election  held  in  ac- 
cordance with  the  election  laws,  on  November  8,  1904,  appel- 
lant was  duly  elected  as  a  justice  of  the  peace  in  said  Boise 
Precinct  No.  6  lying  within  said  second  ward,  and  that  at 
said  election  appellant  was  the  only  candidate  for  said  office, 
and  that  said  election  precincts  Nos.  4  and  6  were  establLshe<l 
for  the  purpose  of  elections  within  the  second  ward  of  said 
city,  and  for  no  other  purpose. 

To  the  complaint  containing  the  foregoing  allegations, 
among  others,  the  respondent  filed  a  demurrer  that  raised 
the  question  of  the  sufficiency  of  the  complaint,  which  de- 
murrer was  sustained  and  judgment  dismissing  the  action 
was  entered,  from  which  judgment  this  appeal  was  taken. 

The  record  shows  that  the  board  of  county  commissioners 
of  Ada  county,  on  the  eighteenth  day  of  August,  1904,  estab- 
lished one  justice's  precinct  within  the  limits  of  Boise  City, 
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iirhich  includes  all  of  the  election  precincts  of  said  city :  and 
further  made  an  order  that  said  justice's  precinct  should  "be 
presided  over  by  one  justice  of  the  peace."  It  further  ap- 
pears that  at  the  general  election  held  on  November  8,  1904, 
respondent  was  elected  to  the  office  of  justice  of  the  peace  of 
said  precinct;  that  a  certificate  of  election  was  duly  issued 
to  him  and  that  he  thereafter  qualified  as  such  justice  of  the 
peace. 

There  are  a  number  of  questions  raised  on  this  appeal,  but 
in  our  view  of  the  case  it  is  not  necessary  to  pass  upon  all 
of  them.  The  main  question  is  whether  under  the  law  the 
board  of  county  commissioners  had  the  authority  to  establish 
justices'  precincts  in  Boise  City.  If  the  board  had  the  power 
and  exercised  it,  the  judgment  must  be  affirmed.  In  deciding 
this  matter  we  must  resort  to  the  various  provisions  of  our 
constitution  and  statute  which  refer  to  that  subject.  Sec- 
tion 22  of  article  5  of  the  state  constitution  provides,  amon^ 
other  things,  as  follows:  *'In  each  county  of  this  state  there 
shall  be  elected  justices  of  the  peace  as  prescribed  by  law.*' 
Subdivisions  2  and  3  of  section  1759  of  the  Revised  Statutes 
as  amended,  which  section  contains  a  grant  of  power  to  the 
board  of  county  commissioners,  are  as  follows:  **2.  To  di- 
vide the  counties  into  precincts,  school,  road  and  other  districts 
required  by  law,  change  the  same  and  create  others,  as  con- 
venience requires."  Subdivision  3  is  as  follows:  '*To  es- 
tablish, abolish,  and  change  election  precincts,  and  to  ap- 
point judges  of  elections,  canvass  all  election  returns,  declare 
the  result,  and  issue  certificates  thereof."  Section  1813  of 
the  Revised  Statutes  reads  as  follows:  ''The  officers  of  pre- 
cincts are  two  justices  of  th3  peace,  one  constable,  and  such 
other  inferior  and  subordinate  officers  as  are  provided  for 
elsewhere  in  this  code  or  by  the  board  of  commissioners." 
Section  11  of  an  act  concerning  election  and  electors,  ap- 
proved February  25,  1891  (Sess.  Laws  1891,  p.  60),  is  as 
follows:  **At  the  general  election,  A.  D.  1892,  and  every  al- 
ternate year  thereafter,  there  shall  be  elected  in  each  justice's 
precinct,  except  wards  in  incorporated  cities,  two  justices  of 
the  peace  and  one  constable,  and  all  other  officers,  not  herein 


Digitized  by 


Google 


212  Johnston  v.  Savidge.  [11  Idaho, 

Opinion  of  the  Court — Sullivan,  J. 

specified,  that  now  are,  or  hereafter  may  be  created  shall,  un- 
less otherwise  provided,  be  elected  on  the  day  of  the  general 
election. '* 

The  above-quoted  section  of  the  constitution  provides  that 
justices  of  the  peace  shall  be  elected  in  the  several  counties 
of  the  state  as  prescribed  by  law,  and  subdivisions  2  and  3 
of  section  1759,  Revised  Statutes,  as  amended,  empower  the 
board  of  county  commissioners  to  divide  the  county  into  jus- 
tices' precincts;  and  section  1813,  Revised  Statutes,  provides 
that  **the  officers  of  precincts  are  two  justices  of  the  peace, 
one  constable,  and  such  other  inferior  and  subordinate  officers 
as  are  provided  elsewhere  in  this  code  or  by  the  board  of 
county  commissioners."  But  it  is  contended  that  that  clause 
of  section  11  of  the  act  of  1891  which  excepts  wards  in  incor- 
porated cities  from  the  provisions  of  that  section  on  the  sub- 
ject of  the  election  of  two  justices  of  the  peace  in  all  pre- 
cincts except  wards  in  incorporated  cities,  constitutes  and 
establishes  each  ward  in  said  city  a  justice's  precinct.  We 
cannot  agree  with  that  contention.  That  section  has  no  ap- 
plication to  the.  formation  of  justices'  precincts.  That  pro- 
vision is  found  in  our  election  laws,  but  there  is  nothing  fur- 
ther in  our  statutes  that  intimates  that  wards  in  incorporated 
cities  constitute  justices'  precincts.  If  the  contention  of  the 
appellant  were  true^  the  legislature,  after  having  established 
a  justice's  precinct  in  each  ward  of  an  incorporated  city, 
has  failed  to  provide  the  number  of  justices  to  be  elected 
therein  and  has  failed  to  leave  that  matter  to  the  discretion 
or  the  judgment  of  the  board  of  county  commissioners,  city 
council,  or  any  other  body  or  person.  When  the  election 
law  of  1891  was  enacted,  the  legislature  may  have  intended 
to  supplement  the  provisions  of  said  section  11  by  further 
legislation,  but  it  failed  to  do  so,  and  the  exception  in  said 
section  is  left  without  any  force  or  effect.  Hence,  until  fur- 
ther legislation  the  board  cf  county  commissioners  have  the 
power  to  create  election  precincts  within  incorporated  cities, 
and  such  precincts  are  entitled  to  two  justices  of  the  peace 
as  provided  by  section  1813. 
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It  is  also  contended  that  the  order  made  by  the  board  of 
eonunissioners  organizing  all  of  the  election  precincts  of  Boise 
City  into  one  justice's  precinct  was  illegal  and  void,  for  the 
reason  that  said  order  was  not  made  at  a  regular  session  of 
the  board.  As  we  view  it,  the  board  had  the  power  and  au- 
thority to  organize  justices'  precincts,  and  if  their  action 
therein  was  illegal,  any  person  aggrieved  had  a  right  to  ap- 
peal therefrom.  That  being  true,  the  question  of  the  illegal- 
ity of  the  board's  action  cannot  be  reviewed  in  this  proceed- 
ing. Even  though  the  board  created  said  justice's  precinct 
at  a  special  or  adjourned  meeting  of  the  board,  such  action 
would  not  be  void,  but  only  voidable.  This  court  has  uni- 
formly held  that  where  the  actions  of  the  board  were  only 
voidable,  tl\e  proper  and  only  method  of  review  was  by  ap- 
peal. (School  Dist,  No,  25  v.  Rice,  ante,  p.  99,  81  Pac. 
155;  Pecotte  v.  Watt,  3  Idaho,  447,  31  Pac.  805;  Rogers  v. 
Hays,  3  Idaho,  597,  32  Pac.  259 ;  Morgan  v.  County  Commrs., 
4  Idaho,  418,  39  Pac.  118;  Corker  v.  Elmore  Co.,  10  Idaho, 
255,  77  Pac.  634;  Dunbar  v.  Board,  5  Idaho,  407,  49  Pac.  409.) 

The  fact  that  the  board  by  its  order  provided  that  the 
justice's  precinct  composed  of  the  sixteen  election  precincts 
in  Boise  City  should  be  presided  over  by  one  justice  of  the 
peace  does  not  invalidate  said  order  creating  said  justice's 
precinct,  as  that  part  of  the  order  may  be  separated  from  the 
valid  part  thereof,  and  the  valid  part  be  permited  to  stand 
under  the  well-established  rule  that  where  the  portion  of  a 
statute  or  ordinance  which  is  invalid  is  distinctly  separable 
from  the  remainder,  and  the  remainder  in  itself  contains  the 
essential  elements  of  a  complete  enactment,  the  invalid  portion 
may  be  rejected  and  the  remainder  stand  as  valid  and  opera- 
tive. (Sutherland  on  Statutory  Construction,  sec.  169;  21 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  993.)  The  judgment  is  af- 
firmed, with  costs  in  favor  of  respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(June  23,  1905.) 
GARRETT  v.  CRONIN. 

[81  Pac.  615.] 

Findings  of  Fact — Insufficiency  of  Evidencb. 

1.  Where  the  evidence  is  insufficient  to  support  the  findings  of 
fact,  the  judgment  must  be  reversed. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Elmore  County. 
Honorable  Lyttleton  Price,  Judge. 

Action  to  compel  performance  of  contract.  Judgment  for 
plaintiff.     Reversed. 

E.  M.  Wolfe,  for  Appellant. 

The  facts  in  regard  to  the  Chinaman's  lease  and  the  pur- 
chase of  this  property  by  Greenburg  are  as  follows:  On  the 
eighth  day  of  September,  1897,  the  defendant  rented  this 
property  to  Lou  Sing  Lee  for  a  term  of  ten  years,  and  he 
went  into  possession  thereunder  and  conducted,  and  still  con- 
ducts, a  Chinese  laundry  thereon.  On  the  first  day  of  Octo- 
ber, 1901,  at  which  time  the  defendant,  J.  C.  Cronin,  was 
living  at  Monument,  Utah,  Mr.  Greenburg  wrote  him  in  part 
as  follows:  **I  met  your  wife  through  the  courtesy  of  a  friend 
of  mine,  Mr.  Ed.  Helfrich,  he  having  advised  me  that  you 
and  Mrs.  Cronin  desired  to  dispose  of  the  comer  property 
occupied  by  the  China  washhouse.  In  order  to  give  you  an 
idea  of  the  terms,  Mr.  Cronin,  I  wish  to  state  that  I  informed 
her  that  I  would  give  $1,0(X)  for  the  place,  paying  $200  cash 
down,  $400  in  six  months  and  $400  in  twelve  months.  Tou 
to  give  me  a  warranty  deed  for  the  place,  which  is  to  be  placed 
in  escrow  at  the  Citizens'  Bank  here,  to  which  will  be  at- 
tached an  agreement  to  sell  on  the  above  terms.  In  the  event 
that  I  do  not  make  the  future  payments,  I  forfeit  all  money 
paid  to  you  on  the  agreement.  You  are  to  draw  the  rents 
from  the  property  until  I  pay  the  balance  due,  and  you  are 
to  pay  the  taxes  and  insurance.    I  expect  to  remain  here  for 
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a  few  days.  As  I  understand  it,  I  can  probably  hear  from 
you  before  I  leave.  I  trust  you  will  write  me  as  soon  as 
possible,  as  I  must  ^o  away  soon.  Mrs.  Cronin  seems  to  be 
well  satisfied  with  the  terms,  which  I  think  are  entirely  plain 
to  her."  Signed,  Daniel  W.  Greenburg.  Cronin  accepted 
this  proposition  and  Greenburg 's  attorney,  W.  C.  Howie,  pre- 
pared the  option  contract,  and  took  Mrs.  Cronin 's  acknowl- 
edgment. The  contract  was  then  sent  to  Mr.  Cronin  and, 
after  being  acknowledged  was  returned  to  the  bank  with  the 
deed.  It  will  be  seen  from  the  statement  in  this  letter  that 
Greenburg  knew*  that  the  Chinaman  had  a  lease  on  this  prop- 
erty. Having  this  knowledge,  we  maintain  that  neither  Mr. 
Greenburg  nor  Mr.  Garrett  can  now  set  up  the  fact  of  this 
lease  as  an  excuse  for  their  failure  to  comply  with  their  con- 
tract. (See  Pomeroy's  Equity  Jurisprudence,  sec.  611,  and 
note.) 

W.  C.  Howie,  for  Respondent. 

That  equity  does  not  favor  forfeitures  is  so  thoroughly  es- 
tablished that  I  deem  it  useless  to  take  up  the  time  of  the  court 
with  authorities;  and  that  it  will  grant  relief  against  for- 
feitures is  also  so  well  settled  that  I  will  cite  but  one  of  the 
many  authorities :  8  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  449. 
Where  there  is  a  defect  in  the  vendor's  title,  or  he  from  any 
cause  cannot  comply  with  his  part  of  the  contract,  or  it  ap- 
pears so  to  be,  the  vendee  is  excused  from  tendering  perform- 
ance, and  the  vendor  cannot  declare  a  forfeiture,  even  though 
time  is  of  the  essence  of  the  contract.  {Martin  v,  Roberts, 
127  Iowa,  218,  102  N.  W.  1126;  Waterman  on  Contracts,  sees. 
419-436,  446;  Warvelle  on  Vendors,  sec.  925;  Deichman  v. 
Deichman,  49  Mo.  107 ;  Laverty  v.  Hall,  19  Iowa,  526 ;  Luchetti 
V.  Frost  (Cal.),  65  Pac.  969;  Boot  v.  Johnson,  99  Ala.  90,  10 
South.  293 ;  Broum  v.  Eaton,  21  Minn.  409 ;  Hopwood  v.  Cor- 
bin,  63  Iowa,  218, 18  N.  W.  911 ;  Veeder  v.  McMurray,  70  Iowa, 
118,  29  N.  W.  818 ;  Baumann  v,  Pinckney,  118  N.  Y.  604,  23  N. 
B.  916;  Bradford  v.  Foster,  87  Tenn.  4,  9  S.  W.  195;  Welch  v. 
Darling,  59  Vt.  136,  7  Atl.  547;  Wright  v.  Young,  6  Wis. 
127,  70  Am.  Dec.  453 ;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.. 
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43,  sec.  (2)  and  (e).)  In  the  following  eases  the  courts  held 
that  a  vendej  has  a  right  to  depend  on  the  representations  of 
the  vendor,  and  need  not  search  the  record,  and  granted  re- 
lief where  a  search  of  the  records  would  have  shown  the 
representations  to  be  false:  Linn  v.  Green,  17  Fed.  407;  Dodge 
V.  Pope,  93  Ind.  480;  Campbell  v,  Whittingham,  28  Ky.  (5 
J.  J.  Marsh.)  96,  20  Am.  Dec.  241;  Pryse  v,  McOuire,  81  Ky. 
608;  Eiefer  v,  Rogers,  19  Minn.  32.  And  the  following  au- 
thorities hold  that  the  vendee  has  a  right  to  depend  on  his 
vendor's  representations,  even  though  inquiry  would  show 
their  falsity :  Griffith  v.  Hanks,  46  Tex.  217 ;  Wilson  v.  Car- 
penter's Admr.,  91  Va.  183,  21  S.  E.  243;  Benjamin  on  Sales, 
6th  ed.,  409,  sec.  461a  (ii). 

SULLIVAN,  J. — This  action  was  brought  by  the  respond- 
ent as  plaintiff  against  the  appellants.  The  contract  that 
is  sought  to  be  enforced  was  entered  into  on  the  fifteenth 
day  of  October,  1901,  between  the  appellants  Cronin  and  wife 
and  one  Greenburg.  By  the  terms  of  said  contract  said 
Cronin  and  wife  agreed  to  sell  and  convey  to  said  Green- 
burg three  certain  town  lots  in  the  town  of  Mountainhome, 
for  $1000,  payable  as  follows :  $200  cash,  $400  in  six  months, 
and  $400  in  twelve  months  from  the  date  of  said  contract, 
which  paym2nts  were  to  be  made  to  the  Citizens'  State  Bank 
of  Mountainhome.  The  said  appellants  executed  a  warranty 
deed  conveying  said  premises  to  said  Greenburg,  and  placed 
the  same  in  escrow  in  said  bank  ifvith  directions  to  deliver 
the  same  to  said  Greenburg  upon  his  making .  the  pay- 
ments therefor  as  above  stated;  and  it  was  stipulated  in 
said  contract  that  in  case  of  ** failure  to  make  said  pay- 
ments or  either  of  them  in  the  manner  and  at  the  times 
above  mentioned,  then  the  said  bank  shall  immediately  re- 
turn said  deed  to  said  parties  of  the  first  part,  and  said 
parties  of  the  finrt  part  shall  be  relieved  from  all  obligation 
either  in  law  or  in  equity,  to  convey  said  premises  to  said 
party  of  the  second  part.*'  It  was  also  agreed  that  the  first 
party  should  remain  in  possession  of  said  premises  and  col- 
lect and  receive  the  rents,  issues  and  profits  of  said  premises 
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until  such  final  payment  was  made;  provided,  however,  that 
the  second  party  might,  at  his  option,  have  possession  of 
said  premises  for  the  purpose  of  erecting  any  building  or 
buildings  thereon.  It  is  alleged  in  the  complaint  that  said 
Cronin  had  leased  said  premises  to  a  Chinaman  for  a  term 
of  ten  years  from  the  eighth  day  of  September,  1897,  and 
that  said  Chinaman  had  possession  of  said  premises  under 
said  lease  and  that  when  the  last  payment  became  due  said 
Cronin  and  wife  were  not  able  to  give  possession  of  said 
lands  and  premises  as  stipulated  in  said  agreement,  and  that 
for  that  reason,  and  others  named,  the  respondent  had  been 
damaged  in  the  sum  of  $400,  and  he  prays  for  judgment  for 
damages;  and  that  said  bank  be  enjoined  from  delivering 
said  deed  to  said  appellants,  and  that  said  deed  be  delivered 
to  the  respondent,  and  for  further  relief. 

The  answer  of  appellants  (Cronin  and  wife)  puts  in  issue 
many  of  the  allegations  of  the  complaint,  and  admits  that 
they  refused  to  deliver  up  said  deed  until  said  last  payment 
was  made  and  aver  that  said  last  payment  was  never  ten- 
dered to  them,  and  that  they  have  always  been  able,  ready  and 
willing  to  turn  over  possession  of  said  property  to  respond- 
ent upon  the  payment  of  the  balance  due  on  said  property 
at  the  time  and  in  the  manner  mentioned  in  said  agreement ; 
that  said  last  pa3rment  was  not  made  as  stipulated,  and  aver 
that  by  reason  of  the  default  in  making  said  last  payment  as 
stipulated,  the  respondent  is  not  entitled  to  a  delivery  of  said 
deed,  and  ask  that  the  action  be  dismissed  and  for  their 
costs. 

The  cause  was  tried  by  the  court  and  findings  of  fact  and 
conclusions  of  law  and  judgment  were  given  in  favor  of  the 
plaintiff.  The  appeal  is  from  the  judgment  and  taken  within 
sixty  days  after  rendition  of  judgment. 

It  is  contended  that  the  evidence  does  not  support  the  find- 
ings. Among  other  findings,  the  court  found  that  the  agree- 
ment was  entered  into  as  above  set  forth,  and  that  plaintiff 
paid  defendants  on  said  contract  or  agreement  the  sum  of 
$600;  further  finds  that  said  premises  hLd  been  leased  to  a 
Chinaman  for  a  term  of  ten  years,  and  that  by  reason  of  said 
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lease  and  the  Chinaman's  possession  of  said  premises  the 
said  appellants  were  not  able  to  give  possession  of  said  prem- 
ises as  per  terms  of  said  contract  and  agreement;  that  said 
lease  was  not  recorded  and  that  the  plaintiff  did  not  know 
of  said  lease  nntil  time  to  make  the  last  payment,  and  that 
when  he  discovered  the  existence  of  said  lease  he  refused  to 
make  said  payment  until  said  appellant  would  deliver  pos- 
session of  said  premises  to  him;  that  the  defendants  were 
unable  to  deliver  possession  of  said  premises  to  the  respond- 
ent and  refused  and  neglected  to  deliver  possession  thereof. 
It  appears  from  the  evidence  that  the  respondent  knew  that 
the  Chinaman  was  in  possession  of  said  premises  and  had  a 
washhouse  thereon  at  the  time  said  contract  was  entered  into. 
That  fact  appears  in  a  letter  dated  October  1,  1901,  written 
by  said  Qreenburg  to  Cronin.  It  also  appears  from  the  rec- 
ord that  said  Oreenburg  was  acting  for  the  respondent  in 
this  matter,  and  thereafter  he  conveyed  whatever  title  he 
might  secure  to  said  premises  by  virtue  of  said  warranty  deed 
from  Cronin  and  wife  to  one  A.  G.  Smith  for  the  benefit  of 
the  resjwndent.  It  also  appears  that  said  Smith  collected 
rents  for  the  Cronins,  they  residing  in  the  state  of  Utah. 
The  time  for  making  the  last  payment  on  said  contract  ex- 
pired on  the  15th  day  of  October,  1902,  and  it  seems  that  some 
months  thereafter  the  appellant  Cronin  had  written  to  said 
A.  G.  Smith  and  requested  him  to  withdraw  said  escrow 
deed  from  the  bank  and  return  it  to  him;  and  on  July  14, 
1903,  about  ten  months  after  the  last  payment  had  become 
due,  said  Smith  wrote  to  Cronin,  stating  that  he  inclosed  the 
deed  to  him,  but  through  oversight  or  mistake  he  failed  and 
neglected  to  inclose  it  as  stated  in  the  letter. 

It  will  be  noted  from  the  above-stated  facts  that  Smith  had 
received  from  Greenburg  whatever  title  might  be  procured 
by  him  through  said  deed  placed  in  escrow,  with  the  evident 
understanding  that  he  should  convey  it  to  respondent  in  case 
the  escrow  deed  was  delivered.  It  appears  from  Cronin 's 
testimony  that  he  wrote  a  letter  to  said  Smith  requesting  him 
to  take  said  deed  out  of  the  bank  and  send  it  to  him,  and  the 
letter  of  Smith  above  referred  to  was  no  doubt  in  reply  to 
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Cronin's  letter.  Cronin  also  testified  that  no  one  ever  of- 
fered to  pay  the  balance  due  on  said  property  under  any 
conditions  whatever.  The  Chinaman  who  was  in  possession 
of  said  lots  testified  that  ne  was  ready  to  move  out  and  give 
possession  of  said  premises  whenever  Cronin  asked  him  to. 
The  evidence  of  Cronin  and  the  Chinaman  stands  uncontra- 
dicted, and  there  is  no  evidence  showing  that  respondent  ever 
demanded  possession  of  said  premises  from  Cronin,  and  it  is 
clear  from  the  evidence  that  Cronin  was  ready,  able  and  will- 
ing to  give  the  respondent  possession  thereof  had  the  last 
payment  been  made  when  due. 

Said  contract  was  an  option  to  purchase  said  town  lots, 
and  time  was  of  its  essence.  Conceding  in  this  case  that  the 
respondent  was  justified  in  refusing  to  make  the  last  pay- 
ment as  stipulated  (although  we  do  not  decide  that  question), 
if  the  respondent  had  not  been  able  to  give  him  possession 
when  said  payment  became  due,  yet  the  evidence  shows  that 
appellants  were  able  to  place  the  respondent  in  possession 
thereof  at  any  and  all  times  since  said  payment  became  due. 
We  are  forced  co  the  conclusion  that  the  evidence  is  not  suf- 
ficient to  support  the  findings.  The  judgment  must  be  re- 
versed, and  it  is  so  ordered.     Costs  awarded  to  appellants. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(June  24,  1905.) 


STATE  V.  COOPER. 
[81    Pac.   374.] 

Pown  OF  State   Boaad  or  Medical  Examiners — ^Pkactitiokebs  not 
GuiLTT  OF  Misdemeanor  Whin. 

1.  Under  the  proTiBions  of  section  5  of  what  is  known  as  the 
medieal  law  of  1899  (Sees.  Laws  1899,  p.  346)  the  board  of  medi- 
cal examiners  are  not  empowered  to  call  upon  applicants  for  a 
license  for  their  diplomas  who  were  engaged  in  the  practice  of 
their  profession  under  the  law  of  1887. 
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2.  Where  t  is  shown  that  an  applicant  for  a  license  to  practice 
medicine  and  surgery  was  a  resident  of  the  state  engaged  in  the 
practice  of  his  profession  under  the  provisions  o "  the  law  of  3887, 
and  had  eomplied  with  all  the  provisions  of  the  law  of  1899;  held, 
that  in  case  the  board  of  medical  examiners  refused  to  issue  his 
license  it  was  not  criminal  in  him  to  pursue  his  profession. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Bingham  County. 
Honorable  James  M.  Stevens,  Judge. 

Defendant  was  found  guilty  of  practicing  medicine  and  sur- 
gery without  having  a  license  under  the  provisions  of  the  law 
of  1899.    Judgment  reversed. 

Milton  A.  Brown  and  W.  W.  Adamson,  for  Appellant 

State  medical  boards  are  not  courts,  and  have  not  judicial 
powers  {Wilkins  v.  State,  113  Ind.  514,  16  N.  E.  192;  Kuntz 
V.  Sumpton,  117  Ind.  1,  19  N.  E.  474;  State  v.  Hathaway,  115 
Mo.  36,  21  S.  W.  1081) ;  but  may  be  termed  courts  of  qtuisi 
jurisdiction  for  certain  purposes  specially  conferred  by  stat- 
ute, and  they  are  not  permitted  to  act  outside  of  the  scope 
of  such  statutory  provisions  which  are  mandatory,  and  the 
statutory  provisions  under  which  a  case  comes  must  be  fol- 
lowed. .  {State  V,  Pendergrast,  6  Ohio  Cir.  Dec.  807.) 

J.  J.  Guheen,  Attorney  General,  and  R.  M.  MeCracken,  for 
the  Stote. 

Power  of  medical  board :  In  Barmore  v.  State  Board  of  Ex- 
aminers, 21  Or.  301,  28  Pac.  8,  the  court  held  that  the  board 
had  a  right  to  define  the  words  **  medical  institutions  in  good 
standing*'  so  as  to  include  only  those  schools  that  require  for 
graduation  at  least  three  regular  sessions  of  six  months  each, 
extending  over  a  period  of  three  years,  and  to  make  a  further 
rule  that  those  examined  must  attain  seventy-five  per  cent. 
In  Re  Inman,  8  Idaho,  398,  69  Pac.  120,  your  honors  have 
disposed  of  nearly  every  x>oint  raised  by  this  appeal.  The 
case  is  on  all-fours  with  the  case  at  bar,  differing  in  no 
material  particular,  as  we  see  it.    Appellant  contends  that 
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he  ought  to  have  been  licensed  by  the  state  medical  board  at 
once  on  application,  and  points  to  section  5  of  the  medical 
act  of  1899  (Sess.  Laws  1899,  p.  349).  He  is  wrong.  That 
section  applies  to  *'all  persons  who  were  legally  engaged  in 
the  practice  of  medicine  or  surgery,"  not  to  those  who  were 
practicing  under  cover  of  a  diploma  granted  by  an  institution 
found  guilty  of  selling  diplomas  for  $25  each,  with  no  re- 
quirements as  to  study.  {Independent  M.  College  v.  People, 
182  lU.  275,  55  N.  E.  345.)  The  rule  is  well  settled  that 
where  a  license  is  required,  the  absence  thereof  renders  the 
person  amenable  to  the  penalty  prescribed,  and  it  is  imma- 
terial whether  such  person  was  under  the  law  entitled  to  a 
license  and  could  have  compelled  its  issuance  in  an  appro- 
priate proceeding.  {State  v.  Rumberg,  86  Minn.  399,  99  N. 
W.  1055,  58  L.  R.  A.  925;  Harding  v.  People,  10  Colo.  387, 
15  Pac.  727;  Deitz  v.  Central  City,  1  Colo.  323;  State  v.  Jami- 
son, 23  Mo.  330;  State  v.  Myers,  63  Mo.  324.) 

STOCKSLAGER,  C.  J.— Appellant  was  prosecuted  in  the 
probate  court  of  Bingham  county  on  a  complaint  sworn  to 
by  one  E.  E.  Kelley,  charging  that  *'J.  B.  Cooper,  of  Black- 
foot,  county  of  Bingham,  state  of  Idaho,  on  or  about  the 
twenty-sixth  day  of  March,  1904,  in  said  county  of  Bingham 
and  state  of  Idaho,  did  willfully  and  unlawfully  practice 
medicine  without  obtaining  a  license  so  to  do,  by  then  and 
there  doctoring  and  prescribing  medicine  in  and  for  the 
family  of  Adam  Yancy,  members  of  said  family  then  and  there 
being  sick,  which  sickness  the  said  J.  B.  Cooper  did  then  and 
there  profess  to  cure  by  prescribing  medicine  and  drugs  for 
said  bodily  ailment,  then  and  there  with  intent  to  receive 
compensation  therefor.  All  of  which  is  contrary  to  the  form 
of  the  statute."  Defendant — appellant — ^was  tried  in  the 
probate  court  without  a  jury,  convicted,  and  a  fine  of  fifty 
dollars  was  imposed.  An  appeal  was  taken  to  the  district 
court  from  the  judgn^ent  on  both  law  and  fact.  The  case 
was  tried  in  the  distnct  court  on  an  agreed  statement  of  facts, 
-a  trial  by  jury  having  been  waived  by  the  defendant  The 
agreed  statement  of  facts  follows: 
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*'l.  That  defendant  was  and  is  a  duly  licensed  graduate  of 
the  Western  University  of  Chicago,  and  the  Independent  Med- 
ical College  of  Chicago. 

**2.  That  on  or  about  the  thirtieth  day  of  July,  1897,  de- 
fendant, J.  B.  Cooper,  established  an  ofSce  and  residence  at 
Blackfoot,  Bingham  county,  Idaho,  and  has  ever  since  con- 
tinued to  reside  and  practice  medicine  and  surgery  in  said 
town,  county  and  state. 

**3.  That  beiore  said  defendant  commenced  the  practice  of 
medicine  and  surgery  as  aforesaid  he  duly  filed  his  affidavit 
of  identity,  and  filed  and  recorded  his  medical  diploma  with 
the  county  recorder  of  Bingham  county,  state  of  Idaho,  said 
diploma  being  the  diploma  aforesaid  from  the  Independent 
Medical  College  of  Chicago,  which  had  a  bona  fid"*,  existence 
and  was  duly  chartered  under  the  laws  of  the  state  of  Illinois 
at  the  time  said  diploma  was  granted  to  the  defendant. 

**4.  That  said  J.  B.  Cooper  was  and  is  the  rightful  pos- 
sessor of  said  diploma  and  is  the  identical  person  named 
therein. 

*'5.  That  at  the  time  of  the  passage  of  the  act  commonly 
known  as  the  *  medical  act'  of  1899,  the  defendant  was  legally 
engaged  in  the  actual  practice  of  medicine  and  surgery  within 
the  state  of  Idaho,  under  the  provisions  of  the  medical  act  of 
]887. 

*'6.  That  on  or  about  the  fifteenth  day  of  May,  1899,  and 
within  six  months  after  the  medical  act  of  1899  went  into 
effect,  said  J.  B.  Cooper  made  application  for  a  license  to 
practice  medicine  and  surgery,  to  the  state  board  of  medical 
examiners  upon  suitably  prepared  blanks  furnished  by  said 
board,  and  transmitted  with  said  application  a  certificate  from 
the  county  recorder  of  Bingham  county;  that  said  applicant, 
J.  B.  Cooper,  is  a  ho7ia  fide  resident  of  Bingham  county,  state 
of  Idaho,  and  had  recorded  his  diploma  under  the  provi- 
sions of  the  medical  act  of  1887,  giving  the  date  of  such 
record,  and  defendant  transmitted  with  said  application  the 
fee  of  five  dollars,  and  all  the  proof  of  defendant's  good 
moral  character  requested  by  said  board. 
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"7.  That  thereafter,  and  on  or  about  the  twenty-fifth  day 
of  May,  1889,  said  J.  B.  Cooper  received  from  the  secretary 
of  said  board  notice  that  his  application  properly  executed 
and  the  fee  of  five  dollars  had  been  received  by  said  board, 
and  that  said  board  wished  to  inspect  his,  the  said  J.  B. 
Cooper's,  medical  diploma. 

*'8.  That  thereafter  and  on  or  about  the  fifth  day  of  June, 
1899,  said  J.  B.  Cooper  sent  his  said  medical  diploma  to  the 
said  medical  board,  and  was  thereafter  informed  by  said 
board  that  they  did  not,  and  would  not,  recognize  the  Inde- 
pendent Medical  College  of  Chicago  as  one  having  authority 
to  issue  a  diploma  to  a  doctor  of  medicine. 

**9.  That  said  state  board  of  medical  examiners  thereafter, 
and  ever  since  have,  refused  to  issue  this  defendant  a  license 
to  practice  medicine  and  surgery,  although  requested  so  to  do. 

**10.  That  on  or  about  the  seventh  day  of  June,  1901,  this 
defendant  requested  said  board  to  send  him  the  necessary 
blanks  and  he  would  make  another  application  to  said  board 
of  medical  examiners  for  a  license  to  practice  medicine  and 
surgery,  and  thereupon  he  received  the  reply  from  the  secre- 
tary of  said  board  that  said  board  considered  it  quite  useless 
for  him,  the  said  J.  B.  Cooper,  to  apply  again,  in  view  of 
the  recent  decision  of  the  supreme  court  of  Illinois  in  revok- 
ing the  charter  of  the  Independent  Medical  College  of  Chi- 
cago, and  that  said  board  was  perfecting  plans  for  the  rig- 
orous prosecution  of  every  person  practicing  without  a  license. 

**11.  That  the  said  defendant,  J.  B.  Cooper,  Is,  and  was  at 
all  times  hereinafter  mentioned,  a  citizen  of  the  United  States. 

"12.  That  the  said  defendant,  J.  B.  Cooper,  was  at  the  time 
of  his  arrest,  practicing  medicine  and  surgery  without  a  li- 
cense, and  did  on  the  twenty-sixth  day  of  March,  1904,  in 
said  county  of  Bingham  and  state  of  Idaho,  prescribe  medi- 
cine in  and  for  the  family  of  Adam  Yancy  with  intent  to  re- 
ceive compensation  therefor." 

Following  this  agreed  statement  of  the  facts,  we  find  the 
trial  court  made  the  following  record:  **The  foregoing  agreed 
statement  of  facts  is  hereby  adopted  by  the  court  as  the  find- 
ings of  fact  in  this  cause,  and  the  court  finds  as  a  conclu- 
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sion  of  law  that  said  J.  B.  Cooper  was  not  authorized  to 
practice  as  a  physician  and  surgeon  in  the  state  of  Idaho  at 
the  time  alleged  in  the  complaint;  and  having  bpen  fully 
advised  in  the  premises,  it  is  ordered  and  adjudged  that  the 
defendant  be  and  is  hereby  adjudged  guilty  and  fined  in  the 
sum  of  fifty  dollars." 

The  appeal  to  this  court  is  from  the  judgment  only. 

Counsel  for  appellant  insist  that  being  a  legal  practitioner 
under  the  provisions  of  the  statute  of  1887,  at  the  time  of  the 
passage  of  the  act  of  1899,  he  has  complied  with  all  the  re- 
quirements of  the  law  of  1899.  It  will  be  observed  that  the 
agreed  statement  of  facts  (the  fifth  paragraph)  settles  this 
question,  that  is,  that  appellant  was  **  legally  engaged  in  the 
actual  practice  of  medicine  and  surgery  within  the  state  of 
Idaho,  under  the  provisions  of  the  medical  act  of  1887."  This 
fact  being  conceded,  it  becomes  necessary  to  examine  the  law 
known  as  the  ''Medical  Act  of  1899,"  and  ascertain  the 
powers  and  duties  of  the  state  board  of  medical  examiners 
as  well  as  the  duties  and  privileges  of  appellant  under  the 
last-named  act.  Under  the  agreed  facts  in  this  case  it  only 
becomes  necessary  to  examine  and  construe  section  5  of  the 
1899  law,  page  346.  It  follows:  *'A11  persons,  except  as 
hereinafter  provided,  who  were  legally  engaged  in  the  actual 
practice  of  medicine  and  surgery,  or  either  of  them,  within 
the  state,  at  the  time  of  the  passage  of  this  act,  under  the 
provisions  of  the  medical  act  of  1887,  shall  be  licensed  with- 
out examination  to  continue  such  practice  under  this  act, 
by  making  application  to  the  state  medical  examining  board 
upon  suitably  prepared  blanks  to  be  furnished  by  said  board, 
within  six  months  from  the  taking  effect  of  this  act.  The 
applicant  shall  be  required  to  transmit  with  said  applica- 
tion a  certificate  from  the  county  recorder  from  the  county 
in  which  he  or  she  may  reside,  and  that  said  applicant  is  a 
bona  fide  resident  of  the  state  and  has  recorded  his  or  her 
diploma  under  the  provisions  of  the  medical  act  of  1887, 
giving  the  date  of  such  record.  Persons  who  received  a  li- 
cense under  the  now  defunct  medical  law  of  1897  will  simply 
be  required  to  transmit  such  license.    The  fee  for  license 
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under  this  section  shall  be  five  dollars  ($5),  and  shall  in 
each  case  accompany  the  application.  Upon  fulfillment  of 
the  requirements  herein  stated,  the  board  shall  issue  to  said 
applicant  a  license  to  practice  medicine  and  surgery  within 
this  state.  Persons  for  whom  the  provisions  of  this  section 
are  intended,  failing  or  refusing  to  avail  themselves  of  the 
same,  shall  be  and  are  hereby  subject  to  the  requirements  of 
section  6  of  this  act." 

Section  6  provides:  "After  the  passage  of  this  act,  every 
person,  except  as  hereinbefore  provided,  desiring  t3  commence 
the  practice  of  medicine  and  surgery,  or  either  of  them,  with- 
in the  state  shall,  immediately  and  prior  to  commencing  the 
same,  make  a  written  application  to  the  state  medical  ex- 
amining board,  upon  suitably  prepared  blanks,  to  be  furnished 
by  the  board,  for  a  license  so  to  do.  The  applicant  shall 
transmit  with  said  application  his  or  her  diploma,  together 
with  an  affidavit  setting  forth  that  said  diploma  is  genuine 
and  that  the  applicant  is  the  rightful  possessor  thereof,  and 
the  identical  person  named  therein,  and  that  same  was  ob- 
tained by  pursuing  the  regular  course  of  study  or  examina- 
tion in  said  institution,  and  setting  forth  that  he  or  she  is  a 
citizen  of  the  United  States,  or  has  declared  their  intention 
of  becoming  such.  If  the  said  diploma  has  been  issued  by  a 
reputable  coUege  of  medicine  in  good  standing,  said  appli- 
cant shall  be  eligible  to  examination." 

By  construing  these  two  sections  together  in  connection 
with  the  agreed  statement  of  facts,  it  would  seem  that  the 
board  of  medical  examiners  were  endeavoring  to  require 
appellant  to  comply  with  the  provisions  of  section  6  instead 
of  section  5.  As  we  construe  section  5,  the  board  was  power- 
less to  call  upon  appellant  to  furnish  it  with  the  original 
or  a  copy  of  his  diploma.  It  was  immaterial  under  his  ap- 
plication whether  he  had  a  diploma  or  not,  as  it  is  agreed 
that  he  was  **  legally  engaged  in  the  actual  practice  of  medi- 
cine and  surgery  within  the  state  of  Idaho,  under  the  pro- 
visions of  the  medical  act  of  1887,"  at  the  time  of  the  pass- 
age of  the  act  of  1899.  It  is  argued  by  counsel  for  respond- 
Idalio,  Vol.  U— 15 
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ent  that  the  words  "legally  engaged  in  the  actual  practice 
of  medicine  and  surgery,"  as  used  in  the  agreed  facts  were 
mere  conclusions,  and  cannot  in  any  way  affect  the  respond- 
ent. If  we  should  adopt  this  theory  of  counsel  for  the  state, 
what  is  the  situation  t  It  is  shown  by  the  agreed  facts  which 
are  adopted  by  the  court  as  its  findings  that  appellant  had 
sufficiently  complied  with  the  provisions  of  the  law  of  1887 
to  entitle  him  to  practice  his  profession,  and  that  at  the  time 
of  the  passage  of  the  act  of  1899  he  was  a  bona  fide  resident 
of  the  state  residing  at  Blackfoot,  in  Bingham  county,  and 
engaged  in  the  practice  of  medicine  and  surgery.  That  with- 
in the  time  prescribed  by  the  provisions  of  the  act  of  1899,  ap- 
pellant furnished  the  state  board  of  medical  examiners  with 
all  the  requirements  of  the  medical  act  of  1899,  together  with 
the  fee  prescribed  by  said  act. 

Under  the  facts  disclosed  by  this  record,  we  do  not  think 
it  material  whether  we  accept  the  words  **  legally  engaged  in 
the  actual  practice  of  medicine  and  surgery"  as  used  in  the 
agreed  facts  and  adopted  by  the  court  as  one  of  its  findings, 
as  a  conclusion  of  law  or  otherwise,  m  there  is  sufficient  in 
the  record  to  show  that  appellant  had  complied  with  the 
statute  of  1887,  and  had  made  every  effort  possible  on  his 
part  to  comply  with  the  law  of  1899. 

It  ii  urged  by  counsel  for  respondent  that  appellant  should 
have  resorted  to  his  civil  remedy  by  an  appeal  from  the  ac- 
tion of  the  board  of  medical  examiners  to  the  district  court  of 
Bingham  county,  and  there  had  the  action  of  the  said  board 
reviewed.  On  the  other  hand,  it  is  urged  by  counsel  for  ap- 
pellant that  appellant  was  never  notified  of  the  action  of  said 
board  rejecting  his  application.  It  is  true  that  the  seventh 
clause  of  the  agreed  statement  of  facts  shows  that  the  board 
of  medical  examiners  called  upon  the  appellant  for  his  medi- 
cal diploma.  The  eighth  clause  shows  that  his  diploma  was 
sent  to  the  board  of  medical  examiners  and  he  wasthereafter 
informed  by  said  board  that  they  did  not  and  would  not 
recognize  the  Independent  Medical  College  of  Chicago  as 
one  having  authority  to  issue  a  diploma  to  a  doctor  of  medi- 
cine.   When  appellant  received  this  notice  he  had  the  right 
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to  appeal  from  the  action  of  the  board,  or  he  could  treat 
their  action  as  an  infringement  upon  his  rights  under  the 
laws  of  1887  and  1899.  The  statute  of  1899  did  not  author- 
ize the  board  to  demand  of  appellant  his  diploma.  He  had 
furnished  it  all  that  it  was  entitled  to  under  the  law.  It 
could  not  ignore  the  plain  provisions  of  the  1899  law  and 
thereby  make  a  criminal  of  a  citizen  of  the  state  engaged  in 
a  legal  and  lawful  business.  If  the  board  of  medical  exam- 
iners could  withhold  a  license  from  an  applicant  in  this  man- 
ner until  he  could  appeal  to  the  courts  for  redress,  making 
a  criminal  of  him  every  time  he  prescribed  for  or  visited  a 
patient,  they  could  not  only  deprive  him  of  valuable  prop- 
erty rights,  but  min  him  in  his  profession  and  brand  him 
as  a  criminal.  This  is  neither  the  spirit  nor  intent  of  the  law. 
Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(June  27,  1905.) 

BARTON  V.  GROSECLOSE. 

[81    Pac.    623.] 

Attachmknt — Conditional  Sale  or  Personal  Peoperty — Assignment 
OP  Contract. 

1.  One  who  makes  a  conditional  sale  of  personal  property,  de- 
livering possession  to  the  vendee  and  retaining  the  title  thereto 
in  himself  until  the  purchase  price  shall  be  fully  paid,  cannot, 
upon  failure  of  the  purchaser  to  make  the  payments,  have  an  at- 
tachment against  the  property  of  the  purchaser  to  secure  the 
payment  of  the  purchase  price  until  the  property  itself  has  been 
exhausted. 

2.  Where  the  vendor  on  a  conditional  sale  has  delivered  pos- 
•eesion  to  the  vendee,  and  thereafter  sells  and  assigns  the  con- 
tract taken  from  the  purchaser  to  a  third  party,  the  assignee  of 
toeh  contract  is  substituted  to  all  the  rights  of  his  assignor,  and 
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cannot,  therefore,  have  an  attachment  upon  failnie  of  the  pnr- 
ehaser  of  the  property  to  make  payment. 

3.  Id. — The  security  retained  by  the  vendor  in  saeh  eases  is 
not  a  vendor's  lien  but  is  a  reservation  of  title  and  right  to  pur- 
sue the  property  in  specie. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  in  and  for  Washington 
County.     Honorable  Prank  J.  Smith,  Judge. 

From  an  order  made  and  entered  dissolving  an  attachment, 
the  plaintiff  appeals.     Affirmed. 

L.  L.  Burtenshaw,  for  Appellant. 

Under  an  identical  statute  and  an  identical  case  with  the 
one  at  bar,  Eads  v.  Ke^sler,  121  Cal.  244,  53  Pac.  656,  the 
supreme  court  of  California  says:  ** It  is  to  be  observed  that 
the  existence  of  a  vendor's  lien  always  presupposes  that  the 
title  of  the  goods  has  passed  to  the  vendee,  since  it  would  be 
an  incongruous  conception  that  the  vendor  might  have  a  lien 
upon  his  own  goods.  If  it  has  been  held  that  one  who  makes 
a  written  executory  contract  to  sell  his  real  property  has  a 
lien  for  the  payment  of  the  purchase  money,  it  is  because  the 
other  party  to  such  contract  is  held  to  have  an  equitable  estate 
in  the  land;  but  we  have  been  referred  to  no  cases  which  hold 
there  is  such  a  lien  upon  personal  property  where  there  is  a 
mere  agreement  to  sell."  (Tiedeman  on  Sales,  sec.  119;  21 
Am.  &  Eng.  Ency.  of  Law,  1st  ed. ;  Jones  on  Liens,  sec.  820; 
William  v,  Friedman,  3  Idaho,  734,  35  Pac.  37;  Gessner  v. 
Palmateer,  89  Cal.  89,  24  Pac.  608,  13  L.  R.  A.  187.)  A  ven- 
dor's lien  is  not  assignable.  {Baum  v.  Origsby,  21  Cal.  172,  81 
Am.  Dec.  153;  Lewis  v.  Covilland,  21  Cal.  178;  Williams  v. 
Young,  21  Cal.  227;  Avety  v.  Clark,  87  Cal.  619,  22  Am.  St. 
Rep.  272,  25  Pac.  919;  ShdU  v.  Biscoe,  18  Ark.  142;  Keith 
V.  Horner,  32  111.  524;  Dixon  v.  Dixon,  1  Md.  (Ch.)  220; 
Hammond  v.  Feyion,  34  Minn.  529,  27  N.  W.  72;  Skaggs  v. 
Nelson,  25  Miss.  88;  Smith  v.  Smith,  9  Abb.  Pr.,  N.  S.,  420; 
Jackman  v.  Hallock,  1  Ohio,  318;  First  Nat.  Bank  v.  Salem 
P.  Mm  (Or.),  39  Fed.  89.) 
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Ed.  R.  Coulter,  for  Respondent. 

The  contract  between  respondent  and  Spaulding  Manu- 
facturing Company  has  all  the  features  of,  and  interpreted 
in  the  light  of  an  overwhelming  line  of  decisions  thereon 
must  be  construed  as  one  of,  a  conditional  sale,  reserving? 
to  the  seller  the  title  to  the  goods  sold  as  security  for  the 
payment  of  the  purchase  price  thereof.  It  has  been  repeat- 
edly held  by  the  supreme  court  of  Idaho  that  such  a  lien  pre- 
vents the  issuance  of  an  attachment,  and  that  same  is  within 
the  provisions  of  section  4303,  Revised  Statutes.  {William 
V,  Friedman,  3  Idaho,  734,  35  Pac.  37 ;  Mark  Means  Transfer 
Co.  V,  MacKinzie,  9  Idaho,  165,  73  Pac.  137;  Matierson  v. 
Equitable  Min.  etc.  Co.,  143  Cal.  436,  77  Pac.  144;  VoUmei- 
V,  Spencer,  5  Idaho,  557,  51  Pac.  609 ;  Standard  Steam  Laun- 
dry V.  Dole,  22  Utah,  311,  61  Pac.  1103.)  A  vendor  may 
assign  his  claim  to  the  property  sold  conditionally,  and  his 
assignee  acquires  the  same  rights  therein  as  the  vendor  had, 
and  the  vendor  in  such  case  loses  all  his  interest  in  the  prop- 
erty. (RosS'Meehan  etc.  Foundry  Co.  v.  Pascagoula  Ice  Co., 
72  Miss.  608,  18  South.  364;  6  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  485;  W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133,  48  N.  W. 
1100;  Rodgers  v.  Bachman,  109  Cal.  552,  42  Pac.  448;  Matter- 
son  V.  Equitable  Min.  etc.  Co.,  143  Cal.  436,  77  Pac.  144.) 

AILSHIE,  J. — This  appeal  is  from  an  order  dissolving  an 
attachment.  The  plaintiff.  Barton,  commenced  his  action  in 
the  district  court  as  the  assignee  of  two  claims  against  the 
defendant — one  an  ordinary  promissory  note,  the  other  the 
usual  combination  form  of  promissory  note  and  conditional 
aale  contract.  Upon  the  filing  of  the  complaint  the  plaintiff 
duly  and  regularly  procured  the  issuance  of  a  writ  of  attach- 
ment and  caused  certain  of  the  property  of  the  defendant  to 
be  attached,  out  of  which  to  make  any  judgment  that  might 
be  recovered  against  him.  The  defendant  moved  to  dissolve 
the  attachment  on  the  facts  disclosed  by  the  complaint,  and 
his  afSdavit  in  support  of  his  motion.  That  motion  was  sus- 
tained by  the  district  judge,  and  it  is  from  the  order  made 
thereon  that  the  appeal  is  prosecuted.  On  June  10,  1903, 
the  Spaulding  Manufacturing  Company  sold  to  the  defend- 
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ant  a  buggy  and  received  as  payment  therefor  defendant's 
promissory  note,  which  note  concludes  with  the  following 
provisions:  '*I  own  in  my  own  name  one  hundred  and  sixty 

acres  of  land  in  section  ,  town  of ,  county  of 

Washington,  state  of  Idaho,  which  at  a  fair  valuation  is  worth 

$1,500,  on  which  there  is  no  encumbrance  except  for  $ . 

I  also  own  $ wortii  of  personal  property  over  and 

above  all  exceptions.  There  is  no  judgment  against  me. 
I  make  this  statement  at  the  time  of  the  signing  of  this  note 
for  the  purpose  of  obtaining  credit,  and  it  is  understood  that 
the  ownership  of  this  vehicle  shall  not  pass  from  the  Spaulding 
Manufacturing  Company  until  fully  paid  for,  and  no  sales- 
man has  authority  to  make  any  agreement  not  on  the  face 
of  this  note  when  made." 

By  the  terms  of  this  agreement  it  is  clear  that  it  consti- 
tuted a  conditional  sale,  and  that  the  title  to  the  property 
remained  in  the  Spaulding  Manufacturing  Company.  {Mark 
Means  Transfer  Co,  v.  MacKinzie,  9  Idaho,  165,  73  Pac.  135; 
Harkness  v,  Eussell,  118  U.  S.  663,  7  Sup.  Ct.  Eep.  51,  30  L. 
ed.  285.)  It  is  contended  by  appellant,-  however,  that  the 
vendor  of  the  property,  by  assigning  the  note  and  contract 
which  had  been  executed  by  the  vendee,  thereby  waived  his 
right  to  reclaim  the  property,  completed  the  sale  and  vested 
the  title  in  the  vendee.  It  is  contended,  on  the  other  hand, 
by  the  respondent,  that  the  transfer  of  the  note  and  contract 
carried  with  it  the  legal  title  to  the  property,  and  substituted 
the  assignee  of  the  contract  to  all  the  rights  and  remedies 
of  his  assignor.  We  have  heretofore  held  that  xmder  the 
statutes  of  this  state  authorizing  attachments,  an  attachment 
cannot  issue  to  secure  the  purchase  price  of  property  where 
the  title  to  the  property  has  been  reserved  to  the  vendor 
until  final  payment  should  be  made.  {Mark  Means  Trans- 
fer Co,  V.  MacKinzie,  supra.  If  the  vendor  of  the  prop- 
erty could,  by  selling  the  note  and  contract,  transfer  to  his 
assignee  all  the  property  rights  he  had  therein,  then  it  would 
follow  that  the  rule  announced  in  the  Mark  Means  Transfer 
case  is  applicable,  and  an  attachment  would  not  lie  on  be- 
half of  the  assignee.     It  must  be  conceded  that  when  the 
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vendor  of  property  parts  with  possession,  and  at  the  same 
time  reserves  to  himself  the  legal  title  to  the  property,  and 
thereupon  seUs,  assigns  and  transfers  to  a  third  party  all 
of  his  rights  and  interests  in  and  to  the  contract,  that  he  is 
thereafter  left  without  any  interest  either  in  the  title  or  pos- 
session of  the  property  or  the  contract.  While  this  is  true, 
the  title  to  the  property  must  necessarily  rest  somewhere — 
either,  we  take  it,  in  the  original  vendee  of  the  property  or 
the  assignee  of  the  contract.  To  say  that  the  title  passed 
to  the  vendee  of  the  property  would  be  to  deprive  the  owner 
of  the  legal  title,  to  whom  the  purchase  price  had  not  yet 
been  paid,  of  a  valuable  property  right.  It  would  amount 
to  depriving  him  of  the  right  of  disposition  of  his  property 
and  cutting  off  the  security  which  he  had  retained  for  the 
payment  of  the  debt.  We  think  the  assignment  of  a  con- 
tract like  the  one  under  consideration  carries  with  it  the 
legal  title  to  the  property  and  gives  to  the  assignee  of  the 
contract  all  the  rights  and  remedies  enjoyed  by  his  assignor, 
and  that  in  such  case  an  attachment  will  not  lie  until  the 
property  has  first  been  exhausted.  This  position  has  been 
sustained  by  the  following  authorities:  Ross-Meehan  etc. 
Foundry  Co,  v.  Pascagoula  Ice  Co,,  72  ii^s.  608,  18  South 
364;  Kimball  Co.  v.  MeUon,  80  Wis.  133,  48  N.  W.  1100; 
Standard  Steam  Laundry  Co,  v.  Dole,  22  Utah,  311,  61  Pac. 
1106;  6  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  485;  Myres  v. 
Yaple,  60  Mich.  339,  27  N.  W,  536. 

It  should  be  borne  in  mind  that  the  security  which  a  ven- 
dor, under  one  of  these  conditional  sale  contracts,  has  for  the 
payment  of  the  purchase  price  is  not  a  vendor's  lien,  as 
recognized  by  our  statute.  Under  the  provisions  of  section 
3443,  Revised  Statutes,  a  vendo-'s  lien  only  exists  on  per- 
sonal property  so  long  as  the  vendor  retains  the  possession. 
In  these  conditional  sales  :he  vendor  almost  invariably  parts 
with  the  possession  of  the  property,  but  stipulates  with  the 
purchaser  that  the  title  shall  not  pass  until  the  purchase 
price  is  fully  paid.  The  security  which  the  vendor  retains 
in  such  case  should  not  be  vjonfused  with  that  of  a  vendor's 
lien  lecause  he  retains  the  title  itself  to  the  property  and  the 
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right  to  pursue  the  property  and  repossess  himself  of  it.  In 
the  Mark  Means  case,  supra,  we  said:  **It  occurs  to  us  that 
plaintiff's  security  was  a  higher  class  of  security  than  either 
a  moii;gage  lien  or  pledge.  It  was  a  reservation  of  the  title 
itself  with  a  right  to  take  possession  at  any  time  condition 
should  be  broken." 

The  order  of  the  district  court  was  made  upon  the  correct 
theory  of  the  law  applicable  to  the  case,  and  the  jui'gment 
must  be  affirmed.  It  is  so  ordered.  C^/Sts  awarded  to  re- 
spondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(June  28,  1905.) 

CHEMUNG  MINING  COMPANY  v.  MORGAN,  Judge. 

[81  Pac.  384.] 

Application  tor    Writ  op  Mandate— Where  Oppicer  Acts  Bspors 
Writ  is  Issued,  Writ  Will  be  Denied. 

1.  Writ  of  mandate  will  not  issue  where  the  officer  against  whom 
the  writ  is  prayed  for  has  performed  the  acts  sought  to  be  com- 
pelled before  the  writ  is  issued. 

(Syllabus  by  the  court.) 

ORIGINAL  proceedings  for  writ  of  mandate.  Writ  de- 
nied. 

George  Turner,  John  P.  Gray  and  Albert  AUen,  for  Plain- 
tiff. 

W.  E.  Borah  and  M.  A.  Polsom,  for  Defendant. 

SULLIVAN,  J. — This  is  an  original  application  for  a  per- 
emptory writ  of  mandate  to  the  judge  of  the  district  court  of 
the  first  judicial  district  of  the  state  of  Idaho,  in  and  for  Sho- 
shone county,  commanding  said  judge  to  immediately  proceed 
and  decide  the  motion  of  the  plaintiff,  a  corporation,  for  the 
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appointment  of  a  receiver  and  the  granting  of  an  injunction 
in  an  action  it  has  pending  in  said  court  in  which  the  peti- 
tioner, the  Chemung  Mining  Company,  is  plaintiff,  and  one 
Kennedy  J.  Hanley  is  defendant. 

Said  petition  was  filed  in  this  court  on  the  twentieth  day 
of  June,  1905,  and  the  defendant  appeared  on  that  day  by  his 
couniel  and  was  given  until  \,he  twenty-first  day  of  June,.  1905, 
in  which  to  answer.  On  that  day  his  answer  was  filed. 
Thereupon  the  case  was  ai^ued  by  respective  counsel,  and 
the  matter  taken  under  advisement  by  this  court,  and  before 
the  court  arrived  at  a  conclusion  the  defendant  judge  had 
acted  in  such  matter  and  denied  the  motion  of  plaintiff  and 
petitioner.  The  necessity  for  the  writ  having  been  thus  re- 
moved, the  application  is  therefore  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(June  28,  1905.) 


WILLIAMS  V.  BOISE  BASIN  MINING  AND  DEVELOP- 

MENT  COMPANY. 

[81  Pac.  646.] 

BicoBD  ON  Appeal — Jtjdqmknt-boll — What  It  Shall  Ck}NTAiN — ^Mo- 
tion TO  Strike  Sustained  VT^hen. 

1.  On  appeal  from  a  judgment  without  a  statement  or  bill  of 
exceptions,  nothing  belongs  to  the  record  except  the  judgment-roll 
and  no  question  outside  of  the  record  can  be  considered  hy  the 
court. 

2.  On  appeal  from  a  judgment  the  judgment-roll  consists  o£ 
the  pleadings,  a  copy  of  the  verdict  of  the  jury,  or  findings  of  the 
court  or  referee,  all  bills  of  exceptions  taken  and  filed  and  a  copy 
of  any  order  made  on  demurrer  or  relating  to  any  change  of 
parties,  and  a  copy  of  the  judgment.     (Bev.  Stats.,  sec.  4456,  subd. 

2.) 

3.  A  motion  will  be  sustained  to  strike  from  the  record  on  ap- 
peal from  a  judgment  any  papers,  records,  or  c:  ie-  thereof  which, 
under  the  provisions  of  subdivision  2,  section  4456,  Bevised  Stat* 
ntet,  bare  no  place  in  the  judgment-roll. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  Ada  County.  Honor- 
able George  H.  Stewart,  Judge. 

Judgment  for  the  plaintiff,  from  which  defendant  appeals. 
Judgment  afi&rmed. 

J.  J.  Blake  and  C.  C.  Cavanah,  for  Appellants. 

A  judgment  rendered  in  vacation  without  any  agreement  of 
record  of  the  parties  that  the  same  could  be  done  is  a  nullity 
and  therefore  void.  (Smith  v.  Chichester,  1  Cal.  409;  Cof- 
fenhirry  v.  Harrald,  5  Cal.  493 ;  Peabody  v.  Phelps,  7  Cal.  54; 
wicks  V,  Ludwig,  9  Cal.  173;  Filley  v.  Cody,  4  Colo. 
109;  Kirlley  v,  Marshall  Silver  Min.  Co,,  4  Colo.  110 
Francis  v.  Wells,  4  Colo.  274;  Pressley  v.  Harrison,  102  Ind. 
14,  1  N.  E.  188.)  A  judgment  rendered  in  vacation  is  void. 
{Pond  V,  Simons,  17  Ind.  App.  84,  45  N.  E.  48,  46  N.  E.  153; 
Bruce  v.  Doolittle,  81  111.  103 ;  Becker  v.  Ehle,  144  Ind.  287, 
43  N.  E.  233;  Earls  v.  Earls,  27  Kan.  538;  Irwin  v.  Irwin, 
2  Okla.  180,  37  Pac.  548.)  The  judicial  power  of  the  state 
is  vested  in  the  several  courts  and  not  the  judges  thereof. 
(Idaho  Const.,  art.  5,  sec.  2.)  The  rendition  and  entry  of  a 
judgment  are  entirely  different  things.  The  first  is  purely  a 
judicial  act  of  the  court  alone,  and  must  be  first  in  the  order 
of  time,  while  the  entry  is  merely  evidence  that  a  judgment 
has  been  rendered  and  is  purely  a  ministerial  act.  (18  Ency. 
of  PI.  &  Pr.  430.)  It  seems  to  be  well  settled  that  an  appeal 
will  lie  from  a  void  judgment.  (People  v.  Lindsay,  1  Idaho, 
400;  Merced  Bank  v,  Rosenthal,  99  Cal.  39,  31  Pac.  849, 
33  Pac.  732;  Thcrkclsen  v.  Therkelsen,  35  Or.  75,  54  Pac. 
885,  57  Pac.  373;  Decring  &  Co,  v.  Creighton,  26  Or.  556,  38 
Pac.  710;  sates  v.  McGee,  37  Or.  574,  61  Pac.  1129  j  Gray 
V,  Schupp,  4  Cal.  155;  Peabody  v.  Phelps,  supra.) 

Frank  Martin,  for  Respondent. 

This  is  an  appeal  from  the  judgment  upon  the  judgment- 
roll  alone,  no  bill  of  exceptions  or  statement  having  been 
settled  or  filed  in  this  case.  Upon  such  an  appeal  the  statutes 
of  this  state  prescribe  of  what  the  record  shall  consist,  and  the 
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decisions  of  this  court  as  well  as  of  the  other  courts  are 
uniform  in  holding  that  if  anything  additional  is  in  the 
transcript,  the  court  in  considering  the  case  will  entirely  dis- 
regard it,  and  on  motion  will  strike  it  out.  Nothing  in  the 
transcript  brought  to  the  appellate  court  can  be  considered 
unless  by  the  provisions  of  the  statute,  or  bill  of  exceptions 
or  statement,  it  is  made  a  part  of  the  record  in  the  case. 
And  on  appeal  from  a  judgment,  without  a  statement  or  bill 
of  exceptions  having  been  properly  prepared  and  settled  in 
the  case,  nothing  is  brought  up,  or  is  a  part  of  the  record  on 
appeal,  except  the  judgment-roll ;  and  no  question  arising  out- 
side of  the  judgment-roll  can  be  considered.  If  any  further 
record  is  required,  it  must  be  made  in  the  form  of  a  state- 
ment or  bill  of  exceptions.  {Ramsey  v.  Hart,  1  Idaho,  423 ; 
Ray  V.  Ray,  1  Idaho,  708  (top  of  page) ;  Bonner  v,  Powell, 
7  Idaho,  104,  61  Pac.  138;  Graham  v.  Linehan,  1  Idaho,  780; 
State  V.  Larkins,  5  Idaho,  200,  47  Pac.  945;  Sharp  v.  Dang- 
ney,  33  Cal.  515;  People  v.  Waters,  1  Idaho,  561;  Dimick  v. 
Campbell,  31  Cal.  238;  Sutter  v,  San  Francisco,  36  Cal.  114; 
Wetherhee  v.  Carroll,  33  Cal.  553;  Emeric  v.  Alvarado,  64 
Cal.  595,  2  Pac.  418;  Amy  v.  Amy,  12  Utah,  278,  42  Pac. 
1125 ;  Abbott  V,  Douglass,  28  Cal.  297 ;  Harper  v.  Minor,  27 
Cal.  107;  McAbee  v,  Randall,  41  Cal.  137;  Douglas  v,  Dakin, 
46  Cal.  52;  McOiU  v,  Rainaldi,  11  Cal.  391;  Earth  v.  Orth, 
10  Cal.  193.)  A  motion  to  strike  from  the  transcript  por- 
tions thereof,  not  a  part  of  the  judgment-roll,  under  the  pro- 
visions of  our  statute,  and  which  has  not  been  incorporated 
into  a  statement  or  bill  of  exceptions,  as  required  by  statute, 
will  be  sustained.  {Stickney  v.  Hanrahan,  7  Idaho,  424,  63 
Pac.  189;  Rich  v.  Franch,  3  Idaho,  727,  35  Pac.  173;  Taylor 
V.  McCormick,  7  Idaho,  524,  64  Pac.  239;  Anderson  v,  Sho- 
shone County,  6  Idaho,  78,  53  Pac.  105;  First  Nat,  Bank  of 
Lewiston  v.  Sampson,  7  Idaho,  564,  64  Pac.  890 ;  Paul  v.  Crag- 
naz,  25  Nev.  293,  59  Pac.  857,  60  Pac.  983,  47  L.  R.  A.  540; 
8 wart z  v.  Davis,  9  Idaho,  238,  74  Pac.  800;  Robinson  v.  Kind, 
25  Nev.  261,  59  Pac.  866,  62  Pac.  705 ;  Reinhart  v.  Company 
D,  23  Nev.  369,  47  Pac.  979;  Carr  etc.  v.  Closser,  25  Mont. 
149,  63  Pac.  1043;  Hoppin  v.  First  Nat.  Bank,  25  Nev.  84, 
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56  Pac.  1121.)  The  record  shows  that  the  cause  was  sub- 
mitted in  court,  and  there  was,  therefore,  no  error  in  hear- 
ing argument  at  chambers,  and  thereupon  deciding  the  case. 
(City  of  San  Jose  v.  Shaw,  45  Cal.  179;  Everett  v.  Buchanan, 
2  Dak.  253,  6  N.  W.  439,  8  N.  W.  31.)  The  supreme  court 
will  not  take  judicial  notice  of  the  adjournment  of  the  dis- 
trict courts.  (Baker  v.  Knott,  3  Idaho,  700,  35  Pac.  172.) 
This  appeal  is  before  the  court  upon  the  judgment-roll  alone, 
and  nothing  can  be  considered  except  what  appears  ui>on 
the  judgment-roll.  (Lamkin  v.  Sterling,  1  Idaho,  120 ;  Smith 
V.  Sterling,  1  Idaho,  128;  Gamble  v.  Dunwell,  1  Idaho,  268; 
McCoy  V.  Oldham,  1  Idaho,  465 ;  Hyde  v,  Harkness,  1  Idaho, 
638;  Ray  v.  Ray,  1  Idaho,  705;  People  v.  0 'Conner,  1  Idaho, 
759 ;  Oraham  v.  Linehan,  1  Idaho,  780 ;  Berry  v.  Alturas  Co., 
2  Idaho,  296,  13  Pac.  233;  Washington  etc,  Co.  v.  Osborne, 

2  Idaho,  559,  21  Pac.  421;  Young  v.  finer,  4  Idaho,  269,  38 
Pac.  697;  Steffy  v.  Ester,  6  Idaho,  228,  55  Pac.  239;  Zion 
etc.  V.  Armstrong,  6  Idaho,  464,  56  Pac.  168;  Jones  v.  Quayle, 

3  Idaho,  640,  32  Pac.  1134;  Purdy  v.  Steel,  1  Idaho,  216; 
Swartz  V.  Davis,  9  Idaho,  238,  74  Pac.  800;  Paine  v.  San 
Bernardino  Traction  Co.,  143  Cal.  654,  77  Pac.  659;  Breeze 
V.  Brooks,  97  Cal.  77,  31  Pac.  742.)  Under  the  authorities 
where  a  debtor  owes  a  fixed  sum  of  money,  and  is  given  an 
option  to  pay  said  sum  in  property,  or  in  anything  other 
than  money,  the  duty  rests  upon  the  debtor  to  make  such  per- 
formance, and  to  tender  such  property  during  the  time  ex- 
pressed in  his  option,  or  if  no  time  is  expressed  within  a 
reasonable  time.  And  if  ke  fails  so  to  do,  he  lose?  his  right 
so  to  pay,  and  the  creditor  can  sue  and  recover  in  an  action 
for  the  money  due,  without  declaring  upon  the  agreement  con- 
taining said  option.  (^Wainwight  v.  Straw,  15  Vt.  215,  40 
Am.  Dec.  675,  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  543, 
par.  b;  Baker  v.  Todd,  6  Tex.  273,  55  Am.  Dec.  775;  Edwards 
V.  McKee,  1  Ko.  123,  13  Am.  Dec.  474;  Nesbitt  v.  Pearson, 
33  Ala.  673,  par.  2;  Plowman  v.  Riddle,  7  Ala.  775;  Smith 
V.  Coolidge,  68  Vt.  516,  54  Am.  St.  Eep.  902,  35  Atl.  432; 
Crowl  V.  Goodenberger,  112  Mich.  683,  71  N.  W.  485;  Mar- 
lor  V.  Texas  <&  Pac.  R.  R.  Co.,  21  Fed.  383 ;  Schnier  v.  Fay, 
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12  Kan.  184;  Hall  v.  Hunter,  4  G.  Greene  (Iowa),  542;  Plum- 
mer  v.  Keaton,  9  Yerg.  (Tenn.)  27;  New  York  News  Pub, 
Co,  V  Steamship  Co.,  148  N.  T.  39,  42  N.  E.  514,  and  cases 
cited;  Sperry  v.  Johnson,  11  Ohio,  453;  Perry  v.  Smith,  22 
Vt.  301.) 

STOCKSLAGER,  C.  J.— This  action  was  brought  by  the 
plaintiff  to  recover  from  the  defendant,  the  Boise  Basin  Min- 
ing and  Development  Company,  the  sum  of  $4,000  alleged  to 
be  due  plaintiff  on  or  before  April  28,  1900,  as  a  balance  of 
the  purchase  price  of  certain  mining^  prop3rty  sold  for 
$100,000  to  George  H.  Roberts,  assignor  of  said  defendant, 
the  Boise  Basin  Mining  and  Development  Company,  and  that 
plaintiff  has  a  vendor's  lien  upon  said  mining  properties. 
Defendants  answered  said  complaint  denying  that  either  of 
them  were  indebted  to  plaintiff  in  any  sum  of  mcney,  and 
alleging,  among  other  things,  that  on  April  28,  1900,  the 
plaintiff  agreed  in  writing  with  said  defendant,  the  Boise 
Basin  Mining  and  Development  Company,  to  accept  $4,000 
of  securities  of  said  defendant,  the  Boise  Basin  Mining  and 
Development  Company,  as  soon  as  they  were  issued,  in  full 
satisfaction  of  said  balance  of  $4,000.  A  trial  was  had  on 
February  25,  190ft,  before  the  court  without  a  jury,  and  the 
findings  and  decision  of  the  judge  thereof  were  rendered  on 
April  29,  1904,  in  vacatior  in  which  the  judge  rendered  judg- 
ment against  thv.  said  defendant,  the  Boise  Basin  Mining 
and  Development  Company,  in  the  sum  of  $4,000.  This  ap- 
peal is  from  the  judgment. 

The  iibove  statement  is  taken  from  the  brief  of  the  appel- 
lants and  seem .  to  fully  state  the  record  so  far  as  it  relates  to 
the  facts  in  the  case.  Only  two  errors  are  assigned  by  ap- 
pellants: **1.  That  said  judgment  was  .endered  in  vacation 
by  the  judge  without  any  agreement  of  record  of  the  parties 
that  the  same  could  be  done  out  of  term  time;  2.  The  said 
judgment  is  not  sustained  by  the  findings." 

The  first  question  for  us  to  determine  is  the  motion  of  re- 
spondent to  strike  from  the  transcript  that  portion  on  pages 

13  and  14,  marked  "Minutes  of  the  cour'."    Also  that  por- 


Digitized  by 


Google 


238        Williams  v.  Boise  Basin  Min.  etc.  Co.     [11  Idaho, 

Opinion  of  the  Coujt — Stockslager,  C.  J. 

tion  on  pa^e  27  mr-rked  ** Notice."  Also  that  portion  on 
page  29  marked  'OrHer  fixing  terms  of  court/'  Also  on 
page  30,  marked  "Certificate  of  clerk  concerning  time  when 
judgment  was  made."  On  page  31,  to  wit:  ''Notice  of  de- 
cision of  court,  certificate  of  clerk  as  to  terms  of  court  and 
when  judgment  was  rendered,  order  of  judge  fixing  terms  of 
court,  and  all  orders  and  minutes  of  the  court  therein  made 
and  entered  on  the  minutes  of  said  court  now  remaining  on 
file  and  of  record  in  my  office  in  said  county." 

This  appeal  being  from  the  judgment  only,  it  becomes  neces- 
sary to  determine  what  constitutes  the  record  in  this  court. 
Subdivision  2  of  section  4456,  Eevised  Statutes,  provides  that : 
"The  pleadings,  a  copy  of  the  verdict  of  the  jury,  or  findings 
of  the  court,  or  referee,  all  bills  of  exceptions  taken  and  filed, 
and  a  copy  of  any  order  made  on  demurrer,  or  relating  to  a 
change  of  parties,  and  a  copy  of  the  judgment."  Section 
4818  says:  **In  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of  ap- 
peal, of  the  judgment  record,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  appellant  relies.  Any 
statement  used  on  motion  for  a  new  trial,  or  settled  after 
decision  of  such  motion,  when  the  motion  is  made  upon  the 
minutes  of  the  court,  as  provided  in  section  4443."  These 
two  sections  seem  to  settle  beyond  controversy  what  the  judg- 
ment-roll shall  contain,  and  what  the  record  shall  contain 
on  appeal  from  the  judgment  alone.  The  notice  of  appeal 
is  that  "defendants  hereby  appeal  to  the  supreme  court  of 
the  state  of  Idaho,  from  the  judgment  of  the  above-entitled 
court,  made  and  entered  on  the  twenty-ninth  day  of  April, 
1304,  and  entered  in  the  record  of  said  court  on  said  twenty- 
ninth  day  of  April,  1904,  in  favor  of  said  plaintiff,  and  against 
said  defendants,  and  from  the  whole  thereof." 

The  question  of  what  the  judgment-roll  shall  contain  and 
of  what  the  record  shall  consist  on  appeal  from  the  judgment 
has  many  times  been  passed  upon  by  this  court.  In  January, 
1872,  Mr.  Justice  HoUister  passed  upon  the  question  in  case 
of  Ramsey  v.  Hart^  1  Idaho,  423;  the  second  paragraph  of 
the  syllabus  says:  "Nothing  in  a  transcript  brought  to  this 
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court  can  be  considered,  unless  by  the  provisions  of  the  stat- 
ute or  the  order  o^  the  judge,  it  is  made  a  part  of  the  record 
of  the  case.'' 

Again,  in  1878,  Mr.  Justice  Prickett  in  the  case  of  Ray  v. 
Bay,  1  Idaho,  705,  speaking  for  the  court,  said:  ** There  is 
no  settled  statement  or  bill  of  exceptions  in  the  transcript 
in  this  case,  and  nothing  can  be  considered  except  the  judg- 
ment-roll. This  court  has  repeatedly  decided,  and  now  af- 
firms, that  on  an  appeal  from  a  judgment,  without  a  state- 
ment or  bill  of  exceptions,  nothing  belongs  to  the  record, 
except  the  judgment-roll,  and  no  question  outside  of  that  rec- 
ord can  be  considered  by  this  court.'* 

Again,  in  1880,  Mr.  Justice  Buck  passed  upon  the  question 
under  consideration  in  case  of  Oraham  v,  lAnehan,  1  Idaho, 
780.  The  second  paragraph  of  the  syllabus  jays:  '* Judg- 
ment-roll— What  Constitutes. — The  papers  constituting  the 
judgment-roll  are  specified  in  section  221  of  the  Civil  Prac- 
tice Act.  Papers  not  enumerated  therein  cannot  properly  be 
inserted  in  the  transcript,  and  if  placed  there,  can  consti- 
tute no  part  of  the  record."  Third:  **0n  appeal  from  a  final 
judgment,  if  the  record  contains  no  bill  of  exceptions  or 
statement,  the  case  must  be  reviewed  and  decided  upon  the 
judgment-roll  alone.'' 

Many  other  cases  are  cited  by  learned  counsel  for  respond- 
ent in  support  of  his  contention  that  the  motion  to  strike 
from  the  transcript  all  entries  not.  in  conformity  with  the 
statute  pertaining  to  a  judgment-roll  on  appeal  from  final 
judgment  should  be  sustained,  but  we  do  not  think  it  neces- 
sary to  further  discuss  the  question.  It  has  been  the  univer- 
sally accepted  doctrine  of  this  court  from  the  earliest  history 
of  the  territory,  down  to  the  present  time,  that  a  motion  of 
the  character  of  the  one  before  us  should  be  sustained,  and 
it  is  so  ordered  in  this  case.  {Stickney  v.  Hanrahan,  7  Idaho, 
424,  63  Pac.  189;  Rich  v.  French,  3  Idaho,  727,  35  Pac.  173; 
Taylor  v.  McCormick,  7  Idaho,  524,  64  Pac.  239;  Anderson 
V.  Shoshone  Co,,  6  Idaho,  78,  53  Pac.  105;  First  Nat  Bank 
of  Lewiston  v.  Sampson,  7  Idaho,  564,  64  Pac.  890.) 
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Learned  counsel  for  appellants  insist  that  **The  evidence 
in  this  case  was  submitted  to  the  court  without  a  jury  in 
regular  session  on  February  25,  1904,  and  on  March  2,  1904, 
said  session  of  the  court  adjourned  sine  die;  that  on  April 
29,  1904,  the  judgment  herein  was  rendelred  by  the  judge  in 
vacation  without  any  agreement  of  record  of  the  parties  that 
the  same  could  be  rendered  out  of  term  time.  This  being  the 
case,  we  contend  that  a  judgment  rendered  in  vacation  with- 
out any  agreement  of  record  of  the  parties  that  the  same 
could  be  done  is  a  nullity  and  therefore  void.''  This  ques- 
tion is  not  properly  before  us  for  determination.  When  we 
examine  the  record,  that  is,  all  the  record  that  is  legally  be- 
fore us,  there  is  nothing  to  show  that  the  judgment  was  not 
rendered  and  entered  in  term  time.  If  appellants  desired  to 
present  this  question  to  this  court  the  statute  provides  a  way 
in  which  it  may  be  done.  It  is  next  earnestly  insisted  by 
counsel  for  appellant  that  "The  judgment  is  not  sustained 
by  the  findings.  It  is  elementary  that  the  findings  of  fact 
must  support  the  judgment,  and  if  not,  the  judgment  will  be 
reversed  by  the  appellate  court.  The  plaintifl?  sues  upon  a 
contract  made  in  1898,  for  a  balance  of  $4,000  alleged  to  be 
due  on  or  before  April  28,  1900.  The  court  finds  that  on 
said  April  28,  1900,  an  agreement  was  entered  into  between 
plaintiff  and  *the  said  defendant,'  by  which  'the  said  de- 
fendant' was  to  pay  to  plaintiff  $13,000  in  cash,  and  was  given 
an  option  to  pay  $4,000  in  securities  of  said  Bobe  Basin  Min- 
ing and  Development  Company  as  soon  as  they  were  issued. 
According  to  the  court's  findings  the  contract  upon  which 
this  action  is  based  was  on  April  28,  1900,  settled  and  ended 
and  an  entirely  new  and  different  contract  was  entered  into 
on  that  date,  of  which  no  reference  is  made  in  plaintiff's  com- 
plaint." 

After  reciting  that  plaintiff  was  the  owner  of  certain  real 
proi)erty,  and  about  the  day  of  ,  1898,  de- 
scribing the  same,  the  complaint  alleges  that  he  entered  into 
an  agreement  to  sell  said  property  to  George  H.  Roberts, 
who  assigned  or  transferred  his  rights  under  said  agreement 
to  defendant,  the  Boise  Basin  Mining  and  Development  Corn- 
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pany,  the  amount  to  be  paid  plaintiff  under  said  agreement 
was  the  sum  of  $100,000,  and  in  pursuance  of  said  contract 
or  agreement  and  at  the  request  of  defendant,  the  Boise 
Basin  Mining  and  Development  Company,  plaintiff,  on  the 
twentieth  day  of  April,  1900,  duly  executed  and  delivered 
to  W.  H.  Steigerwalt  and  R.  H.  Rushton,  as  trustees  for  de- 
fenijant,  the  Boise  Basin  Mining  and  Development  Company, 
his  deed  conveying  said  property  to  them  in  trust  for  the 
Boise  Basin  Mining  and  Development  Company.  That  the 
defendant,  the  Boise  Basin  Mining  and  Development  Com- 
pany, paid  to  this  plaintiff  $96,000,  part  of  said  purchase 
money,  and  promised  and  agreed  to  pay  the  balance  of  said 
purchase  money,  to  wit,  the  sum  of  $4,000  on  or  before  April 
28,  1900;  that  said  defendant  failed  to  pay  to  plaintiff  said 
balance  of  said  purchase  money.  Then  follows  prayer  for 
judgment  for  $4,000,  with  interest  from  the  twenty-eighth 
day  of  April,  1900,  at  the  rate  of  seven  per  cent. 

The  defendants  answered  this  complaint  admitting  that  the 
Boise  Basin  Mining  and  Development  Company  paid  to  plain- 
tiff $96,000,  part  of  said  purchase  price,  as  alleged,  and  prom- 
ised and  agreed  to  pay  the  balance  of  said  purchase  money  on 
or  before  the  twenty-eighth  day  of  April,  1900.  Admit  that 
defendant,  the  Boise  Basin  Mining  and  Development  Com- 
pany, failed  to  pay  to  plaintiff  said  balance,  to  wit,  $4,000, 
but  denies'  that  all  of  said  sum  of  $4,000,  or  any  sum  of  money, 
is  now  due  and  unpaid  from  defendant,  the  Boise  Basin  Min- 
ing and  Development  Company,  or  either  of  defendants,  to 
plaintiff,  but  allege  the  fact  to  be  of  the  failure  and  reason 
of  the  Boise  Basin  Mining  and  Development  Company  not 
paying  said  $4,000,  that  on  the  twenty-eighth  day  of  April, 
1900,  the  defendant,  the  Boise  Basin  Mining  and  Develop- 
ment Company,  by  its  duly  authorized  agents  and  trustees, 
R.  H.  Rushton  and  W.  H.  Steigerwalt,  agreed  to  pay,  and 
the  plaintiff  agreed  in  writing  to  accept,  $4,000  of  securities 
of  defendant,  the  Boise  Basin  Mining  and  Development  Com- 
pany, as  soon  as  the  same  were  issued  by  said  company,  being 
bonds  secured  by  a  mortgage  which  the  said  defendant,  the 
Idaho,  Vol.  11—16 


Digitized  by 


Google 


242        Williams  v.  Boise  Basin  Min.  etc.  Co.     [11  Idaho, 


Opinion  of  the  Court — Stoekslager,  C.  J. 


Boise  Basin  Mining  and  Development  Company,  intended 
placing,  and  did  place,  upon  the  property  described  in  plain- 
tiff's complaint  in  full  satisfaction  of  said  balance  of  $4,000 
in  money  claimed  and  alleged  to  be  due  plaintiff  from  de- 
fendant, the  Boise  Basin  Mining  and  Development  Company, 
and  as  a  compromise  thereof.  That  on  or  about  the  twenty- 
ninth  day  of  March,  1902,  and  divers  times  prior  thereto, 
defendant,  the  Boise  Basin  Mining  and  Development  Com- 
pany, offered  to  turn  over  and  deliver  to  the  plaintiff  the 
$4,000  of  securities  of  said  defendant,  the  Boise  Basin  Min- 
ing and  Development  Company,  but  the  plaintiff  at  all  times 
refused,  and  still  refuses,  to  accept  said  securities  so  agreed 
to  be  accepted  by  him*;  that  said  defendant,  the  Boise  Basin 
Mining  and  Development  Company,  has  performed  all  of  the 
terms  and  conditions  of  said  written  agreement  on  its  part, 
and  ever  since  has  been,  and  is  still,  ready  and  willing  to 
turn  over  and  deliver  to  plaintiff  said  $4,000  of  securities, 
and  now  produces  the  same  in  court  to  be  turned  over  and 
delivered  to  plaintiff. 

Upon  these  issues  the  case  was  tried,  a  jury  having  been 
waived,  and  upon  the  disputed  questions  the  court  made  the 
following  findings:  "That  said  defendants  had  made  pay- 
ments on  the  purchase  price  of  said  property,  from  time  to 
time,  to  plaintiff,  until  April  28,  1900,  upon  which  date  it 
was  indebted  to  the  plaintiff  as  a  part  of  the  purchase  price 
of  said  property  in  the  sum  of  $17,000;  that  upon  said  last- 
mentioned  date  plaintiff  and  the  said  defendant  entered  into 
an  agreement  by  which  said  defendant  was  to  pay  the  plain- 
tiff $13,000  in  cash,  and  was  given  an  option  to  pay  the  bal- 
ance of  $4,000  due  on  the  purchase  price  of  said  property  in 
such  securities  of  the  Boise  Basin  Mining  and  Development 
Company  as  might  oe  issued  for  the  purpose  of  taking  up 
and  retiring  the  obligation  incurred  by  said  company  in  ad- 
justing the  balance  due  the  said  party  of  the  first  part  for 
the  purchase  of  said  real  property  described,  ....  and  pro- 
viding that  said  securities  should  be  turned  over  to  plaintiff  as 
soon  as  the  same  were  issued.  That  the  amount  of  securities  to 
be  issued,  and  in  which  the  defendant  had  the  option  of  pay- 
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«ff  on  th7pul!°  "*'!^^  **»«  ««><^  balance  then  due  the  plain- 
«-*  da^  o/j^e'lCl?  'fr^'^^y-  3.  That  on  the 
*°d  Development'  P      '  ^'^'''^^*'  ^^e  Boi.se  Basin  Mining 

«-*y  in  favor  of Te'dT'^^  '^  '  '''''''''  «°  «^'^  P^°P- 
«ffi°er  of  said  def^Lt?^°*'  ^-  ^-  «"^^ton,  who  was  an 
bailed  and  refused  f^        '°°'P*°^-     ^-  '^''^*  '^'^  defendant 
**«e  the  plaintiff  in  S  ^^"""'"^  '*"  °P**°"  *°  P^^  ««id  .$4,000 
«»d  refused  to  mSe  «?''""?''  °^  *^«  ''^^P^^J^'  ^d  failed 
Plaintiff,  though  freoZtT"'"*  "^  '"'^  '"^"^^  ^'^h  the 
the  plaintiff  of  the  .IT^  J'""^"^'  *^'''^^°"  ^'«^«  "^de  by 
time  when  this  suit  T    «f  ?°^^°*'  ^'•°"  J'^"^'  1^00,  to  the 
«»<i  neglected  tTmal  „^'^-^^-  ^^^*  ^^^^  defendant  failed 
'^y  other  amount  of  tL^       'I  ''^  *'°^''"  °*  *^«  ^^^.OOO  or 
^de  by  said  companl  onT  «   ^''''''  '°  ^^^^*^^  ''«°ds 
^y  other  securit^rof  r      ^       *  ^'^  "^  '^"°^'  ^'^^^'  °^  «* 
ffleneement  of  this  suit. ''  <^°"^Pany,  until  after  the  com- 

of  P«y»en^''the*il!w'^  *l^*  appellants  present  the  issue 

Developinex^t  Comprv  ^f  ."^    .  f''  ^°^^^  ^'''^  ^«°^°S  «°d 

'^hieh  is  conceded  bv  «,  ^"''^  "^"^  Pl«i°tiff  of  $4,000 

plaintiff  in  his  complai^t^r^'i^'  "°^^  ^'^P"*^  ^'^'"^  «^^* 

the  defendants  in  ^IT  """^  '^  """"^^  judgment,  and 

Plaintiff,  but  say  that  Tr""  """""^^  *^"*  ^^^''^  ^  '"^'OOO  due 

be  paid  in  the  siul^r  *  f  ^'°  ^""«°  ''°'^t™°t  it  was  to 

Wed  by  the  court  ^IZ       !  ^  ««mpany.     This  issue  was 

•*own  by  the  finS^rthatT    ""  *''  ^°''°^'  «°^  "  ^«  ^^^ 

*'ff  and  defendantf  tl  !  ?  ""^  "^^^  *  *'°°*''^°t  between  plain- 

Development  Company^LpH  f  "*  ^'^^'^  ^^^°'°^  and 
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with  plaintiff  though  frequent  demands  were  made  by  plain- 
tiff on  defendant  from  June,  1900,  to  the  time  when  this  suit 
was  filed,  which  it  is  shown  was  on  the  ninth  day  of  April, 
1903,  and  that  defendant  failed  and  neglected  to  make  any 
offer  or  tender  of  the  $4,000,  or  any  other  amount  of  the 
said  issue  of  $50,000  in  registered  bonds  made  by  said  com- 
pany on  the  first  day  of  June,  1900,  or  any  other  securities 
of  said  company  until  after  the  commencement  of  this  suit. 
Now,  with  the  findings  of  the  court  and  the  fact  conceded 
by  defendant,  the  Boise  Basin  Mining  and  Development  Com- 
pany, that  it  was  indebted  to  plaintiff  in  the  sum  of  $4,000 
on  the  twenty-eighth  day  of  April,  1900,  not  claiming  that 
such  amount  had  ever  been  paid  either  in  money  or  the  secur- 
ities of  the  company  averred  by  it  to  have  been  agreed  upon 
by  plaintiff  and  defendant,  and  none  of  the  evidence  upon 
which  the  trial  court  based  its  findings  being  before  us,  for 
review,  and  the  further  fact  that  formerly  the  judgment  of 
$4,000  was  to  be  in  money  rather  than  in  the  securities  of  the 
company,  it  occurs  to  us  that  the  judgment  must  be  aflBjmed, 
and  it  is  so  ordered,  with  costs  to  respondent 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(July  1,   1905.) 

ROACH  V.  GOODING. 

[81   Pac.   642.] 

Application  por  Writ  op  Mandate— Issuance  op  Bonds— Patmknt 
Thereop— University  Lands— Proceeds  op  Sale  Thereop— Per- 
manent School  Fund— Interest  Thereof— Support  op  Schools 

Univbrsitt    Purposes — Constitutional    Law. 

1.  Under  the  provisloiia  of  an  act  of  Congress,  approved  Pebm- 
ary  18,  1881,  and  the  amendment  thereof/  granting  to  the  terri- 
tory of  Idaho  and  other  territories  seventy-two  sections  of  land 
for  university  purposes,  and  under  the  provisions  of  sections  5  and 
8  of  the  Idaho  admission  act,  and  the  fourth  section  of  article  9 
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of  the  state  constitution,  the  interest  on  the  proceeds  of  such  lands 
cannot  be  used  for  the  erection  or  equipment  of  university  build- 
ings or  buildings  connected  therewith. 

2.  The  interest  or  income  from  the  proceeds  of  the  sale  of  such 
lands  can  onlj  be  used  in  the  support  and  maintenance  of  such 
university  in  the  payment  of  current  expenses  thereof  and  charges 
for  conducting  the  same. 

3.  An  act  providing  for  the  issuance  of  twelve  thousand  dol- 
lars in  state  bonds  for  the  erection  and  equipment  of  a  domestic 
science  building,  in  connection  with  the  State  University,  and  pro- 
viding for  a  sinking  fund  for  the  redemption  of  such  bonds,  ap- 
proved March  8,  1905,  held  unconstitutional  and  void. 

(Syllabus  by  the  court.) 

APPLICATION  for  a  writ  of  mandate  against  the  ^v 
emor,  treasurer,  secretary  of  state,  and  attorney  general  of 
the  state  of  Idaho.    Writ  denied. 

Wood  &  Wilson  and  Richards  &  Haga,  for  Plaintiffs,  cite 
no  authorities  not  found  and  commented  upon  in  the  opinion 
upon  the  points  decided. 

J.  J.  Guheen,  Attorney  General,  Edwin  A.  Snow  and  P. 
S,  Wettach,  for  Defendants,  cite  no  authorities  not  found  in 
the  opinion. 

SULLIVAN,  J. — This  is  an  application  for  a  writ  of  man- 
date to  compel  the  governor,  secretary  of  state,  treasurer 
and  attorney  general,  of  the  state  of  Idaho,  to  advertise  and 
negotiate  the  sale  of  bonds  to  the  amount  of  $12,000,  as  pro- 
vided by  an  act  entitled  **An  act  providing  for  the  issuance 
of  state  bonds  for  the  erection  and  equipment  of  a  domestic 
science  building,  and  prescribing  how  such  bonds  shall  be  is- 
sued and  how  the  proceeds  of  the  sale  of  such  bonds  shall  be 
expended,  and  providing  for  a  sinking  fund  for  the  redemp- 
tion of  such  bonds,"  approved  March  8,  1905  (Sess.  Laws 
1905,  p.  221). 

The  petitioners,  who  constitute  the  board  of  regents  of  the 
University  of  the  state  of  Idaho,  recite  in  their  petition  their 
appointment  and  qualification,  the  passage  and  approval  of 
the  act  above  referred  to  and  the  several  provisions  of  said 
act,  and  the  refusal  of  said  state  officers  to  comply  with  the 
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provisions  thereof  in  the  negotiation  and  sale  of  said  bonds, 
and  pray  that  an  alternative  writ  of  mandate  be  issued  and  di- 
rected against  said  officers  to  compel  them  to  proceed  and 
negotiate  and  sell  said  bonds  as  in  said  act  provided.  To  said 
petition  the  defendants  demurred  on  the  ground  that  the  pe- 
tition did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion 

It  is  alleged  in  the  petition  that  said  act  provides  that  the 
payment  of  said  bonds  shall  be  secured  by  the  interest  upon 
moneys  accruing  from  the  sale  of  lands  and  timber  belonging 
to  the  University  of  Idaho,  and  the  act  itself  discloses  the  fact 
that  no  other  provision  is  made  for  the  payment  of  said  bonds 
and  interest.  The  main  question  is,  Can  the  income,  or  any 
part  thereof,  of  the  proceeds  of  the  university  lands  and  tim- 
ber  be  appropriated  for  the  payment  of  said  bonds  and  the  in- 
terest thereof^ 

Section  1  of  article  18  of  the  constitution  provides,  among 
other  things,  that  the  legislature  shall  not  in  any  manner  cre- 
ate any  debt  or  liability  unless  it  provides  at  the  same  time 
for  the  payment  of  the  interest  of  said  debt  or  liability  as  it 
falls  due,  and  also  for  the  payment  and  discharge  of  the 
principal  of  such  debt  or  liability  within  twenty  years  of  the 
time  of  contracting  the  same.  Under  the  provisions  of  said 
section^  if  an  indebtedness  is  created  by  legislative  enact- 
ment, the  payment  of  the  principal  and  interest  thereof  must 
be  provided  for  in  such  acl. 

It  is  contended  by  the  attorney  general  on  behalf  of  the  de- 
fendants that  said  act  is  unconstitutional  and  void,  for  the 
reason  that  no  legal  provision  has  been  made  in  said  act  for 
the  payment  of  the  proposed  issue  of  bonds  when  they  be- 
come due  and  the  interest  thereon,  as  the  interest  and  income 
upon  moneys  accruing  from  the  sale  of  lands  and  timber  be- 
longing to  the  University  of  Idaho  is  prohibited  from  being 
used  for  that  purpose  by  the  various  acts^  of  Congress  grant- 
ing said  lands  to  the  state  and  by  the  fifth  and  eighth  sec- 
tions of  the  Idaho  admission  act  (26  Stats,  at  Large,  p.  216), 
and  the  fourth  section  of  article  9  of  the  state  constitution. 
Under  an  act  of  Congress  approved  February  18,  1881   (21  U. 
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S.  Stats,  at  Large,  p.  323),  there  were  granted  to  the  territories 
of  Dakota,  Montana,  Arizona  and  Idaho,  each,  seventy-two  sec- 
tions of  land  for  university  purposes.  Subsequently  to  the  ap- 
proval of  said  act,  the  legislature  of  Idaho,  by  an  act  approved 
January  30, 1889  (Sess.  Laws  1889,  p.  21),  created  the  Univer- 
sity of  Idaho,  and  located  the  same  at  Moscow.  Thereafter, 
and  on  tile  third  day  of  July,  1890,  Congrrss  passed  an  act 
commonly  known  as  the  Idaho  admission  bill,  admitting  the 
territory  of  Idaho  into  the  Union  as  a  state,  which  bill  pro- 
vided for  certain  grants  of  land  to  the  state  for  educational 
and  other  purposes,  and  albo  provided  how  the  proceeds  of 
the  sale  of  such  lands  should  be  used,  and  also  how  or  for 
what  purpose  the  interest  and  income  on  such  proceeds  must 
be  used.  Section  5  of.  said  admission  act  provides,  inter  aliay 
"That  all  lands  herein  granted  for  educational  purposes  shall 
be  disposed  of  only  at  public  sale,  the  proceeds  to  constitute 
the  permanent  school  fund,  and  the  interest  of  which  shall 
only  be  expended  in  the  support  of  said  schools."  Section  8 
of  said  act  provides,  among  other  things,  that  "the  act  of  Con- 
gress granting  said  seventy-two  sections  of  land  to  tho  state 
shall  be  so  amended  as  to  provide  that  none  of  said  lands 
shall  be  sold  for  less  than  $10  per  acre,  and  that  the  proceeds 
shall  constitute  a  permanent  fund  to  be  safely  invested  and 
held  by  the  state,  and  that  the  income  thereof  shall  be  used 
exclusively  for  university  purposes." 

Section  4  of  article  9  of  the  state  constitution  provides  that 
the  public  school  fund  of  the  state  shall  consist  of  the  pro- 
ceeds of  such  lands  as  have  heretofore  been  granted,  or  may 
hereafter  be  granted/ to  the  state  by  the  general  government, 
and  known  as  school  lands,  and  those  granted  in  lieu  thereof, 
and  lands  acquired  by  gift  or  grant  from  any  person  or  cor- 
poration under  any  law  or  grant  of  the  general  government, 
etc. 

It  is  conceded  by  counsel  for  both  parties  that  the  provi- 
sions of  said  section  5  of  the  admission  bill  relate  to  all  grants 
made  by  the  government  to  the  state  for  educational  purposes, 
but  the  court  is  called  upon,  in  this  case,  to  only  pass  upon 
the  disposition  or  use  that  may  be  made  of  the  interest  and 
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income  to  accrue  from  the  proceeds  of  the  sales  of  the  lands 
or  timber  thereon  included  in  the  seventy-two  sections  granted 
by  Congress  to  the  territory  of  Idaho  under  said  act  approved 
February  18,  1881,  as  amended  by  the  admission  act;  then, 
what  means  that  provision  of  section  5  of  said  admission  act, 
to  wit,  "the  interest  of  which  [permanent  school  fund]  only 
shall  be  expended  in  the  support  of  said  schools, "  •and  that 
clause  in  said  section  8  of  said  admission  act,  to  wit,  **the 
proceeds  shall  constitute  a  permaneut  fund  to  be  safely  in- 
vested and  held  by  said  state,  and  the  income  thereof  to  be 
used  exclusively  for  university  purposes"! 

The  provisions  of  said  sections  5  and  8  are  contained  in  the 
admission  acts  of  North  Dakota  and  Washington,  and  have 
been,  by  unanimous  opinions  of  the  supreme  courts  of  those 
states,  held  to  apply  to  all  grants  of  lands  by  Congress  to 
those  states  for  educational  purposes. 

The  supreme  court  of  the  state  of  Washington  in  State  v, 
Maynard,  State  Treasurer,  31  Wash.  132,  71  Pac.  775,  in  con- 
struing section  11  of  the  admission  act  of  that  ''tate,  which 
is  precisely  the  same  as  section  5  of  the  Idaho  admission  act, 
said:  *'It  is  contended  by  the  relator  that  the  last  sentence 
of  section  17  [which  is  the  same  as  section  13  of  our  admission 
act]  contains  the  only  limitations  upon  the  legislature  with 
reference  to  the  disposition  of  lands  granted  to  the  state  nor- 
mal schools,  and  that  the  limitations  in  section  11  [section  5 
of  our  act]  have  reference  only  to  sections  16  and  36  granted 
by  section  10  [section  4  of  our  act]  of  the  enabling  act  for 
the  support  of  Common  schools,  and  a  very  plausible  argu- 
ment is  made  to  sustain  this  contention.  But  this  argument 
necessarily  eliminates  section  11  of  this  act  as  an  independ- 
ent section  of  the  act,  and  also  limits  the  general  words  therein 
used,  namely,  *all  lands  hersin  granted  for  educational  pur- 
poses' to  mean  all  lands  granted  in  section  10  [section  4  of 
our  act]  for  conunon  school  purposes.  If  Congress  intended 
section  11  to  be  only  a  limitation  to  section  10,  and  not  to 
apply  to  the  w^hole  act,  it  was  very  unfortunate  in  the  use  of 
words  to  express  that  intention,  even  if  the  making  of  sec- 
tion 11  an  independent  section  was  an  inadvertence.     But, 
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taking  the  section  as  we  find  it,  an  independent  section,  in 
connection  with  the  general  words  used,  it  seems  conclusive 
to  our  minds  that  Congress  intended  to  make  it  refer,  not 
only  to  the  preceding  section,  but  to  the  whole  act,  and  that 
the  words  'herein,'  and  'educational  purposes'  were  used 
advisedly  and  refer  to  all  lands  granted  for  such  purposes  in 
the  whole  act" 

"The  clause  in  section  17  (section  12  of  our  act)  as  follows: 
'and  the  lands  granted  by  this  section  shall  be  held,  appro- 
priated and  disposed  of  exclusively  for  the  purposes  herein 
mentioned  in  such  manner  as  the  legislature  of  the  respective 
states  may  severally  provide,'  refers  to  the  manner  of  holding 
and  appropriating  and  disposing  of  the  lands,  and  must  be 
construed  with  reference  to  the  limitations  contained  in  seC' 
tion  11  as  to  the  lands  granted  for  educational  purposes. 
The  manner  of  disposition  or  sale  of  such  lands,  and  the  man- 
ner of  holding  or  investment  of  the  proceeds  and  the  appro- 
priation of  the  interest  and  income,  is  subject  to  the  limita- 
tions contained  in  section  11  of  the  act.  The  states  of  North 
Dakota,  South  Dakota  and  Montana  have  all  placed  the  above 
construction  upon  the  land  grants  for  normal  schools  by 
adopting  constitutional  provisions  declaring  the  proceeds  of 
such  lands  a  permanent  fund.  (See  N.  Dak.  Const.,  art.  9, 
sec.  159;  S.  Dak.  Const.,  art.  8,  sec.  7;  Mont.  Const.,  art.  11, 
sec.  12.)  We  think  this  construction  accords  with  the  general 
policy  of  the  federal  government  toward  educational  institu- 
tions named  in  the  enabling  act.  It  does  no  violence  to  any 
of  the  provisions  of  the  act,  and  conduces  to  the  permanency 
of  the  normal  schools.  If  we  are  correct  in  this  construction 
of  the  enabling  act,  it  follows  that  the  act  of  the  legislature 
of  1895  is  void,  in  so  far  as  it  attempts  to  appropriate  the  pro- 
ceeds of  the  lands  granted  for  normal  schools,  instead  of  the 
income  and  interest  thereof,  and  that  the  treasurer  cannot 
be  compelled  to  pay  out  any  part  of  the  funds  derived  from 
the  sale  of  the  lands  for  either  principal  or  interest  on  tlie 
warrant  in  question." 

It  is  true  that  that  decision  only  involved  the  proceeds  of 
lands  granted  for  normal  schools,  and  not  the  interest  and 
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income  thereof.     The  purposes  for  which  such  interest  and 
income  might  be  used  was  not  decided  in  that  case. 

The  question  as  to  the  use  that  the  interest  and  income  of 
the  school  fund  might  be  devoted  to  was  directly  passed  on  in 
the  case  of  Sheldon  v,  Purdy,  17  Wash.  135,  49  Pac.  230, 
where  the  court  said:  **That  portion  coming  from  the  irre- 
ducible common  school  fund  is  devoted  to  the  payment  of 
current  expenses.  The  building  of  new  schoolhouses  and  the 
purchase  of  schoolhouse  sites  do  not  come  within  any  author- 
ized signification  of  'current  expenses.'  Neither  do  they  come 
within  any  well-defined  acceptation  of  *  support  of  common 
schools.'  Both  the  terms  'support'  and  'current  expenses,' 
when  applied  to  the  common  schools  of  the  state,  mean  con- 
tinuing regular  expenditures  for  the  maintenance  of  the 
schools.  Building  a  new  schoolhouse  and  purchasing  a  site, 
while  at  times  necessary  and  proper,  are,  as  a  rule,  unusual 
and  extraordinary  expenditures." 

The  case  of  Mitchell  v.  Colgan,  122  Cal.  296,  54  Pac.  905, 
was  a  case  involving  the  Whittier  Reform  School  Fund,  and 
the  word  "support"  that  is  used  in  the  act  establishing  said 
reform  school  was  construed  in  that  opinion.  The  court  there 
said:  **0f  course,  the  word  'support,'  as  plaintiffs  claim, 
may  be  said  to  mean  'for  the  use  of  said  institution,'  but, 
conceding  this,  it  does  not,  in  our  opinion,  aid  plaintiff's  con- 
struction ;  on  the  contrary,  as  we  view  it,  it  is  strong  proof 
that  the  legislature  never  intended  to  give  the  trustees  unlim- 
ited power  to  divert  the  county  and  state  money  to  the  erec-- 
tion  of  buildings,  which  money  was  appropriated  by  the  state 
and  contributed  by  the  counties  for  the  'support'  and  the 
'care  and  keeping'  of  the  children  committed  to  the  school." 
And  it  is  clear  to  me  that  when  Congress  declared  in  section 
5  of  the  admission  act  that  the  interest  and  income  on  the 
public  school  fund  could  only  be  expended  in  the  "support" 
of  the  schools,  it  was  not  intended  that  any  portion  of  it 
should  be  used  in  the  erection  or  equipment  of  buildings,  but 
only  for  current  expenses,  the  support  and  maintenance  of 
the  school,  for  ordinary  annual  school  purposes.  Congress 
no  doubt  realized  that,  if  the  grants  of  the  government  for 
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school  purposes  should  be  used  in  the  erection  and  equipment 
of  buildings,  that  such  grants  might  be  exhausted  in  the  erec- 
tion of  magnificent  buildings  rather  than  in  the  education  of 
the  children,  and  it  is  clear  that  the  word  "support"  as 
used  in  said  section  means  the  maintenance  of  the  school,  the 
ordinary  current  expenses  of  maintaining  the  school,  and  not 
the  erection  of  buildings  or  the  equipment  thereof.  Some- 
thing was  left  for  the  people  themselves  to  do,  to  wit:  To 
erect  and  equip  the  buildings,  which  does  not  come  within 
the  meaning  of  the  word  ** support.*' 

As  incidentally  bearing  on  the  question  here  involved,  see 
State  v.  McMillan,  12  N.  Dak.  280,  96  N.  W.  310.  It  is  there 
stated  in  the  syllabus,  which  is  by  the  court,  that  the  lands 
granted  to  the  state  of  North  Dakota  by  Congress  for  educa- 
tional purposes,  and  the  proceeds  of  the  sale  thereof,  consti- 
tute a  permanent  trust  fund,  the  interest  and  income  of  which 
alone  may  be  used  by  the  state  and  then  only  for  the  support 
of  such  schools  as  are  designated  by  the  enabling  act  and  the 
state  constitution.  The  precise  question  involved  in  the  case 
at  bar  was  not  decided  in  that  case,  but  it  is  apparent,  from 
the  language  there  used,  what  the  decision  of  that  court  would 
have  been  had  the  question  at  bar  been  involved  there. 

Counsel  for  plai^ititt's  further  contend  that  the  words  **  uni- 
versity purposes,*'  as  used  in  section  8  of  the  admission  act 
includes  the  erection  of  buildings.  We  cannot  agree  with 
that  contention,  as  the  provisions  of  that  section  must  be  con- 
strued in  connection  with  the  other  provisions  of  said  act 
taking  them  all  together.  It  is  clear  that  it  was  not  intended 
to  permit  the  interest  or  income  from  such  funds  to  be  used 
in  the  erection  or  equipment  of  buildings.  As  we  view  it, 
the  ''purpose**  of  the  university  is  not  in  any  sense  the  erec- 
tion or  equipment  of  buildings  therefor.  As  is  clearly  shown 
from  the  various  acts  of  Congress  from  that  of  July  2,  1862, 
including  the  act  of  February  18,  1881,  and  the  amendments 
thereof,  and  the  acts  of  admission,  admitting  many  states 
into  the  Union,  the  general  attitude  and  policy  of  Congress 
has  been  to  provide  an  endowment  fund  for  educational  pur- 
poses, the  income  thereof  only  to  be  used  to  support  the  in- 
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stitution,  leaving  the  people  of  the  state  to  furnish  the  build- 
ings. Observation  and  experience  has  shown  that  that  is  a 
correct  policy,  for  the  history  of  the  various  states  show  that 
the  inclination  of  the  several  legislatures  has  been  to  use  a 
great  portion  of  such  grants  to  erect  magnificent  buildings 
for  school  purposes,  regardless  of  the  necessity  for  such  build- 
ings. Even  in  our  own  state  numerous  attempts  have  been 
made  by  the  legislature  to  pledge  or  pawn  not  only  the  inter- 
est and  income  of  the  proceeds  of  such  lands,  but  the  proceeds 
as  well,  in  the  erection,  construction  and  equipment  of  build- 
ings. In  State  v.  McMillan,  supra,  the  court,  in  construing 
section  11  of  the  enabling  act  of  that  state,  which  is  identical 
with  section  5  of  the  Idaho  admission  act,  after  reciting  the 
different  land  grants  made  to  said  state  by  Congress,  said: 
'*It  is  entirely  clear  from  all  the  provisions  of  the  enabling 
act  just  quoted  that  the  entire  grant  of  lands  to  the  state  for 
educational  purposes  was  in  trust,  and  that  the  express  terms 
of  the  grant  require  the  state,  as  trustee,  to  maintain  the 
permanency  of  the  funds  so  granted.  And,  further,  that  it 
limits  the  state  to  ^e  use  of  the  interest  of  the  permanent 
fund,  and  requires  that  such  interest  shall  be  used  only  for 
the  support  of  schools.'* 

In  Stein  v,  Morrison,  9  Idaho,  426,  75  Pac.  246,  this  court, 
when  discussing  the  state  debt  limitations  as  imposed  by  the 
constitution,  said:  **A  large  ^ortion  of  the  remaining  indebt- 
edness, however,  is  not  an  obligation  against  the  state  to  be 
met  by  taxation  or  any  other  method  of  raising  revenue,  but 
is  payable  out  of  the  interest  from  permanent  funds  derived 
from  donations  made  by  the  general  government  upon  our 
admission  as  a  state.  * '  In  that  case  it  was  not  contended  that 
the  indebtedness  then  referred  to  could  not  be  met  and  paid 
out  of  the  income  of  the  permanent  school  fund.  It  was  ap- 
parently admitted  in  that  case  that  such  indebtedness  was  a 
valid  and  subsisting  indebtedness — at  least  unless  it  exceeded 
the  state  indebtedness  as  limited  by  the  constitution.  In  that 
case  the  right  to  use  the  income  from  the  permanent  school 
fund  in  payment  of  bonds  and  interest  was  not  even  mooted. 
"What  was  there  said  by  the  court  was  based  upon  the  assump- 
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tion,  apparently  common  to  counsel  on  both  sides  of  the  case, 
that  the  legislature  had  authority  to  issue  bonds  payable  out 
of  said  funds,  and  that  therefore  no  tax  levy  was  necessary 
to  mee:  them,  and  consequently  no  state  debt  was  created 
thereby  as  limited  and  defined  by  the  constitution.  Again, 
the  language  there  used  was  rather  made  by  way  of  argument, 
as  it  was  held  that  the  aggregate  amount  did  not  reach  the 
debt  limit.  The  court  did  not  intend  in  the  above  quotation 
to  pass  upon  the  authority  of  the  legislature  to  make  the  prin- 
cipal or  interest  of  the  bonds  referred  to  in  that  case  pay- 
able out  of  the  income  arising  from  the  permanent  school 
fund.  The  debt  limit  as  provided  by  the  constitution  was  the 
main  point  in  that  case. 

Our  state  constitution  was  adopted  some  time  before  the 
Idaho  admission  bill  was  passed,  and  for  that  reason  we  find 
no  direct  acceptance  therein  of  any  land  grants  made  to  the 
state  for  educational  purposes,  but,  of  course,  in  our  admis- 
sion as  a  state,  the  terms  of  such  grants  as  therein  provided 
had  been  accepted  by  the  state,  and  the  provisions  of  sec- 
tion 4,  article  9  of  our  constitution  are  broad  enough  to  in- 
clude all  grants  for  educational  purposes,  and  after  de- 
claring of  what  moneys  the  public  school  fund  of  the  state 
shall  consist,  said  section  provides,  inter  alia,  "that  all  other 
grants  of  land  or  money  made  to  the  state  from  the  general 
government  for  educational  purposes  shall  constitute  the  pub- 
lic school  fund."  The  public  schools  of  this  state  include 
the  little  log  cabin  in  the  remote  district,  as  well  as  the  mag- 
nificent normal  schools,  the  academy  and  the  state  university. 
The  university  is  as  much  a  public  school  as  is  the  district 
school. 

The  supreme  court  of  Kansas  in  the  case  of  State  v.  Board 
of  Regents  of  the  State  University,  55  Kan.  389,  40  Pac.  656, 
22  L.  R.  A.  378,  in  discussing  the  powers  and  duties  of  the 
board  of  regents,  and  the  mission  of  the  State  University  as 
only  public  schools,  that  court  said:  **We  are  unable  to  men- 
tion another  corporation  in  whose  keeping  interests  are  con- 
fided which  it  is  more  appropriate  to  protect  by  the  exercise 
of  the  power  of  the  court  than  those  confided  in  the  regents. 
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The  education  of  the  youth  by  the  public  is,  of  all  the  pow- 
ers exercised  by  the  state,  the  most  certain  and  unalloyed 
benefit  to  the  people.  The  university  crowns  the  great  public 
school  system."  And  so  the  University  of  Idaho  crowns  the 
great  public  school  system  of  our  fair  young  state.  Of  course 
we  have  in  the  United  States  many  universities  that  have  no 
connection  whatever  with  the  state  government  in  which  they 
are  located,  but  such  is  not  the  case  with  the  State  University 
of  Idaho,  as  the  Idaho  University  is  under  the  control  and 
direction  of  the  state.  If  the  income  derived  from  the  invest- 
ment of  the  permanent  school  funds  of  the  state  could  be 
used  for  the  erection  of  buildings,  then,  of  course,  the  sup- 
port and  maintenance  of  such  schools  must  be  provided  for 
by  direct  taxation.  The  Congress  by  its  munificent  gift  of 
lands,  endowed  the  public  schools  of  the  state  with  a  perma- 
nent fund,  the  income  from  which  can  only  be  used  in  the  sup- 
port of  the  schools,  and  not  in  the  erection  and  equipment  of 
school  buildings. 

It  is  shown  by  several  acts  passed  by  the  legislature  of  the 
state  during  the  past  several  years  that  an  effort  has  been 
made  to  appropriate  not  only  the  interest  and  income  of  the 
permanent  school  fund,  but  a  part  of  the  fund  itself,  for  the 
pajmaent  of  bond  issues,  the  proceeds  of  which  bonds  have 
been  used  in  the  erection  and  equipment  of  school  buildings. 

In  addition  to  tue  act  under  consideration,  the  legislature 
at  its  last  session  passed  an  act  entitled  ''An  act  creating  and 
establishing  the  university  fund,  providing  that  moneys  re- 
ceived into  the  state  treasury  from  certain  sources  shall  be 
placed  in  and  constitute  such  fund,  and  appropriating  all  of 
the  moneys  credited  thereto  for  the  support  and  maintenance 
of  the  university."  (Sess.  Laws  1905,  p.  417.)  The  second 
section  of  said  act  is  as  follows :  *  *  That  no  moneys  shall  ever 
be  appropriated  out  of  the  university  fund  for  any  purpose 
other  than  the  support  and  maintainance  of  the  uni- 
versity, nor  shall  any  moneys  properly  belonging  to  the  said 
fund  ever  be  diverted  therefrom  for  any  other  purpose  what- 
soever." It  will  thus  be  seen  that  the  legislature  undertook 
to  appropriate  a  part  of  the  income  from  such  fund  for  the 
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payment  of  the  bonds  under  consideration  and  the  accruing 
interest  thereon,  and  also  by  the  last-mentioned  act  appro- 
priated the  entire  interest  and  income  from  such  fund  for 
the  support  and  maintenance  of  the  university;  and  by  the 
fourth  section  of  said  act  made  such  appropriation  perpet- 
ual. I  only  refer  to  this  matter  to  show  that  the  legislature 
at  its  last  session  undertook  to  appropriate  a  part  of  such 
income  for  the  payment  of  said  bonds  and  interest,  and  also 
appropriated  the  whole  of  such  income  for  the  support  and 
maintenance  of  the  university.  This  probably  was  an  over- 
sight. However,  the  tendency  has  been  to  encroach  upon  the 
public  school  fund  and  divert  it  from  the  purposes  for  which 
it  was  created. 

I  must  therefore  conclude  that  the  legislature  had  no  power 
or  authority  to  appropriate  or  set  apart  for  the  payment  of 
the  interest  or  principal  of  the  bonds  referred  to  any  part 
of  the  proceeds  of  the  permanent  fund  created  by  the  sale 
of  the  whole  or  any  part  of  said  seventy-two  sections  of  land 
or  the  timber  thereon.  That  being  true,  the  act  under  con- 
sideration is  unconstitutional  and  void,  because  it  fails  to 
provide  any  means  for  the  pajmaent  of  the  interest  or  debt 
that  would  be  created  by  the  issuance  of  such  bonds.  The 
demurrer  must  be  sustained  and  the  writ  denied.  No  costs 
are  awarded. 

Stockslager,  C.  J.,  concurs. 

Ailshie,  J.,  concurs  in  the  conclusion  reached. 
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(July  11,  1905.) 

STATE  V.  DOLAN. 
[81   Pac.    640.] 

Ceiminal  Law — The  Sale  of  Fish — Pbivatb  Ponds. 

1.  Under  the  provisions  of  section  3  of  an  act  commonly  known 
as  the  fish  and  game  law  (Sess.  Laws  1905,  p.  258),  a  person  or 
corporation  may  establish  a  private  pond  to  propagate  fish  in 
water  on  premises  of  his  own,  where  food  fishes  do  not  naturally 
abound,  and  may  propagate  and  grow  fish  therein  as  provided  by 
said  section,  and  may  sell  the  same  himself  directly  to  the  con- 
sumer. 
•  2.  Under  the  provisions  of  said  act,  it  is  made  a  misdemeanor 
for  any  person  or  persons  not  the  owner  of  such  pond  to  sell  or 
offer  for  sale  any  fish  protected  by  said  act. 

3.  Under  the  provisions  of  said  act,  it  is  made  a  misdemeanor 
for  any  person  or  persons,  railway,  express  company,  stage  line, 
or  other  common  carrier,  or  any  of  their  agents  or  employees  to 
transport  or  receive,  or  to  have  in  his,  its  or  their  possession  any 
species  of  fish  protected  by  said  act,  for  the  purpose  of  transport- 
ing the  same  or  for  the  purpose  of  offering  or  permitting  the 
same  to  be  offered  for  sale. 

4.  Under  the  stipulated  facts,  the  ponds  from  whence  the  fish 
in  question  were  taken  are  not  private  ponds  within  the  meaning 
of  the  provisions  of  said  section  3. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  CJourt  of  Ada  Counly.  Hon- 
orable Frank  J.  Smith,  Judge. 

Defendant  was  convicted  of  offering  for  sale  or  selling  spe- 
cies of  fish  known  as  trout.    Judgment  affirmed. 

Hawley,  Puckett  &  Hawley,  for  Appellant,  cite  no  author- 
ities. 

J.  J.  Guheen,  Attorney  General,  Edwin  A.  Snow  and  F.  S. 
Wettach,  for  the  State. 

In  StaiB  t\  Farrell,  23  Mo.  App.  176,  it  is  decided  that  "A 
statute  prohibiting  the  killing  or  having  in  possession  of  cer- 
tain game  within  a  given  period  of  time  is  violated  by  hav- 
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ing  such  game  in  possession  within  the  prohibited  period, 
irrespective  of  the  time  and  place  of  their  killing."  To 
the  same  effect  are  State  v.  Judy,  7  Mo.  App.  524;  State  v. 
Randolph,  1  Mo.  App.  17;  State  v.  Randolph,  3  Cent.  L.  J. 
187;  Phelps  v.  Racey,  60  N.  T.  10,  19  Am.  Bep.  140.  The 
question  came  before  the  high  court  of  justice  in  England, 
presided  over  by  Lord  Coleridge,  in  the  case  of  Whitehead 
V.  Smithers,  2  C.  P.  Div.  553,  21  Moak  (Eng.  Hep.),  548. 
It  was  provided  by  section  2  of  an  act  (39  &  40  Vict.,  c.  29) 
that  any  person  who  shall  have  in  his  control  or  possession 
any  wild  fowl  recently  killed,  wounded  or  taken  between  the 
15th  of  February  and  the  10th  of  July  in  any  year  shall,  on 
conviction,  forfeit  and  pay  for  every  such  wild  fowl  so  killed, 
wounded  or  taken  or  so  in  his  possession,  not  exceeding  one 
pK>und,  with  costs  of  conviction.  The  defendant  had  pur- 
chased the  birds,  which  had  been  killed  in  Holland,  and  con- 
signed to  and  received  by  Mr.  Howard,  a  poulterer,  and  it 
was  claimed  for  defendant  that  the  statute  did  not  apply 
to  birds  killed  in  Holland  and  imported  into  the  United  King- 
dom. Lord  Coleridge  said:  ''I  am  of  the  opinion  that  that 
argument  is  not  well  founded.  It  is  said  that  it  would  be  a 
strong  thing  for  the  legislature  of  the  United  Kingdom  to 
interfere  with  the  rights  of  foreigners  to  kill  foreign  birds. 
But  it  may  well  be  that  the  true  and  only  mode  of  protecting 
British  wild  fowl  from  indiscriminate  slaughter,  as  well  as 
protecting  other  British  interests,  is  by  interfering  indirectly 
with  the  proceedings  of  foreign  x>erBons.  The  object  is  to 
prevent  British  wild  fowl  from  being  improperly  killed  and 
sold  under  pretense  of  their  being  imported  from  abroad.'' 
(Magner  v.  People,  97  111.  320;  Estate  v.  Schuman,  36  Or. 
16,  78  Am.  St.  Rep.  754,  58  Pac.  661,  47  L.  R.  A.  153.)  There 
is  no  open  season  reserved,  and  no  saving  clause  under  which 
trout  may  be  sold,  and  the  statute  being  mandatory  in  char- 
acter, and  not  susceptible  of  two  constructions,  but  certain 
and  unambiguous  in  its  terms,  it  applies  with  as  much  force 
to  trout  shipped  into  this  state  and  becoming  a  part  of  its 
general  property  as  to  those  caught  within  its  limits.  {Ex 
Idaho,  Vol.  U— 17 
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parte  Maier,  103  Cal.  476,  42  Am.  St.  Rep.  129,  37  Pac.  402; 
Commonwealth  v.  Savage,  155  Mass.  278,  29  N.  E.  468 ;  Peo- 
ple V.  Haagen,  139  Cal.  115,  72  Pac.  836;  State  v.  Beal,  75 
Me.  289 ;  Commonwealth  v.  Oilbert,  160  Mass.  157,  35  N.  E. 
454,  22  L.  R.  A.  439.) 

SULLIVAN,  J. — The  appellant  was  convicted  of  the  crime 
of  offering  for  sale  and  selling  certain  fish  protected  by  the 
laws  of  the  state  of  Idaho,  to  wit,  trout.  The  trial  before 
the  district  court  was  without  a  jury,  upon  an  agreed  state- 
ment of  facts.  The  defendant  was  found  guilty  and  sentenced 
to  pay  a  fine  of  $10  and  costs.  The  appeal  is  from  the  judg- 
ment. The  general  assignment  of  error  is  that  the  decision 
of  the  court  is  against  the  law  and  contrary  to  the  agreed 
statement  of  facts,  which  constitute  all  of  the  eyidence  in  the 
case.    The  agreed  statement  of  facts  is  as  follows : 

**It  is  hereby  stipulated  and  agreed  by  and  between  coun- 
sel for  the  respective  parties  hereto  that  the  facts  in  this  case, 
and  upon  which  the  judgment  and  decision  of  this  court 
are  desired,  are  as  follows,  to  wit:  That  on  the  fifteenth  day 
of  May,  1905,  at  Boise,  in  the  county  of  Ada,  state  of  Idaho, 
the  defendant,  W.  F.  Dolan,  had  in  his  possession  for  the  pur- 
pose of  selling,  and  did  expose,  offer  and  sell  certain  fish,  to 
wit,  trout.  That  prior  to  said  fifteenth  day  of  May  aforesaid, 
said  trout  were  shipped  by  express  to  this  defendant  at  his 
special  instance  and  request  by  one  Robert  Osbom  of  Fre- 
mont county  Idaho.  That  said  Osbom  is  the  owner  of 
artificial  ponds  or  lakes  on  premises  owned  by  him,  situated 
near  Island  Park,  Fremont  county,  Idaho,  the  same  having 
been  constructed  and  in  use  prior  to  January  1,  1905,  in 
which  he  propagates  and  raises  trout ;  and  said  trout  so  sold 
were  the  original  product  of  the  water  contained  in  said  ponds 
or  lakes,  and  neither  said  fish  nor  the  spawn  were  taken  from 
any  of  the  lakes  or  streams  of  this  state,  but  said  fish  so  ex- 
posed, offered  for  sale  and  sold  by  this  defendant  as  afore- 
said were  each  and  all  of  them  propagated  and  grown  in  said 
private  ponds  or  lakes  of  said  Robert  Osbom.    That  the  map 
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hereto  attached  marked  PlaintiflP's  Exhibit  "A,"  and  made 
a  part  hereof,  is  approximately  correct  as  to  the  location  of 
said  ponds  or  lakes  with  reference  to  certain  natural  streams 
and  rivers.  That  one  of  said  ponds  or  lakes  is  constructed 
upon  a  small  stream  (marked  **1"  and  **2"  on  map),  which 
flows  into  the  north  fork  of  Snake  river,  said  stream  being 
about  eight  (8)  miles  long;  and  said  pond  or  lake  is  con- 
structed about  one  mile  from  the  mouth  of  said  stream  where 
the  same  flows  into  the  north  fork  of  Snake  river.  Circle 
No.  three  (3)  upon  said  map  represents  such  pond  or  lake. 
Line  No.  four  (4)  represents  a  ditch  constructed  by  said 
Osbom  from  said  pond  for  about  one-half  mile  and  which 
changes  the  course  of  waters  of  said  stream  **1"  and  "2" 
and  empties  the  same  into  a  spring  creek  (No.  flve  (5)  on 
map),  said  spring  creek  being  about  forty  (40)  rods  long 
and  emptying  into  said  north  fork  of  Snake  river,  said  spring 
creek  being  fed  by  a  spring  (No.  six  (6)  on  map).  That 
said  spring  creek  does  not  freeze  in  winter;  that  said  Osbom 
has  constructed  t  dam  about  two  hundred  (200)  feet  from 
the  mouth  of  said  spring  creek  and  has  constructed  a  lum- 
ber trap  in  said  creek  (marked  No.  seven  (7)  on  map),  the 
purpose  of  which  is  to  prevent  the  fish  raised  in  said  ponds 
from  getting  into  Snake  river.  That  one  of  said  ponds  or 
lakes  for  raising  and  propagating  fish  is  situated  upon  said 
spring  creek  above  said  dam,  and  is  marked  No.  13  on  map. 
Line  eight  (8)  on  said  map  represents  the  north  fork  of  Snake 
river.  Lines  nine,  ten  and  eleven  (9,  10,  11)  represent  small 
streams  close  by,  emptying  into  said  Snake  river.  That  all 
of  said  small  streams,  including  the  stream  upon  which  said 
Osbom  has  constructed  said  ponds  or  lakes,  are  natural  spawn- 
ing grounds  for  trout  and  other  fish,  and  contain  at  all  times 
trout  and  food  fishes,  as  such  streams  very  seldom  get  roily 
during  the  high  water  and  during  the  spawning  season  of  such 
fish.  That  the  area  of  each  of  the  ponds  or  lakes  so  con- 
structed and  owned  by  said  Osbom  does  not  exceed  five  (5) 
acres." 

Counsel  for  the  appellant  contend  that  the  law  does  not 
prohibit  the  sale  of  trout  which  are  the  original  product  of 
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a  private  pond;  that  under  the  provisions  of  section  3  of 
the  fish  and  game  laws  (Laws  1905,  p.  259),  fish,  the  product 
of  a  private  pond,  are  excepted  from  the  penalties  attached 
to  the  sale  of  fish  protected  by  the  law,  and  for  that  reason 
the  defendant  is  not  guilty.  Section  3  is  as  follows:  **Any 
person,  association  or  corporation  may  establish,  maintain, 
or  own,  a  private  park,  lake  or  stream  for  fish  or  game  or 
both,  on  premises  owned  by  him  or  it  respectively,  and  to 
that  end  may  employ  means  to  preserve  and  propagate  such 
fish  and  game,  and  it  shall  be  a  misdemeanor  to  trespass 
thereon;  provided,  that  no  private  park  shall  be  established 
under  the  provisions  of  this  act  so  as  to  contain  any  lands  or 
water  where  food  fishes  naturally  abound,  and  Ehall  not  be 
construed  so  as  to  permit  any  person  or  persons  to  barter  or 
sell  at  any  time  of  the  year  any  fish  not  the  original  product 
of  the  waters  contained  in  said  pond.  And  it  shall  be  a  mis- 
demeanor to  take  the  fish  or  spawn  from  any  of  the  lakes  or 
streams  of  this  state  and  place  them  in  private  parks  or  ponds 
at  any  time  of  the  year,  and  it  shall  also  be  a  misdemeanor 
for  any  person  or  persons  to  sell  or  offer  for  sale  any  fish 
not  propagated  or  grown  in  a  private  park  or  pond." 

It  is  admitted  by  counsel  for  the  state  that  if  said  section 
contained  the  only  provision  in  the  law  relative  to  the  sale 
of  fish,  there  might  at  least  be  some  ground  for  the  appel- 
lant's contention,  and  also  contend  that  the  law  referred  to 
contains  other  provisions  in  cozmection  with  which  said  sec- 
tion 3  must  be  construed.  Section  4  of  said  act  provides, 
among  other  things^  as  follows:  ''It  shall  be  unlawful  for 
any  person  to  catch  more  than  twenty  pounds  of  trout,  bass, 
catfish,  grayling  or  sunfish,  in  any  one  day,  or  have  in  their 
possession  more  than  thirty  pounds  at  any  time."  And  sec- 
tion 9  of  said  act  provides,  among  other  things,  as  follows: 
"It  shall  be  unlawful  for  any  person  or  persons,  company  or 
corporation,  or  the  agent  or  employee  of  such  company  or  cor- 
poration to  sell,  offer  or  expose  for  sale,  or  have  in  his,  its  or 
their  possession,  for  the  purpose  of  selling  or  offering  for  sale, 
any  species  of  fish  or  birds  protected  by  this  act,  or  any  part 
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of  a  carcass  of  any  of  the  animals  mentioned  in  this  act  at  any 
time  of  the  year.  Any  such  person  or  persons,  company  or 
corporation,  agent  or  employee  having  in  his,  its  or  their  pos- 
session any  of  the  animals  or  fish  herein  mentioned  for  the 
purpose  of  selling  the  same  shall  be  guilty  of  a  misdemeanor." 
And  section  10  is  as  follows:  **It  shall  be  unlawful  for  any 
person  or  persons,  railway,  express  company,  stage  line  or 
other  common  carrier,  or  any  of  their  agents,  or  employees 
to  transport;  or  to  receive  or  to  have  in  his,  its  or  their  pos- 
session any  of  the  game,  animals  or  birds  in  this  act  men- 
tioned, or  any  species  of  fish  protected  by  this  act  for  the 
purpose  of  transporting  the  same  out  of  this  state  or  from 
any  point  in  this  state  to  any  other  point  for  the  purpose  of 
offering  or  permitting  the  same  to  be  offered  for  sale:  pro- 
vided, that  nothing  in  this  act  shall  be  construed  to  prevent 
shipping  or  transporting  mounted  heads  or  stuffed  birds  or 
animals  to  any  point  within  the  state  when  such  birds  or  ani- 
mals were  not  taken  or  killed  in  violation  with  the  provisions 
of  this  act." 

The  evident  object  and  purpose  of  the  said  law  was  to  protect 
certain  species  of  fish  therein  named,  and  it  is  apparent  from 
the  following  provisions  of  said  section  3  (to  wit,  "and  shall 
not  be  construed  so  as  to  permit  any  person  or  persons  to 
barter  or  sell  at  any  time  of  the  year  any  fish  not  the  original 
product  of  the  waters  contained  in  said  pond"),  that  the 
owner  of  such  a  private  pond  as  therein  specified  and  such 
fish  raised  as  therein  specified,  that  the  owner  thereof  might 
sell  sfuch  fish,  but  under  the  other  provisions  of  said  act  quoted, 
no  person  not  owning,  such  private  pond  could  legally  bar- 
ter or  sell  at  any  time  any  of  such  fish,  nor  could  any  person 
or  persons,  company  or  corporation,  or  the  agent  or  employee 
of  such  company  or  corporation,  lawfully  sell,  offer  or  ex- 
pose for  sale,  or  have  in  his,  its  or  their  possession  for  the 
purpose  of  selling  or  offering  for  sale  any  of  the  species  of 
fish  protected  by  said  act.  That  construction  goes  to  the  very 
limit,  and  those  provisions  construed  with  other  provisions 
of  said  act  coidd  reasonably  be  construed  to  prohibit  the  sale 
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of  fish  raised  in  private  poDds.  But  under  the  first  construc- 
tion the  owner  only  of  such  private  pond  can  lawfully  sell 
the  fish  raised  in  his  private  pond  as  prescribed  in  the  pro- 
visions of  said  section.  The  private  pond  referred  to  in  said 
section  3  must  be  on  premises  owned  by  such  person  or  cor- 
poration respectively,  and  such  private  pond  must  not  be 
established  so  as  to  contain  any  water  where  food  fishes  nat- 
urally abound.  That  being  true,  private  ponds  can  only  be 
established  in  waters  where  such  food  fishes  do  not  naturally 
abound. 

A  map  or  plat  is  attached  to  the  stipulated  facts  and  marked 
exhibit  **A"  and  made  a  part  thereof,  and  it  is  agreed  that 
said  plat  is  approximately  correct  as  to  the  location  of  the 
ponds  or  lakes  from  whence  the  fish  in  question  «^ere  taken, 
with  reference  to  certain  natural  streams  and  river.  After 
describing  particularly  said  ponds  and  streams,  it  is  stipulated 
as  follows:  ''That  all  of  said  small  streams,  including  the 
stream  upon  which  Osbom  has  constructed  said  ponds  or 
lakes,  are  natural  spawning  ground  for  trout  and  other  fishes, 
and  contain  at  all  times  trout  and  food  fishes,  as  such  streams 
very  seldom  get  roily  during  the  high  water  and  during  the 
spawning  season  of  such  fish." 

That  stipulation  shows  clearly  that  the  pretended  private 
pond  or  ponds  from  which  the  fish  in  question  were  taken 
does  not  come  within  the  meaning  of  the  term  private  pond, 
as  used  in  said  section  3.  In  that  section  one  is  prohibited 
from  establishing  a  private  pond  on  water  where  food  fishes 
naturally  abound.  Under  said  stipulations,  it  is  agreed  that 
the  ponds  from  whence  said  fish  were  taken  are  natural  spawn- 
ing grounds  for  trout  and  other  food  fishes.  So  under  the  law 
said  pretended  private  ponds  are  not  private  ponds  within 
the  provisions  of  said  section. 
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Such  pretended  private  ponds  are  only  devices  for  the  Cfva- 
sion  of  the  said  law,  and  are  not  private  ponds  within  the 
meaning  of  the  provisions  of  said  section. 

The  judgment  of  the  court  below  must  be  aflSrmed. 

Ailshie,  J.,  concurs. 

Stojekslager,  C.  J.,  concurs  in  the  conclusion  reached* 
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'    (July  13,  1905.) 

WEBER  V.  DELLA  MOUNTAIN  AHNING  COMPANY. 
[81  Pa45.  931.] 

iNJUNcnoN  Pendente   Lite — Cobpobation  Restrained  rom  Selumg 
Stock  on  i^ssESSMENT. 

1.  Complaint  and  counter-affidavit  examined  and  held  that  they 
constitute  a  sufficient  showing  to  warrant  the  trial  judge  in  exercis- 
ing his  discretion  in  favor  of  the  granting  a  temporary  injunction 
pending  a  determination  of  the  case  on  its  merits. 

2.  Where  the  proposed  action  of  a  corporation  to  sell  the  stock 
of  an  insane  stockholder  for  the  payment  of  an  assessment  is 
founded  upon  and  instigated  by  the  wrongful  acts  and  conduct 
of  a  person  who  controls  a  majority  of  the  capital  stock,  and  a 
part  of  the  stock  going  to  make  up  such  majority  was  procured 
by  such  person  from  the  insane  stockholder,  and  a  cause  of  ac- 
tion for  fraud  and  wrongful  conduct  is  charged  against  the  peraon 
so  controlling  a  majority  of  the  stock,  a  temporary  restraining 
order  against  the  corporation  making  such  sale  is  incidental  to 
the  main  action  and  is  a  proper  relief  to  be  granted  in  the  sound 
discretion  of  the  court  until  the  case  can  be  heard  on  its  merits. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Blaine  County. 
Honorable  Lyttleton  Price,  Judge. 

On  return  of  a  rule  to  show  cause,  the  district  judge  granted 
an  injunction  pendente  lite.  From  the  order  so  made  the  de- 
fendants appeal.    Affirmed. 

Sullivan  &  Sullivan,  for  Appellants. 

Where  ''an  assignment  of  the  capital  stock  of  a  corpora- 
tion has  been  made  by  a  board  of  directors  de  jure,  and  there 
is  no  question  as  to  any  irregularity  in  the  levy,  or  any  want 
of  authority  on  the  part  of  the  lawful  board  to  make  it,  the 
assessment  will  be  held  valid,  and  an  injunction  to  restrain 
its  collection  denied."  {Chandler  v.  Sheep  Rock  Min.  dk  Mill 
Co,,  15  Utah,  434,  49  Pac.  535.)  ''Stockholders  owning  a  ma* 
jority  of  the  stock  have  a  right  to  combine  and  secure  the 
election  of  the  board  of  directors."  (2  Cook  on  Stock  and 
Stockholders  and  Corporation  Law,  3d  ed.,  sec.  622;  Have- 
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meyer  v.  Havemeyer,  86  N.  Y.   618 ;    Faulds  v.   Yates,  57 
111.  416, 11  Am.  Rep.  24.)    "An  oflScer  de  facto  is  one  who  has 
the  reputation  of  being  the  officer  he  assumes  to  be,  and  yet  is 
not  a  good  oflScer  in  point  of  law."     (2  Cook  on  Stock  and 
Stockholders  and  Corporation  Law,  3d  ed.,  sec.  713,  notes.) 
To  be  an  officer  de  facto  one  must  be  in  actual  possession  of  the 
officer  under  claim  and  color  of  an  election  or  appointment, 
and  in  the  exercise  of  its  functions  and  discharge  of  its  duties. 
(3  Clark  &  Marshall  on  Private  Corporations,  sec.  662.)    Offi- 
cers de  facto  holding  under  color  of  an  election,  having  charge 
of  the  affairs  of  a  company,  are  capable  of  finding  it  in  all 
matters  legitimately  devolving  upon  directors  of  the  company. 
(Mahoney  Min.  Co.  v.  Anglo-California  Bank,  104  TJ.  S.  192, 
26  L.  ed.  707;  Hussey  v.  Smith,  99  U.  S.  20,  25  L.  ed.  314; 
Clark  &  Marshall  on  Private  Corporations,  sec.  662,  and  au- 
thorities cited  in  note;  8  Am.  &  Eng.  Ency.  of  Law,  778.) 
Where  the  board  of  directors  of  a  corporation  have  been  nom- 
inally elected,  organized  as  a  board  of  directors,  and  acted  as 
such,  their  acts  as  de  facto  officers  in  levying  an  assessment  up- 
on the  subscribed  capital  stock  are  valid.    {San  Joaquin  L.  & 
W.  Co.  V.  Beecher,  101  Cal.  70,  33  Pac.  349;  Covington  Coal 
Creek  cfe  /.  P.  R.  Co.  v.  Moore,  3  Ind.  510;  JeffersonviUe  Assn. 
V.  Fisher,  7  Ind.  699;  Johnson  v.  CrawfordsvUle  etc.  R.  R. 
Co.,  11  Ind.  280;  Steinmetz  v.  Versailles  <fe  0.  Turnpike  Co., 
57  Ind.  457 ;  Aiherton  v.  Sugar  Creek  &  P.  Turnpike  Co.,  67 
Ind.  334;  Newcastle  etc.  Turnpike  Co.  v.  Bell,  8  Blackf.  584; 
Barrett  v.  Lake  View  Land  Co.,  122  Cal.  129,  54  Pac.  594; 
Satterlee  v.  San  Francisco,  23  Cal.  315 ;  Central  Trust  Co.  v. 
Wabash  etc.  R.  Co.,  23  Fed.  858;  Hughes  v.  Parker,  20  N. 
H.  58.)     In  an  action  by  a  stockholder  of  a  corporation  to 
enjoin  its  consolidation  with  another  corporation,  the  question 
whether  its  directors  are  bona  fide  owners  of  the  stock  stand- 
ing in  their  names,  and  therefore  authorized  tj  be  directors 
cannot  be  tried.     {Langan  v.  Francklyn,  29  Abb.  N.  C.  102, 
20  N.  Y.  Supp.  404;  Raymond  v.  Spring  Orove  etc.  R.  R. 
Co.,  21  Week.  Law  Bull.  103 ;  Rice  v.  Rock  Island  etc.  R.  R. 
Co.,  21  111.  93;  Ohio  etc.  R.  R.  Co.  v.  McPherson,  35  Mo.  13, 
86  Am.  Dec.  128.)     A  court  of  equity  will  not  interfere  by 
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injunction  in  matters  relating  merely  to  the  internal  govern- 
ment of  a  corporation  so  as  to  restrain  directors  de  facto 
from  acting  as  such,  on  the  sole  ground  of  the  alleged  inva- 
lidity of  their  titles  to  their  offices.  (1  Beach  on  Private 
Corporations,  319,  320;  Nozley  v,  Alston,  1  Phil.  790.)  The 
complaint  alleges  that  the  contract  between  Watt  and  Rock- 
well was  entered  into  November  9,  1903,  and  further  alleges 
that  a  guardian  was  appointed  of  Watt's  person  and  estate 
on  February  13,  1904.  This  action  was  not  brought  un- 
til December  27,  1904,  and  meanwhile  the  guardian  of  his 
person  and  estate  and  the  plaintiff.  Watt's  guardian  ad  liteniy 
in  this  suit,  were  both  cognizant  of  the  fact  that  the  board 
of  directors  of  the  Della  Mountain  Mining  Company  were 
operating  and  managing  said  company.  They  were  unaware 
of  many  of  their  acts  and  even  paid  the  first  assessment, 
though  under  protest,  but  then  we  contend  that  they  allowed 
the  directors  to  exercise  their  duties  for  ten  months,  without 
bringing  a  proper  action  to  remedy  any  injury  being  done 
to  the  Watt  interest,  and  are  thereby  estopped  from  so  doing. 
{Macon  etc.  By,  Co,  v,  Vason  et  ah,  57  Ga.  314;  Raht  v. 
Sevier  M,  &  M,  Co.,  18  Utah,  290,  54  Pac.  889 ;  2  Pomeroy 's 
Equity  Jurisprudence,  sec.  965;  Twin-Lick  OH  Co,  v.  Mar- 
bury,  91  U.  S.  587,  23  L.  ed.  329;  Clay  Co.  v.  Harvey,  9 
Utah,  497,  35  Pac.  510;  Hay  ward  v.  National  Bank,  96  U. 
S.  611,  24  L.  ed.  855;  Johnston  v.  Standard  Min.  Co.,  148  U. 
S.  360,  13  Sup.  Ct.  Rep.  585,  37  L.  ed.  480;  Easterly  v.  Bar- 
ber,  65  N.  T.  252.)  If  the  plaintiff  seeks  to  show  mismanage- 
ment on  the  part  of  Rockwell,  as  manager  of  the  corporation, 
we  cannot  conceive  how  he  can  seek  to  stop  an  assessment 
regularly  and  legally  levied  by  the  board  of  directors  of  the 
company  to  pay  a  debt  which  they  thought  just.  Plaintif*^ 
might  have  an  action  against  Rockwell,  manager,  to  account 
for  any  breach  of  trust,  but  the  jurisdiction  for  that  pur- 
pose would  be  over  him  personally  and  not  over  the  corpora- 
tion. {Neall  V.  Hill,  16  Cal.  150,  76  Am.  Dec.  508.)  It 
would  not  be  fair  to  declare  that  all  acts  of  the  board  of  di- 
rectors were  void,  because  the  by-laws  provide  who  may  vote, 
and  if  the  stock  appeared  on  the  books  of  the  company  as 
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belonging  to  Rockwell,  and  he  was  allowed  to  vote  it  with- 
out any  objection,  then  it  would  not  be  right  for  the  party 
who  sold  the  stock  to  him  to  come  in  with  some  secret  reason 
why  the  original  sale  between  himself  and  Rockwell  was  void, 
and  thus  defeat  all  the  acts  of  the  board  of  directors.  The 
transfer  became  at  least  prima  facie  evidence  of  who  are 
stockholders  and  entitled  to  vote.  In  some  states  by  statute 
they  are  conclusive  evidence.  (Clark  &  Marshall  on  Private 
Corporations,  1991-1993;  Smiih  v.  Ferries  &  C.  H.  By.  Co. 
(Cal.),  51  Pac.  710.) 

N.  M.  Ruick  and  McFadden  &  Broadhead,  for  Respondents. 

According  to  the  allegations  of  the  complaint,  at  the  time 
the  transfer  of  stock  took  place,  November  9,  1903,  Watt  was 
insane — "incapable  of  taking  care  of  himself  and  mentally 
incompetent  to  manage  his  property  or  of  knowing  or  realiz- 
ing the  consequences  of  his  acts  or  of  acting  intelligently  in 
relation  to  his  business  affairs  or  estate.'*  This  allegation  is 
nowhere  denied.  It  follows,  therefore,  that  such  sale  or  trans- 
fer was  void.  (Cook  on  Stock  and  Stockholders,  sec.  320.) 
And  the  purchaser  acquired  no  title  whatever.  *  (Cook  on 
Stock  and  Stockholders,  sec.  427.)  Upon  the  hearing  coun- 
sel for  defendants  challenged  the  proposition  that  the  con- 
tract of  a  lunatic  is  void.  We  maintain,  however,  that  per- 
sons of  unsound  mind  are  incapable  of  making  contracts. 
(Idaho  Civ.  Code,  sees.  2735,  1987;  Cal.  Civ.  Code,  sees.  33, 
1550.)  A  sale  of  personal  property  executed  by  an  insane 
person  is  void,  even  as  to  an  innocent  purchaser.  {Harris 
V.  Harris,  64  Cal.  108,  28  Pac.  63.)  The  facts  set  forth  in 
the  affidavit  of  Rockwell  constitute  the  transaction  one  of 
agency  and  all  authorities  agree  that  the  power  of  attorney 
of  a  lunatic  is  void.  (Dexter  v.  Hall,  15  Wall.  9,  28  L.  ed. 
73.)  A  corporation  is  bound  absolutely  to  know  of  the  lun- 
acy of  a  transferrer  (of  stock),  even  though  it  allows  a  regis- 
try of  his  ordinary  signature  and  transfer.  The  granting 
r  refusing  to  grant  an  interlocutory  injunction  rests  in  the 
sound  discretion  of  the  court.  "The  granting,  refusing  or 
continuing  an  interlocutory  injunction  rests  in  the  sound 
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judicial  discretion  of  the  inferior  court,  and  the  appellate 
court  will  only  correct  an  abuse  of  such  discretion/'  (Hi^h 
on  Injunction,  sec.  1696;  Spelling  on  Injunction,  sees.  1031- 
1148 ;  Heinze  v.  Boston  etc.  M.  Co.,  30  Mont.  484,  77  Pac.  421 ; 
Parrott  etc.  Co.  v.  Heinze,  24  Mont.  485,  87  Am.  St.  Rep. 
386,  64  Pac.  326,  and  cases  cited,  53  L.  R.  A.  491.) 

AILSHIE,  J. — This  is  an  appeal  from  an  order  granting 
an  injunction  pendente  lite.  The  contention  made  is  that 
the  complaint  does  not  state  facts  sufficient  to  warrant  the 
issuance  of  an  injunction  pending  the  final  determination  of 
the  case.  The  only  papers  before  the  court  at  the  time  he 
passed  upon  the  application  were  the  complaint,  demurrer 
to  the  complaint  and  the  affidavit  of  the  defendant  Rock- 
well. Since  the  sufficiency  or  insufficiency  of  the  showing 
made  is  with  reference  to  the  insanity  of  plaintiff's  ward, 
and  a  certain  transaction  which  appears  to  have  taken  place 
between  the  ward  and  the  defendant  Rockwell,  on  or  about 
the  month  of  November,  1903,  it  will  be  necessary  to  a  com- 
plete understanding  of  the  case  that  we  quote  at  some  length 
from  the  pleadings  and  affidavit.  The  plaintiff  alleges  the 
insanity  of  his  ward,  W.  H.  Watt,  and  the  appointment  of 
a  guardian  of  his  person  and  estate,  and  also  the-  appoint- 
ment of  the  plaintiff  Weber  as  guardian  ad  litem.  He  then 
alleges  that  the  Della  Mountain  Mining  Company  id  a  cor- 
poration organized  and  existing  under  the  laws  of  this  state 
with  a  capital  stock  of  one  hundred  thousand  shares,  and 
that  on  or  about  the  ninth  day  of  November,  1903,  Watt  was 
the  owner  of  fifty-eight  thousand  nine  hundred  and  ninety 
shares  of  the  capital  stock  of  this  corporation,  and  on  that 
date  Watt  entered  into  an  agreement  with  the  defendant 
Rockwell  whereby  he  agreed  to  sell  his  entire  holdings  in 
the  corporation  for  the  sum  of  $54,000,  $9,000  of  which  was 
paid  in  cash,  and  that  the  balance  was  to  be  paid  in  install- 
ments of  $9,000  each  every  succeeding  six  months  thereafter, 
and  that  upon  the  payment  of  the  first  $9,000  Watt  delivered 
to  Rockwell  ten  thousand  shares  of  the  capital  stock  of  the 
Della  Mountain  Mining  Company.     It  is  further  alleged  that 
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after  making  the  first  payment  and  securing  the  first  ten 
thousand  shares  of  stock  that  Rockwell  failed,  neglected  and 
refused  to  make  the  further  payments  as  provided  for  in  the 
contract.  Paragraphs  6,  7,  10  and  11  of  the  complaint  are 
as  follows: 

"6.  Plaintiff  further  alleges  that  on  the  date  on  which 
said  contract  and  agreement  was  executed,  to  wit,  on  or  about 
the  ninth  day  of  November,  1903;  the  said  Watt  was  incapa- 
ble of  taking  care  of  himself  and  mentally  incompetent  to 
manage  his  property,  or  of  knowing  or  realizing  the  conse- 
quence of  his  acts  or  of  acting  intelligently  in  relation  to  his 
business  affairs  or  estate,  and  never  thereafter  ratified,  con- 
firmed or  in  any  manner  approved  the  same. 

**7.  That  subsequent  to  the  date  of  said  agreement  and 
after  said  Rockwell  had  acquired  the  said  ten  thousand 
(10,000)  shares  of  stock  thereunder,  he,  the  said  Rockwell, 
combined  his  holdings  of  stock  with  those  of  sundry  other 
stockholders  in  said  mining  company,  particularly  with  the 
shares  of  stock  held  and  owned  by  one  Thomas  Brennan,  on 
which  he  had  secured  an  option  and  authority  to  vote  the 
same,  and  the  stock  of  one  Samuel  Allen,  thereby  securing 
the  control  or  ownership  of  a  majority  of  the  shares  of  stock 
in  said  Delia  Mountain  Mining  CJompany  and  the  control  of 
the  operations  and  management  of  said  company." 

"10.  That  after  said  defendant  Rockwell  secured  control 
of  said  mines  and  the  operation  thereof,  as  and  in  the  man- 
ner hereinbefore  stated,  he  secured  himself  to  be  appointed 
manager  of  said  mines  at  a  salary  of  two  hundred  and  fifty 
($250)  dollars  per  month,  to  be  paid  by  said  Della  Mountain 
Mining  Company,  and  procured  one  F.  B.  Cross,  an  em- 
ployee of  said  Rockwell,  to  be  employed  as  superintendent 
at  a  salary  of  one  hundred  and  fifty  ($150)  dollars  per  month, 
to  be  paid  by  said  company,  and  otherwise  to  largely  in- 
crease and  multiply  the  cost  and  exi>ensei  of  operating  said 
mine,  while  at  the  same  time  not  taking,  or  endeavoring  to 
take,  sufficient  ore  from  the  said  mines  to  meet  the  cost  of 
operating  the  same  and  to  pay  the  increased  salaries  and  ex- 
penses made  necessary  by  the  employment  aforesaid  and  the 


Digitized  by 


Google 


270  Weber  v.  Della  Mountain  Min.  Co.     [11  Idaho, 

Opinion  of  the  Court — ^Ailshie,  J. 

increased  expenditures  of  operation  under  the  management 
of  said  Eockwell  whereby  a  debt  was  created,  which  indebted- 
ness was  sought  to  be  met  by  leyying  of  assessments  upon 
the  capital  stock  of  said  Della  Mountain  Mining  Company  as 
hereinafter  stated. 

**11.  That  heretofore,  to  wit,  on  or  about  the day  of 

June,  1904,  the  said  defendant  Eockwell,  being  in  control  of 
said  Della  Mountain  Mining  Company  and  of  a  majority  of 
the  stock  therein  and  of  the  operation  of  the  mines  of  said 
company  hereinbefore  referred  to,  caused  the  board  of  di- 
rectors of  said  company  to  levy  an  assessment  upon  said  cap- 
ital stock;  the  share  or  portion  payable  out  of  the  estate  of 
Watt,  said  incompetent  person,  amounting  to  four  thousand 
nine  hundred  dollars  and  upward,  which  assessment  was  paid 
out  of  said  estate  under  protest,  and  again  on  or  about  the 
fifth  day  of  November,  1904,  procured  another  assessment  to 
be  levied  upon  the  capital  stock  of  said  company  of  ten  cents 
a  share,  which  assessment  amounted  to  four  thousand  nine 
hundred  dollars  and  upward  upon  the  stock  in  said  company 
belonging  to  the  estate  of  said  Watt,  which  last-named  assess- 
ment has  not  yet  been  paid,  and  the  said  Della  Mountain 
Mining  Company  and  the  officers  thereof,  instigated  thereto 
by  said  defendant  Rockwell,  threatened  to  sell  four  thousand 
nine  hundred  fourteen  (4,914)  shares  of  the  capital  stock  of 
said  mining  company  belonging  to  the  estate  of  said  Watt, 
to  pay  the  said  last-mentioned  assessment,  and  unless  re- 
strained by  an  order  of  this  court,  will  sell  the  same,  or  so 
much  thereof  as  may  be  necessary  to  produce  the  sum  of  four 
thousand  nine  hundred  fourteen  dollars  ($4,914),  at  public 
auction  at  the  office  of  said  company,  with  Rockwell  &  Com- 
pany, bankers,  Hailey,  Idaho,  on  the  twenty-eighth  day  of 
December,  1904,  at  2  o'clock  in  the  afternoon." 

The  only  counter-showing  made  by  the  defendants  consists 
of  the  affidavit  of  Rockwell,  which  is  as  follows : 

*'Ervin  E.  Rockwell,  being  first  duly  sworn,  deposes  and 
says;  That  he  is  one  of  the  defendants  in  the  above-entitled 
action;  that  during  the  months  of  June,  July  and  August, 
1903,  he  negotiated  with  said  W.  H.  Watt  for  the  sale  of  all 
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said  Watt's  interest  in  the  Delia  Mountain  Mining  Com- 
pany, and  subsequently  thereto,  to  wit,  on  the  eighteenth  day 
of  September,  1903,  the  said  Watt  entered  into  an  agreement 
with  this  affiant',  whereby  said  Watt  agreed  to  sell  this  affi- 
ant sixty  thousand  shares  of  stock  in  the  said  Della  Mountain 
Mining  Company,  which  said  stock  was  deposited  in  escrow 
in  the  Watt  Banking  Company,  Limited,  of  Hailey,  Idaho,' 
with  instructions  to  deliver  the  same  to  said  Rockwell,  or 
his  assigns,  upon  his  or  their  depositing  in  said  bank  the  sum 
of  $9,000  on  or  before  November  11,  1903,  and  upon  his 
executing  and  depositing  in  said  bank  his  five  promissory 
notes  in  favor  of  said  Watt  for  $9,000  each,  payable  each 
succeeding  six  months  thereafter;  that  it  was  understood  by 
and  between  said  Watt  and  this  affiant  that  this  affiant  was 
to  try  to  sell  said  stock  to  parties  in  the  east,  and  was  to  re- 
ceive a  commission  of  ten  per  cent  on  all  stock  sold;  that 
this  affiant,  in  the  month  of  June,  1903,  following  conversa- 
tions which  he  had  with  said  Watt  for  the  sale  of  said  Watt's 
interest  in  the  Delia  Mountain  Mining  Company,  went  so  far 
as  to  have  the  mines  belonging  to  said  company  examined  by 
one  John  F.  Boyle,  a  mining  expert,  on  behalf  of  prospec- 
tive purchasers;  that  thereafter,  to  wit,  on  or  about  the  fifth 
day  of  November,  1903,  said  Watt,  Vivian  F.  Watt,  his  wife, 
now  guardian,  Peter  Weber,  guardian  ad  litem  in  the  above- 
entitled  suit,  and  their  attorneys,  McFadden  &  Brodhead, 
requested  him  to  change  the  escrow  holder  from  said  bank 
to  one  George  A.  McLeod,  and  to  secure  the  payment  of  said 
five  promissory  notes  by  depositing  with  said  McLeod  the 
certificates  of  stock  representing  said  stock,  all  of  which  this 
affiant  agreed  to  and  did  do,  and  the  escrow  agreement  men- 
tioned in  paragraph  5  of  plaintiff's  complaint  is  the  one 
made  according  to  the  change  requested  as  aforesaid;  that 
pursuant  to  said  understanding  this  affiant  had  with  said 
Watt  as  aforesaid,  he  sold,  prior  to  said  fifth  day  of  Novem- 
ber, 1903,  the  ten  thousand  shares  of  stock,  which  were  to  be 
delivered  upon  the  first  payment  of  $9,000  as  aforesaid,  to 
one  W.  C.  Thome,  and  on  said  fifth  day  of  November,  1903, 
said  Thome  paid  to  said  McLeod  the  $9,000  due  on  or  be- 
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fore  November  11,  1903,  and  the  said  Watt,  his  said  wife, 
said  Weber,  and  their  said  attorneys,  then  and  there  accepted 
and  received  from  said  McLeod  the  said  $9,000,  and  said 
Thome  then  and  there  became  the  owner  of  said  ten  thou- 
sand shares  of  stock,  and  the  same  were  transferred  from 
said  Watt  to  said  Thome,  as  shown  by  the  books  of  said  com- 
'pany,  all  of  which  said  Watt,  his  said  wife,  said  Weber,  and 
their  said  attorneys  well  knew. 

''That  this  afSant,  at  the  commencement  of  this  action, 
was  and  now  is  the  owner  and  holder  of  five  thousand  two 
hundred  and  eighty  shares  of  stock  in  said  company,  and  it 
is  impossible  to  state  or  ascertain  what  portion  of  said  five 
thousand  two  hundred  and  eighty  shares  was  included  in 
said  ten  thousand  shares  of  stock;  that  never,  at  any  time, 
did  the  holdings  of  this  afiSant,  together  with  the  holdings  of 
Thomas  Brennan  and  Samuel  Allen,  in  said  company,  amount 
to  a  majority  of  the  capital  stock  of  said  company. 

''That  this  affiant  is  not  insolvent,  &nd  has  other  interests 
and  property  in  this  county  and  state,  and  is  able  to  respond 
in  damages." 

After  the  hearing  of  this  matter,  the  district  judge  filed  a 
written  opinion  setting  forth  his  views  of  the  case  and  his  rea- 
sons for  granting  the  injunction,  and  from  that  opinion  it 
appears  that  the  court  was  more  largely  influenced  by  the 
nature  and  character  of  the  affidavit  filed  by  Bockwell  than 
by  the  allegations  of  the  complaint.  After  discussing  at  some 
length  the  question  as  to  whether  or  not  under  the  author- 
ities in  this  country  the  deed  of  a  lunatic  or  insane  person 
is  absolutely  void  or  voidable  only,  he  concludes  that  it  is 
unnecessary  to  pass  upon  that  phase  of  the  case  on  the  ap- 
plication before  him,  and  thereupon  proceeds  to  what  he  con- 
siders the  vital  and  decisive  question  in  the  ease,  and  upon 
that  X)oint  we  quote  from  his  opinion  as  follows: 

"But  the  defendant  Bockwell  files  an  affidavit  in  which  he 
avers  that  he  purchased  none  of  the  stock  from  Watt.  That 
he  commenced  negotiating  for  all  of  Watt's  stock  in  the  cor- 
poration— amounting  to  about  sixty  thousand  shares — ^in 
June,  1903,  and  continued  the  negotiations  until  September 
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of  that  year,  when  the  negotiation  was  concluded  by  Wattes 
placing  all  his  shares  in  the  lands  of  an  agent  to  be  delivered 
to  Rockwell,  or  assigns,  upon  the  making  of  a  payment  of 
$9,000  in  cash  on  or  before  November  11th  of  that  year,  and 
the  execution  and  delivery  to  Watt's  agent  of  RockweU's 
five  promissory  notes  of  $9,000  each,  payable  to  Watt  each 
succeeding  six  months  thereafter.  The  aflSdavit  proceeds: 
*That  it  was  understood  by  and  between  said  Watt  and  this 
affiant  that  this  affiant  was  to  try  to  sell  stock  to  parties  in 
the  east,  and  was  to  receive  a  commission  of  ten  per  cent  on 
all  stock  sold.' 

**In  confirmation  of  this,  the  affidavit  states  further  that 
*  following  conversation  which  he  had  with  said  Watt,  .... 
affiant  went  so  far  as  to  have  the  mines  belonging  to  said 
company  examined  by  ....  a  mining  expert  on  behalf  of 
prospective  purchasers.'  The  affiant  proceeds:  'That  there- 
after, to  wit,  on  or  about  the  fifth  day  of  November,  1903 
[The  date  of  the  transaction  being  stated  in  the  complaint 
on  the  9th  of  November],  said  Watt  [and  others  appearing 
to  be  acting  in  his  interest]  requested  him  [fiffiant]  to  change 
the  escrow  holder  ....  to  one  George  A.  McLeod,  and  to 
secure  the  payment  of  the  said  five  notes  by  depositing  the 
stock  of  said  McLeod,  all  of  which  affiant  agreed  to  do  and 
did  do,  and  the  escrow  agreement  mentioned  in  paragraph 
5  of  the  complaint  is  the  one  made  according  to  the  change 
requested  as  aforesaid;  that  pursuant  to  said  understand- 
ing this  affiant  had  with  said  Watt  as  aforesaid  he  sold,  prior 
to  the  said  fifth  day  of  November,  1904,  the  ten  thousand 
shares  of  stock  which  were  to  be  delivered  upon  the  first  pay- 
ment of  $9,000,  as  aforesaid,  to  one  W.  C.  Thome,  and  on  the 
said  fifth  day  of  November,  1903,  said  Thome  paid  to  said 
McLeod  the  $9,000  due  on  or  before  November  11,  1903,  and 
said  Watt  (and  the  others  mentioned)  then  and  there  ac- 
cepted and  received  from  said  McLeod  the  said  $9,000,  and 
said  Thome  then  and  there  became  the  owner  of  said  ten 
thousand  shares,  etc'  " 

The  affidavit  states  fi>rther  that  Rockwell  was  at  the  com- 
mencement of  this  suit,  and  is  now,  the  owner  of  five  thou- 
Idaho,  Vol.  11—18 
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sand  two  hundred  and  eighty  shares  of  the  stock,  and  that  | 

it  is  impossible  to  state  or  ascertain  what  portion  of  said  five 
thousand  two  hundred  and  eighty  shares  was  included  in  the 
ten  thousand  shares  sold  to  Thome;  that  never  at  any  time 
did  the  holdings  of  afiSant,  together  with  the  holdings  of 
Brennan  and  Allen,  amount  to  a  majority  of  the  capital  stock 
of  the  corporation. 

**The  matter  set  up  affirmatively  in  this  affidavit  is  new,  and 
it  must  be  considered  as  of  the  same  effect  upon  the  con- 
tention here  as  if  affirmatively  alleged  in  an  answer. 

"The  meaning  of  it  is  that  the  transaction  as  originally  con- 
ceived and  finally  put  into  formal  agreement  was  not  a  sale 
of  the  shares  from  Watt  to  Rockwell  at  all;  taking  the  affi- 
davit as  true,  it  was  an  employment  of  Rockwell  by  Watt  as 
his  factor  to  sell  the  stock  on  commission.  It  would  appear 
that  notwithstanding  the  giving  of  the  promissory  notes, 
which  would,  on  the  face  of  the  transaction,  show  it  to  be 
an  absolute  sale,  the  seller  taking  $9,000  in  cash  and  $45,000 
ir  notes  in  payment  for  the  stock — the  placing  of  the  notes 
and  the  stock  in  the  hands  of  a  middleman  whom  they  called 
the  *  escrow'  was  merely  for  convenience  of  the  factor  in 
getting  possession  of  the  stock  for  delivery  to  his  buyer  when 
he  should  find  him,  and  making  a  fixed  and  specific  place 
where  payments  would  be  made  and  delivery  could  be  had. 
Just  what  was  to  be  done  with  the  five  promissory  notes  in 
case  of  default  in  payment  does  not  appear,  nor  does  it  ap- 
pear why  they  were  executed  and  put  up  with  the  stock  at 
all  (it  not  being  an  out-and-out  sale  to  Rockwell),  unless 
some  further  convenience  not  disclosed  at  the  hearing.  It 
must  be  presumed,  of  course,  that  if  the  stock  was  not  taken 
up  within  the  stipulated  periods,  the  notes,  representing  no 
value  or  consideration,  would  probably  be  returned  to  the 
maker.    At  all  events  they  would  not  be  enforceable. 

"It  appears  then  that  Watt  made  no  sale,  but  created,  or 
attempted  to  create,  two  agencies:  one  in  Rockwell  to  sell 
stock  for  him,  under  which  he  acted  and  sold  the  shares  in 
controversy  to  Thorne;  and  another  in  McLeod,  who  acted 
and  accepted  payment  from   and  delivered  the  shares   to 
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Thome,  Thome  is  not  a  party  to  this  action.  It  does  not 
appear  how  much  of  this  block  of  stock  is  still  in  his  hands ; 
but  it  is  to  be  inferred  from  the  affidavit  that  some  part  of 
it  is  included  in  :he  five  thousand  two  hundred  and  eighty 
shares  now  held  by  Rockwell,  though  the  affidavit  discloses 
that  it  cannot  be  ascertained  how  much  is  included,  and  it 
states  no  fact  as  to  how  it  was  acquired  by  Rockwell  from 
which  the  court  could  ascertain  it. 

"This  record  discloses  that  the  number  of  shares  of  the  cor- 
poration is  a  hundred  thousand,  and  that  Watt  owned  fifty- 
eight  thousand  nine  hundred  and  ninety.  This  would  leave 
but  forty-one  thousand  outstanding  against  him.  The  only 
thing  presented  in  the  record  tending  to  contravene  the  allega- 
tion that  Rockwell  used  the  ten  thousand  shares  to  unite  or 
combine  with  the  other  stockholders,  and  thus  secured  the 
control  of  the  corporation,  is  the  statement  in  the  affidavit 
that  he  owns  only  five  thousand  two  hundred  and  eighty 
shares,  and  that  they,  with  the  holdings  of  Brennan  and  Allen, 
did  not  amount  to  a  majority  of  all  the  shares.  It  is  mani- 
fest, however,  that  at  least  nine  thousand  shares  of  it  were 
essential  to  make  up  the  majority,  because  Watt  retained 
forty-eight  thousand  nine  hundred  and  ninety,  or  only^one 
thousand  shares  less  than  half  thv.  entire  amount  issued.  It 
is  impossible  that  the  control  could  be  changed  in  any  other 
way;  and  it  must  be  considered  that  whether  Rockwell  and 
Thome,  or  any  other  person,  used  it  to  build  up  a  majority, 
it  was  this  particular  stock  in  controversy  (or  at  least  nine- 
tenths  of  it)  which  changed  the  control. 

*'The  affirmative  new  matter  in  the  affidavit  presents  a  very 
different  case  from  that  presented  in  the  complaint,  as  far  as 
the  ancillary  relief  sought  against  the  Delia  Mountain  corpora- 
tion is  concerned. 

**  Whatever  the  true  rule  may  be  in  regard  to  the  character 
of  deeds  of  sale  of  persons  mentally  incompetent,  there  is  no 
conflict  of  authority  upon  the  question  of  nullity  of  their 
deeds  which  purport  to  delegate  authority,  but  convey  no  in- 
terest. The  power  of  attorney  of  a  lunatic  is  void.  This 
was  the  case  of  Dexter  v.  Hall,  15  Wall.  9,  21  L.  ed.  76,  above 


Digitized  by 


Google 


276  Weber  v.  Bella  Mountain  Min.  Co.     [11  Idaho, 

Opinion  of  the  Court — ^Ailshie,  J. 

referred  to,  and  in  the  consideration  of  that  case  by  other 
courts  discussing  the  character  of  a  lunatic's  deed,  no  criti- 
cism of  the  rule  there  announced  is  ventured.  On  the  con- 
trary, wherever  that  case  has  been  discussed  by  other  courts, 
the  rule  has  been  affirmed,  and  the  distinction  drawn." 

It  wiU  be  seen  from  the  opinion  of  the  district  judge  that  he 
regarded  the  contract  set  up  by  Rockwell's  affidavit  as  one 
merely  constituting  Rockwell  the  agent  or  factor  of  Watt, 
and  that  the  real  sale  of  the  stock  did  not  take  place  until 
the  date  on  which  the  ten  thousand  shares  were  transferred, 
which  appears  to  have  been  on  or  about  the  fifth  day  of  No- 
vember, 1903.  Rockwell's  affidavit  in  this  respect  is  some- 
what ambiguous  and  uncertain,  but  we  think  the  view  taken 
of  it  by  the  district  court  is  justified  by  its  terms.  Appel- 
lant lays  great  stress  upon  the  fact  that  it  is  alleged  in  the 
complaint  that  the  transaction  took  place  on  or  about  the 
ninth  day  of  November,  1903,  and  that  Watt's  insanity  is 
alleged  on  that  date,  while  it  is  shown  by  Rockwell's  affidavit 
that  the  transaction  between  him  and  Watt  took  place  prior 
to  the  fifth  day  of  November,  and  that  consequently  there 
is  no  sufficient  showing  as  to  Watt's  insanity,  and  therefore 
no  fact  to  justify  the  action  of  the  court.  It  should  be  borne 
in  mind  that  both  the  complaint  of  the  plaintiff  and  the  affi- 
davit of  Rockwell  purport  to  set  forth  the  facts  with  refer- 
ence to  one  and  the  same  transaction.  By  paragraph  6  of 
plaintiff's  complaint  it  is  alleged:  **That  on  the  date  on 
which  said  contract  and  agreement  was  executed,  to  wit,  on 
or  about  the  ninth  day  of  November,  1903,  the  said  Watt  was 
incapable  of  taking  care  of  himself  and  mentally  incompe- 
tent," etc.  By  this  allegation  the  date  of  Watt's  insanity 
is  fixed  as  existing  at  the  time  the  agreement  was  entered 
into  and  the  date  of  that  agreement  is  alleged  to  have  been 
**on  or  about  the  ninth  day  of  November."  The  date  of 
Watt's  insanity  and  his  want  of  capacity,  although  meager 
and  open  to  some  objectionis,  we  think  sufficiently  alleged  to 
set  in  action  the  discretion  of  a  chancellor  and  for  the  pur- 
poses of  sustaining  a  temporary  restraining  order. 
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It  is  contended,  hcwever,  by  the  appellants  that  the  show- 
ing is  not  suflScient  to  justify  the  order  against  the  Della 
Mountain  Mining  Company  restraining  its  oflBcers  from  sell- 
ing sufficient  of  Watt's  stock  to  pay  the  $4,914  assessment. 
It  appears  from  the  allegations  of  the  complaint  and  the 
nature  of  the  relief  it  seeks  to  obtain  that  the  restraining 
order  against  the  corporation  is  rather  an  incident  to  the 
main  action  against  Eockwell,  and  of  course  a  failure  to  sus- 
tain the  allegations  of  the  complaint  against  Rockwell  would 
upon  a  final  hearing  defeat  the  plaintiff's  right  to  any  relief 
against  the  corporation.  On  the  other  hand,  it  would  ap- 
pear that  if  the  plaintiff  can  establish  all  of  the  allegations 
of  the  complaint  as  to  Rockwell,  then,  he  would  be  in  the 
position  of  still  suffering  both  great  and  irreparable  injury 
if  he  should  bt  denied  this  incidental  relief  against  the  cor- 
poration. It  should  not  be  overlooked  that  this  complaint 
alleges  that  Rockwell  by  reason  of  this  deal  secured  control 
of  a  majority  of  the  stock  of  the  corporation  and  control  and 
management  of  the  corporation,  and  that  he  caused  and  pro- 
cured these  different  assessments  to  be  made.  The  appel- 
lants argue  at  length  and  quite  exhaustively  their  various 
grounds  of  demurrer,  and  point  out  with  considerable  reason 
and  force  some  specific  grounds  on  which  a  demurrer  should 
be  sustained  to  the  complaint.  But  these  specific  grounds 
of  demurrer  are  not  matters  that  we  are  called  upon  to 
consider  on  this  appeal.  The  district  judge  at  chambers  had 
no  authority  to  hear  and  pass  upon  the  demurrer.  {Price 
V.  Orice,  10  Idaho,  443,  79  Pac.  387.)  Of  course  if  the  com- 
plaint had  entirely  failed  to  state  a  cause  of  action,  the  judge 
would  not  have  been  authorized  to  issue  an  injunction  thereon. 
These  grounds  of  demurrer  will  be  considered  by  the  court 
when  he  comes  to  settling  the  issues  in  the  case,  and  upon 
them  we  express  no  opinion  here. 

This  court  has  uniformly  held  that  "a  large  discretion  is 
vested  in  the  trial  court  in  the  granting  of  temporary  injunc- 
tions to  hold  the  property  in  statu  quo  pending  a  determina- 
tion of  the  action  and  its  exercise  will  not  be  reversed  on  ap- 
peal unless  a  clear  abuse  is  shown.'*     (Shields  v.  Johnson^ 


Digitized  by 


Google 


t 
278  Hansen  v.  Haley.  [11  Idaho, 

Argument  for  Appellants. 

10  Idaho,  454,  79  Pac.  394;  Price  v.  Orice,  10  Iowa,  443,  79 
Pac.  387;  Gilpin  v.  Sierra  Nevada  Con.  Min.  Co,,  2  Idaho,  709, 
23  Pac.  547;  Staples  v,  RosH,  7  Idaho,  618,  65  Pac.  67 ;  Wilson 
V.  Eagleson,  9  Idaho,  17,  108  Am.  St.  Rep.  110,  71  Pac.  613; 
Meyer  v.  First  Nat  Bank,  10  Idaho,  175,  77  Pac.  334.) 

After  a  careful  examination  and  review  of  the  entire  rec- 
ord, we  are  not  prepared  to  say  that  the  trial  judge  has 
abused  the  discretion  vested  in  him,  and  we  must  therefore 
affirm  the  order.     Costs  awarded  to  respondent. 

Stockslager,  C.  J.j  concurs. 


(July  14,  1905.) 

HANSEN  V.  HALEY. 
[81   Pac.   935.] 

A   JUDOmBNT  BSNDBBED  ON  THE  VERDICT  OF  A  JUET  PiNAL  WHEN — ^IN- 
STRUCTIONS TO  THE  Jury — ^Exceptions  to  Instructions. 

1.  Where  it  is  shown  that  a  material  and  substantial  eonfliet 
in  the  evidence  occurs  on  the  trial,  the  question  oi  preponderance  of 
evidence  does  not  enter  into  the  determination  of  the  appeal  in 
this  court;  the  jurj  being  the  judges  of  the  evidence  and  the 
weight  to  be  given  to  it,  the  verdict  and  the  judgment  therein 
will  be  sustained. 

2.  Where  the  court  instructs  the  jury  on  all  the  material  is- 
sues involved  as  presented  by  the  pleadings,  and  disclosed  by  the 
evidence,  it  is  not  error  to  refuse  a  request  of  either  plaintiff  or 
defendant  unless  it  is  shown  that  the  instructions,  or  some  portions 
of  them,  are  erroneous. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Cassia  County.    Hon- 
orable  Lyttleton  Price,  Judge. 

Judgment  for  plaintiff,  from  which  defendants  appealed. 
Judgment  afSrmed. 

The  facts  are  stated  in  the  opinion. 

Henderson,  Pierce,  Critchlow  &  Barrette  and  A.  Derby- 
shire, for  Appellants. 
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It  is  a  plain  and  elementary  rule  that  parol  proof  cannot 
be  given  to  vary  or  change  the  terms  of  a  contract  made  in 
writing  and  deliberately  entered  into.  The  rule  is  equally 
well  settled  that  where  the  contract  is  ambiguous  as  to  the 
subject  matter  to  which  it  applies,  that  proof  of  the  sur- 
rounding circumstances  as  they  exist  at  the  time  the  contract 
was  made  may  be  given  to  the  court  or  jury,  and  if,  with 
such  proof,  the  contract  upon  its  face,  and  according  to  its 
terms,  can  be  readily  ascertained  and  determined  from  its 
language,  that  no  other  or  further  proof  is  permitted  to  vary 
or  change  its  meaning.  (Browne  on  Parol  Evidence,  116  et 
seq.,  and  notes ;  1  Greenleaf  on  Evidence,  16th  ed.,  406-411, 
sees.  277-288;  2  Am.  &  Eng.  Ency.  of  Law,  291,  292,  and  note 
1  on  p.  292;  AUs<Aul  v.  San  Francisco  Assn.,  43  Cal.  172; 
Broom's  Legal  Maxims,  8th  ed.,  pp.  608-616.) 

Hawley,  Puckett  &  Hawley,  J.  C.  Bogers  and  K.  I.  Perky, 
for  Bespondent,  cite  no  authorities  in  their  brief. 

STOCKSLAGEB,  C.  J.— The  plaintiff,  who  is  respondent 
here,  commenced  his  action  in  the  district  court  of  Cassia 
county,  alleging  that  on  the  twenty-first  day  of  December, 
1903,  he  was  the  owner,  in  i>ossession  and  entitled  to  the 
possession,  of  the  following  stock  cattle  of  the  value  of  $1,500, 
to  wit:  Sixty -head  in  the  aggregate  of  cows  and  heifers 
branded  with  the  figure  **2"  on  the  left  hip,  situated  on 
Baft  river.  Cassia  county,  Idaho.  That  said  cattle  were  sold 
and  delivered  to  plaintiff  on  or  about  the  fourteenth  day  of 
December,  1903,  by  J.  M.  Pierce,  who  was  at  the  time  of  such 
sale  the  owner  and  in  possession,  and  entitled  to  the  pos- 
session, of  said  cattle.  That  prior  to  the  time  of  said  sale 
and  delivery,  said  J.  M.  Pierce,  for  the  purpose  of  securing 
his  certain  promissory  note  made  to  the  defendants,  Haley 
&  Saunders,  of  date  December  9,  1902,  payable  on  or  before 
December  9,  1903,  for  the  sum  of  $12,368.70,  and  bearing  in- 
terest at  the  rate  of  eight  per  c^it  x>er  annum  from  matur- 
ity until  paid,  made  to  defendants,  Haley  &  Saunders,  his 
certain  chattel  mortgage  of  even  date  with  said  note,  upon 
a  large  band  of  sheep,  to  wit,  three  thousand  four  hundred 
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and  seventy-four  head,  and  one  hundred  and  fifty  head  of 
stock  cattle,  which  said  stock  cattle  included  the  sixty  head 
herein  first  described  as  the  cattle  sold  to  plaintiff  by  said 
J.  M.  Pierce.  That  on  July  10,  1903,  said  J.  M.  Pierce  paid 
on  said  promissory  note  and  mortgage  the  sum  of  $1,000, 
and  afterward,  to  wit,  on  the  ninth  day  of  October,  1903,  said 
J.  M.  Pierce  paid  the  whole  balance  on  s.iid  note  and  mortgage 
except  the  um  of  $179  by  the  sale  and  delivery  to  them  of 
said  band  of  laortgaged  sheep  and  the  agreed  application  of 
the  proceeds  thereof  to  the  payments  of  said  promicisory  note 
and  mortgage  indebtedness,  and  that  afterward,  on  or  about 
the  tenth  day  of  December,  1903,  at  Salt  Lake  City  said  J.  M. 
Pierce  made  due  tender  of  said  sum  and  residue  of  said  note 
and  mortgage  indebtedness  to  defendants,  Haley  &  Saun- 
ders, in  lawful  money,  which  said  defendants  refused  to  ac- 
cept. That  said  tender  discharged  said  defendants',  Haley 
&  Saunders',  lien  of  said  mortgage  upon  the  sixty  head  of 
stock  cattle  hereinbefore  described,  but  notwithstanding  said 
payments  and  said  tender,  defendants,  Haley  &  Saunders, 
failed  and  refused  to  surrender  to  said  J.  M.  Pierce  said 
note  and  mortgage  or  in  any  manner  to  cancel  the  same,  and 
after  said  payments  and  said  tender  aforesaid  had  been  made 
proceeded  summarily  to  foreclose  said  mortgage  without  ac- 
tion in  court  or  judicial  proceeding  of  any  sort  and  by  and 
with  the  aid  and  assistance  of  the  defendant,  A.  Lounsbury, 
the  then  duly  elected,  qualified  and  acting  sheriff  of  Cassia 
county,  said  Haley  &  Saunders,  together  with  the  defendant, 
A.  Lounsbury,  sheriff  as  aforesaid,  at  Raft  river.  Cassia 
county,  did  on  or  about  December  21,  1903,  and  while  plain- 
tiff was  in  the  rightful  possession  of  said  cattle,  seize,  take 
over  and  carry  away  each  and  all  of  said  cattle.  That  on 
the  twenty-sixth  day  of  December,  1903,  plaintiff  demanded 
possession  and  the  return  of  said  cattle  of  the  defendants, 
and  defendants  failed  and  refused  to  return  the  lame,  or  any 
part  thereof,  and  defendants  converted  and  disposed  of  the 
same  to  their  own  use  to  the  damage  of  plaintiff  in  the  sum 
.f  $1,500. 
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Plaintiff  further  ayers  that  he  has  expended  and  incurred 
obligations  and  expended  for  attorney's  fees,  and  has  ex- 
pended time  and  money  of  the  value  of  $300  in  pursuit  of  said 
property,  which  amount  he  claims  as  damages. 

Prayer  follows  in  harmony  with  the  complaint.  Defend- 
ants jointly  answered  the  complaint,  denying  that  on  the 
twenty-first  day  of  December,  1903,  or  at  any  time,  plaintiff 
was  the  owner  or  entitled  to  the  possession  of  the  sixty  head 
of  stock  cattle,  or  any  part  thereof,- or  that  sixty  head  of 
cattle  were  then  of  the  value  of  $1,500  or  any  other  or  greater 
value  than  $12  per  head,  or  a  total  of  $720.  Deny  that  said 
cattle  were  sold  or  delivered  to  plaintiff  on  or  about  the 
fourteenth  day  of  December,  1903,  by  said  J.  M.  Pierce,  and 
deny  that  said  J.  M.  Piercv,  a'^  said  time  was  the  ow:ier  of 
or  entitled  to  the  possession  of  said  cattle. 

Admit  the  execution  of  the  note  and  mortgage  on  De- 
cember 9,  1902  as  alleged  in  the  complaint.  Admit  the  pay- 
ment of  $1,000  by  said  J.  M.  Pierce  on  the  promissory  note 
and  mortgage. 

Deny  that  on  the  ninth  '"ay  of  October,  1903,  or  at  any 
other  time,  said  J.  M.  Pierce  \  aid  the  whole  balance  of  said 
note  and  mortgage  to  defendants  Haley  &  Saunders,  or  any 
other  or  greater  sum  than  $7,608.76,  which  sum  was  paid 
upon  said  note  by  said  J.  M.  Pierce  to  Haley  &  Saunders 
on  the  thirteenth  day  of  October,  1903.  Deny  the  sum  of 
$179  was  due  on  said  note  on  the  tenth  day  of  December, 
1903.  Admit  that  on  the  tenth  day  of  December,  1903,  at 
Salt  Lake,  said  J.  M.  Pierce  made  a  tender  of  $165,  and  no 
more,  to  said  Haley  &  Saunders,  and  that  Haley  &  Saun- 
ders refused  to  accept  the  same,  and  then  and  there  notified 
said  Pierce  that  there  was  a  large  amount  due  upon  said 
mortgage  and  note  greatly  in  excess  of  said  sum  of  $165. 
Deny  that  said  tender  discharged  said  mortgage  of  Haley  & 
Saunders.  Admit  that  Haley  &  Saunders  refused  to  sur- 
render to  said  Pierce  the  note  and  mortgage.  Admit  that 
defendants  Haley  &  Saunders  foreclosed  the  mortgage  as  al- 
leged and  that  defendant  A.  Loun&bury  is  the  sheriff  of  Cassia 
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county  as  alleged.     Admit  the  demand  for  the  return  of  the 
cattle  as  alleged  and  refusal  to  return  them. 

As  a  separate  defense,  defendants  Haley  &  Saunders  aver 
the  execution  and  delivery  of  the  note  of  December  9,  1902, 
for  $12,386.70,  and  the  execution  and  delivery  of  the  chattel 
mortgage  of  even  date  to  secure  the  note  on  the  band  of  sheep 
alleged  to  be  three  thousand  three  hundred  and  seventy-five; 
and  the  payment  by  said  J.  M.  Pierce  to  Haley  &  Saunders 
of  $1,000  on  the  first  day  of  July,  1903,  in  cash  on  said  note. 
That  on  the  fourteenth  day  of  August,  1902,  at  Salt  Lake, 
Utah,  said  J.  M.  Pierce  made,  executed  and  delivered  to  de- 
fendants Haley  &  Saunders,  iiis  promissory  note  for  $3,361.50, 
payable  twelve  months  after  date,  with  interest  at  the  rate 
of  eight  per  cent  per  annum  until  paid,  both  before  and 
after  judgment,  and  that  there  was  paid  thereon  on  the 
fifth  day  of  September,  1903,  by  said  J.  M.  Pierce,  the  sum 
of  $267.  That  on  or  about  the  ninth  day  of  October,  1903, 
said  Haley  &  Saunders  purchased  of  said  Pierce  all  of 
the  sheep  described  in  the  chattel  mortgage,  together  with 
the  increase  thereof,  and  said  ninety-nine  head  of  Cotswold 
rams,  and  all  the  property  described  in  said  chattel  mort- 
gage, except  the  one  hundred  and  fifty  head  of  stock  cattle 
hereinbefore  referred  to  for  the  agreed  price  of  $11,017. 
That  said  property  was  delivered  to  Haley  &  Saunders  by 
said  Pierce  at  or  near  McCammon,  on  the  thirteenth  day  of 
October,  1903,  and  that  at  the  time  of  the  purchase  of  said 
property  and  delivery  thereof,  it  was  sjgreed  between  said  J. 
M.  Pierce  and  said  Haley  &  Saunders  that  the  baid  unse- 
cured note  should  be  paid  first  out  of  said  $11,017,  and  that 
then  and  there  there  was  due  upon  said  unsecured  note  the 
amount  of  $3,408.24.  That  said  unsecured  note  was  canceled 
and  tendered  to  said  J.  M.  Pierce,  and  that  it  was  further 
agreed  that  the  balance  of  the  purchase  price  of  said  sheep, 
to  wit,  $7,608.76  should  be  indorsed  upon  said  secured  note, 
and  that  the  same  was  pursuant  to  said  agreement  paid  and 
indorsed  on  the  note  on  the  thirteenth  day  of  October,  1903, 
and  that  it  was  further  agreed  between  said  Haley  &  Saun- 
ders and  said  J.  M.  Pierce  that  the  one  hundred  and  fifty 
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head  of  cattle  described  in  said  mortgage  and  mortgaged  to 
said  Haley  &  Saunders  should  be,  together  with  the  increase 
thereof,  held  as  security  for  the  balance  unpaid  upon  said 
note  of  December  9,  1902.  That  the  balance  of  the  said  se- 
cured note  became  due  and  payable  to  said  Haley  &  Saun- 
ders on  the  ninth  day  of  December,  1903.  That  on  or  about 
the  sixteenth  day  of  December,  1903,  said  J.  M.  Pierce  was 
attempting  to  dispose  of  said  one  hundred  and  fifty  head  of 
cattle  and  the  increase  thereof,  and  said  Haley  &  Saunders, 
mortgagees,  deemed  themselves  insecure  for  the  balance  of 
the  secured  note,  and  that  thereafter,  on  said  sixteenth  day 
of  December,  1903,  B.  F.  Saunders,  on  behalf  of  the  firm 
of  Haley  &  Saunders,  made  ar  affidavit  as  required  by  law 
giving  the  names  of  the  parties  thereto,  a  full  description 
of  the  property,  the  amount  then  due  upon  said  secured 
note,  to  wit,  $3,629.92,  a  copy  of  said  mortgage  was  attached 
to  said  affidavit  and  made  a  part  thereof.  That  said  affi- 
davit was  on  the  nineteenth  day  of  December,  1903,  placed 
in  the  hands  of  defendant,  A.  Lounsbury,  sheriff  of  Cassia 
county,  together  with  a  notice  signed  by  said  Haley  &  Saun- 
ders requiring  the  sheriff  to  take  into  his  possession  said  one 
hundred  and  fifty  head  of  cattle  and  the  increase  thereof, 
and  to  sell  the  same  as  required  by  law  for  the  foreclosure 
of  chattel  mortgages.  That  said  affidavit  and  said  notice 
were  personally  served  upon  said  J.  M.  Pierce  in  Cassia 
county,  by  .aid  sheriff  on  the  twenty-first  day  of  December, 
1903,  and  that  said  sheriff  then  and  there  took  into  his  pos- 
session said  cattle  so  mortgaged,  and  that  attached  to  said 
papers  served  by  said  sheriff  upon  said  J.  M.  Pierce  was 
a  notice  in  writing  signed  by  the  sheriff  giving  a  descrip- 
tion of  the  property,  amount  claimed  to  be  due,  and  the 
time  and  place  of  sale,  to  wit,  the  twenty-ninth  day  of  De- 
cember, 1903,  at  2  o'clock  P.  M.  at  the  old  Sweetser  ranch 
at  Raft  river  in  said  county;  that  notice  of  such  sale  waff 
posted  in  the  precinct  where  such  property  was  to  be  sold, 
and  also  published  in  the  "Albion  Times"  as  required  by  law. 
That  pursuant  to  said  notice  on  the  twenty-ninth  day  of  De- 
cember, 1903,  at  the  time  and  place  above  designated,  said 
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sheriff  offered  for  sale  and  did  sell  said  property;  that  after 
applying  all  the  proceeds  of  the  sale  of  said  property  by  the 
sheriff  upon  said  secured  note,  there  still  remains  due  and 
unpaid  thereon  an  amount  in  excess  of  $1,900.  "With  the 
pleadings  thus  framed  a  jury  trial  was  had  at  the  March,  1904, 
term  of  the  district  court  of  Cassia  county,  and  the  following 
verdict  was  returned: 

"We,  the  jury  impaneled  in  the  above  cause,  find  for  the 
plaintiff  and  assess  the  damages  at  $1,080." 

From  the  judgment  and  an  order  overruling  a  motion  for 
a  Aew  trial,  the  appeal  is  taken. 

Counsel  for  appellants  assign  thirteen  errors,  to  wit: 

"1.  The  court  erred  in  admitting  in  evidence  Plaintiff's 
Exhibit  'C  being  the  duebill,  dated  October  24,  1903,  for 
$162,  signed  by  J.  M.  Pierce,  and  in  overruling  the  defend- 
ant's objection  thereto. 

"2.  The  court  erred  in  o/erruling  the  defendant's  objec- 
tion to  Plaintiff's  Exhibit  'D,'  being  the  duebill  for  $120, 
dated  February  7,  1903,  signed  by  J.  M.  Pierce,  and  in  ad- 
mitting said  duebill  in  evidence  against  the  objection  of  said 
defendants. 

**3.  The  court  erred  in  striking  out  from  the  record  and 
the  testimony  as  a  part  of  the  cross-examination  of  witness, 
J.  M.  Pierce,  the  letter  dated  December  11,  1903,  addressed 
to  J.  M.  Pierce,  Esq.,  signed  Haley  &  Saunders,  by  B.  F. 
Saunders,  and  marked  as  Defendant's  Exhibit  1,  and  over- 
ruling the  objection  of  these  defendants  to  the  motion  of  the 
said  plaintiff  that  the  same  be  stricken  out  from  the  testi- 
mony. 

'*4.  The  court  erred  in  sustaining  plaintiff's  objection  to 
the  introduction  of  Defendant's  Exhibit  1,  and  in  excluding 
said  exhibit  *1'  from  the  testimony  and  evidence  in  this  case 
as  offered  by  defendants  in  the  redirect  examination  of  de- 
fendant B.  F.  Saunders. 

**5.  The  court  erred  in  overruling  the  objection  of  defend- 
ants to  the  question  put  by  plaintiff's  counsel  to  witness  J. 
M.  Pierce  as  follows:  'Court:  Mr.  Pierce,  in  your  dealings 
or  negotiations  with  the  defendants,  Haley  &  Saunders,  has 
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there  been  any  discussion  or  communication  between  you  in 
writing  regarding  the  sale  of  this  mortgaged  property  at 
any  timeY  A.  Yes,  sir;  there  has,  yes,  sir.  Court:  Now, 
you  may  go  on.  Rogers:  What  was  that  communication? 
Henderson:  I  object  to  that,  that  it  is  incompetent  as  being 
an  oral  arrangement  which  is  sought  to  be  proven  and  not 
being  in  writing*;  and  in  overruling  the  objection  last  stated 
and  permitting  the  witness  to  make  answer  thereto. 

"6.  The  court  erred  in  denying  the  motion  to  strike  out 
the  testimony  of  witness  J.  M.  Pierce,  said  motion  being  as 
follows:  'Henderson:  Before  this  witness  goes  off  the  stand, 
I  ask  now  to  strike  out  the  testimony  he  gave  here  in  rela- 
tion to  the  authority  to  sell,  ujwn  the  ground  that  it  is  shown 
to  be  conditional  authority,  and  that  there  is  no  pretense  here 
that  the  authority  so  given  was  exercised  in  any  way,  if  it 
was  such,'  and  in  allowing  said  testimony  so  given  to  remain 
in  the  cause  as  evidence  to  be  considered  by  the  jury. 

"7.  The  court  erred  in  overruling  the  objection  made  by 
defendants  to  the  introduction  and  reading  in  evidence  of 
Plaintiff's  Exhibit  'K*  as  a  part  of  the  testimony  of  witness 
J.  M.  Pierce,  said  letter  being  dated  August  17,  1903,  signed 
B.  F.  Saunders,  and  in  permitting  said  letter  to  be  read  in 
evidence  to  the  jury  against  the  objection  of  said  defendants. 

"8.  The  court  erred  in  refusing  to  charge  the  jury  as  re- 
quested in  said  defendant's  request  No.  3,  as  hereinbefore  set 
out. 

**9.  The  court  erred  in  refusing  to  instruct  the  jury  as  re- 
quested by  defendants  in  their  request  No.  4,  as  hereinbefore 
set  out. 

"10.  The  court  erred  in  refusing  to  instruct  the  jury  as 
requested  by  the  defendants  in  their  request  No.  6,  as  herein- 
before set  out. 

'*11.  The  court  erred  in  refusing  to  instruct  the  jury  as 
requested  by  the  defendants  in  their  request  No.  2,  as  here- 
inbefore set  out. 

"12.  The  court  erred  in  modifying  the  said  request  of  the 
said  defendants,  No.  2,  as  hereinbefore  set  out,  and  in  giving 
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the  said  request  No.  2,  as  modified  by  the  said  court  as  here- 
inbefore set  out. 

'*13.  The  court  erred  in  charging  the  jury  as  follows:  'In- 
cidental to  this  is  the  question  in  controversy  as  to  whether 
the  purchase  price  of  the  sheep  sold  by  Pierce  to  Haley  & 
Saunders  was  to  be  applied  to  the  unsecured  note  or  the 
mortgage  debt  There  is  evidence  introduced  here  tending 
to  support  both  sides  of  this  contention  by  the  respective 
parties,  and  from  their  evidence,  and  from  it  alone,  you  must 
decide  this  point  in  controversy.  If  you  should  find  that 
Mr.  Pierce  had  paid  the  mortgage  debt  by  sheep  as  the  plain- 
tiff contends,  then  he  had  the  right  to  sell  the  cattle,  and 
the  plaintiff  was  the  owner  and  has  the  right  to  recover.'  " 

It  would  seem  that  the  serious  questions  arising  in  this  case 
grew  out  of  a  proper  construction  of  a  certain  contract  en- 
tered into  between  J.  M.  Pierce  and  Haley  &  Saunders  on 
the  ninth  day  of  October,  1903,  as  follows: 

**This  agreement  made  this  the  ninth  day  of  October,  1903, 
by  and  between  J.  M.  Pierce  of  Cassia  county,  Idaho,  and 
Haley  &  Saunders  of  Salt  Lake  City,  Utah,  is  as  follows: 
Said  J.  M.  Pierce  has  bargained  and  sold  and  agrees  to  de- 
liver to  said  Haley  &  Saiinders  all  of  the  ewes  he  has  branded 
=  1,  being  now  in  Rattle  Snake,  Idaho,  except  there  are  to 
be  no  cripples,  poisoned,  diseased,  lame  or  big  bag  ewes,  the 
price  of  400  of  said  ewes  is  $1.50  per  head,  the  balance  two 
and  seventy-five  one-hundredths  dollars  per  head;  also  about 
seventeen  hundred  lambs  belonging  to  said  ewes,  branded 
=  1;  also  now  in  Battle  Snake,  Idaho;  to  be  no  cripple, 
sick,  poisoned,  diseased  or  bummer  lambs,  the  price  of  said 
lambs  is  $1.50  per  head,  said  sheep  are  to  be  delivered  in 
Rattle  Snake,  to  said  Haley  &  Saunders  within  five  days 
from  this  date,  the  proceeds  of  said  sheep  are  to  be  applied 
on  paper  now  held  by  Haley  &  Saunders,  also  that  ninety 

head  of  rams,  branded at  seven  dollars  per  head,  also 

to  be  applied  as  the  aforesaid  sheep,  the  balance  on  said  paper 
is  secured  by  a  chattel  mortgage  on  one  hundred  and  fifty 
head  of  cattle,  branded  2  on  left  hip,  said  mortgage  being 
due  December  9,  1903,  and  which  is  hereby  extended  to  April, 
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1905,  the  above  sheep  are  the  sheep  purchased  from  Haley 
&  Saunders  in  December,  1902,  and  their  increase  and  on 
which  they  hold  a  mortgage,  dated  December  9,  1902,  this 
agreement  is  executed  in  duplicate,  each  party  holding  a 
copy." 

This  contract  was  introduced  in  evidence  by  the  plaintiff 
without  objection  from  defendants  and  much  oral  evidence  is 
given  on  both  sides  of  this  controversy  by  the  parties  who 
were  present  at  the  time  of  the  execution  and  delivery  of 
the  contract  which  was  in  duplicate.  As  we  read  the  record 
in  this  case,  the  question  of  the  right  of  recovery  in  the  plain- 
tiff is  largely  dependent  upon  the  construction  to  be  given 
this  contract.  If  the  jury  can  be  justified  in  the  construc- 
tion given  it  the  judgment  should  be  affirmed,  otherwise  it 
should  be  reversed.  B.  F.  Saunders  and  Frank  Pierce  swear 
positively  that  on  the  evening  of  October  8,  1903,  they,  with 
J.  M.  Pierce,  met  at  the  hotel  at  McCammon,  and  discussed 
the  business  relations  between  Haley  &  Saunders  and  J.  M. 
Pierce,  and  that  it  was  then  agreed  that  Haley  &  Saunders 
should  purchase  the  mortgaged  sheep  with  their  increase, 
and  first  apply  the  proceeds  to  the  payment  of  the  unsecured 
note  of  $ ;  that  the  only  unsettled  question  after  the  in- 
terview that  evening  was  the  price  to  be  paid  for  some  of 
the  sheep  J  that  Saunders  and  J.  M.  Pierce  were  to  go  to  see 
the  sheep  the  next  day  (October  9th),  and  agree  upon  the 
price,  which  Saunders  says  was  done,  and  the  written  con- 
tract the  night  of  October  9th  was  the  result  of  their  agree- 
ment. It  is  shown  that  Frank  Pierce  returned  to  his  home 
the  night  of  October  8th.  J.  M.  Pierce  does  not  contradict 
Prank  Pierce  and  Saunders  as  to  the  conference  at  the  hotel 
at  McCammon,  the  evening  of  October  8th,  nor  is  there  any 
dispute  as  to  the  fact  that  J.  M.  Pierce  and  Saunders  were 
to  see  the  sheep  before  the  price  of  certain  of  the  sheep  should 
be  settled.  J.  M.  Pierce  does,  however,  flatly  and  positively 
contradict  the  evidence  of  Frank  Pierce  and  B.  F.  Saunders 
as  to  the  nature  of  the  conversation  and  the  conclusion  reached 
on  the  night  of  October  8th,  relative  to  the  manner  the  pro- 
ceeds of  the  sale  of  the  sheep  should  be  applied — that  is, 
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whether,  first,  to  the  payment  of  the  unsecured  note  or  en- 
tirely to  the  payment  of  the  secured  note.  Mr.  Saunders 
testifies:  "We  commenced  negotiating  with  Pierce  on  the 
evening  of  the  8th  about  the  sale  of  the  sheep  to  me  or  the 
firm,  and  we  agreed  on  the  terms  of  how  the  sheep  were — ^the 
proceeds  of  them  were  to  be  applied  on  that  evening,  and 
everything  was  agreed  on,  except  looking  at  the  sheep;. the 
price  of  part  of  the  ewes.  I  went  out  with  him  the  next  day, 
and  we  agreed  on  the  price  of  the  ewes  and  the  sheep ;  it  was 
agreed  between  us  as  to  how  the  proceeds  of  the  sheep  should 
be  applied.  I  had  those  two  notes  at  McCammon,  when  I  went 
up  there,  and  I  showed  them  to  Mr.  Pierce,  and  we  talked  the 
notes  over.'' 

In  answer  to  a  direct  question  he  says:  **It  was  agreed 
between  J.  M.  Pierce  and  myself  that  the  unsecured  note 
should  be  paid  first,  on  the  night  Of  October  8th,  and  that 
is  when  we  made  the  agreement ;  and  the  balance  of  the  pro- 
ceeds of  the  sheep  was  to  be  applied  on  the  secured  note." 

Mr.  Frank  Pierce,  after  relating  a  conversation  at  McCam- 
mon the  evening  of  October  8th  between  himself  and  B.  P. 
Saunders,  testifies:  "The  agreement  was  that  Mr.  Pierce 
would  turn  over  the  sheep  to  Mr.  Saunders,  that  the  proceeds 
should  be  applied  first  to  pay  the  unsecured  note,  and  the  bal- 
ance to  be  paid  on  the  secured  note,  and  that  Haley  &  Saun- 
ders would  give  Pierce  time  to  pay  the  balance  on  the  mort- 
gage note  and  debt.'' 

J.  M.  Pierce  testifies  that  he  had  a  conversation  with  Mr. 
Prank  Pierce  and  Mr.  Saunders  at  McCammon  on  the  even- 
ing of  the  8th,  as  related  by  each  of  them,  and  says:  "After 
dinner,  probably  8  o'clock,  we  went  up  to  the  room.  Mr. 
Pierce  said  they  had  become  alarmed  in  regard  to  the  way 
the  sheep  were  being  handled,  and  that  they  had  come  up  to 
see  about  it,  and  asked  me  if  I  would  turn  over  the  mort- 
gaged property,  the  cattle  and  the  sheep  on  it,  the  mortgage 
note  and  the  unsecured  note,  and.  I  told  them  I  would  not 
The  mortgaged  property  I  meant  Q.  I  understand  the  cattle 
as  well  as  the  sheep!  A.  The  cattle  and  the  sheep,  the  band 
of  cattle  and  the  sheep.    Q.  Did  your  conversation  relate 
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to  any  particular  price  for  those  sheep  at  that  time  on  the 
8th  t    A.  We  talked  different  prices  and  I  told  them  if  they 
came  to  take  them,  I  had  nothing  to  say  about  the  price; 
they  could  take  them,  I  suppose,  I  could  not  set  a  price;  if 
they  came  to  take  them  they  could  set  the  price.     Q.  Did 
they  talk  about  taking  in  that  conversation  t    A.  They  talked 
as  though  they  wanted  to  fix  it  up;  they  had  become  alarmed; 
they   were  not  being  properly   attended  to.     Q.  Was   any 
agreement  reached  there  on  the  8th?    A.  No  final  agreement.'' 
Then  witness  relates  the  conversation  of  himself    and    Mr. 
Saunders  going  to  look  at  the  sheep  on  the  9th  and  their  re- 
turn to  the  hotel  that  evening;  says  they  talked  many  ways 
and  numy  prices  during  the  day,  but  did  not  finally  agree 
until  after  they  got  down  at  McCammon  the  evening  of  the 
9th,  and  that  the  written  contract,  Plaintiff's  Exhibit  ''F,'* 
was  the  result  of  such  agreement.    Again,  speaking  of  what 
led  up  to  the  written  contract,  Mr.  Pierce  said  on  cross-ex- 
amination  with   reference  to  the  conversation   with   Frank 
Pierce  and  Mr.  Saunders:  ''Q.  Did  you  have  a  talk  with  them 
there?    Did  you  talk  together  about  what  they  had  come  up 
there  fort    A.  Yes,  we  had  a  talk  what  they  came  up  for.    Q. 
Didn't  Mr.  Pierce  at  that  time,  in  the  presence  of  Mr.  Saun- 
ders, say  that  they  would  get  the  unsecured  note  secured! 
A.  I  don't  remember  that  he  did  say  that  he  wanted  to  get  it 
secured.     Q.   Was  there  anything  said  between  you  and  de- 
fendant on  that  day  about  turning  over  the  property  in  pay- 
ment of  the  unsecured  note  and  the  balance  applied  on  the 
mortgage  note?    A.  Yes,  they  asked  me  if  I  would  turn  over 
the  mortgaged  property,  cattle  and  sheep  and  pay  both  notes, 
if  I  would  pay  the  two  notes  and  turn  over  the  mortgaged 
property.    Q.   That  you  said  you  would  not  do  f    A.   That  is 
what  I  said,  yes,  sir."    Further,  on  cross-examination,  Mr. 
Pierce  testified  that  on  the  evening  of  the  8th  there  was  talk 
about  the  application  of  the  proceeds  of  the  sale  of  the  sheep, 
but  no  agreement  reached.    This  much  we  have  quoted  from 
the  evidence  to  show  there  ^as  a  succession  of  contradictionsk 
It  is  shown  by  the  record  that  Frank  Pierce  and  B.  F.  Saun- 
ders  testify  positively  that  an  agreement  was  reached  at  Mc- 
Idaho,  VoL  U— 19 
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Cammon  on  the  night  of  the  8th  of  October  as  to  the  dispo- 
sition of  the  proceeds  of  the  sale  of  the  sheep,  the  remaining 
question  being  only  the  prices  to  be  paid  for  the  various  grades 
of  sheep  which  were  thereafter  to  be  agreed  upon  by  Mr. 
Saunders  and  J.  M.  Pierce  after  they  had  an  opportunity  to 
inspect  them  the  next  day.  Mr.  J.  M.  Pierce  corroborates 
them  in  so  far  as  they  say  the  subject  was  discussed  on  the 
night  of  the  8th  of  October  c"  McCammon,  and  that  it  was 
insisted  that  he  should  let  the  proceeds  of  the  sale  of  the 
sheep  first  apply  to  the  payment  of  the  unsecured  note,  and  is 
just  as  emphatic  in  his  denial  of  any  agreement  to  that  effect 
that  night  or  any  other  time  as  are  Frank  Pierce  and  Mr. 
Saunders  to  the  contrary.  It  is  shown  that  Mr.  Frank, Pierce 
left  McCammon  on  the  night  of  October  8th  for  his  home  in 
Salt  Lake,  or  at  least  after  a  long  conference  between  himself, 
J.  M.  Pierce  and  Mr.  Saunders,  retired  to  his  room;  that 
no  agreement  was  reduced  to  writing  that  night;  that  the 
written  agreement  was  prepared  by  Mr.  Saunders  and  signed 
by  himself  for  his  firm  and  by  J.  M.  Pierce  after  their  return 
from  a  visit  to  the  locality  of  the  sheep  on  the  9th.  Mr.  Frank 
Pierce  knows  nothing  of  the  relations  between  Saunders  and 
J.  M.  Pierce  after  a  late  hour  on  the  night  of  the  8th.  It  is 
also  shown  by  the  evidence  of  Mr.  Saunders,  as  well  as  that 
of  Mr.  J.  M.  Pierce,  that  on  the  9th  they  discovered  the  vari- 
ous phases  and  conditions  of  their  business  relations,  and  the 
prices  to  be  paid  for  the  different  grades  of  sheep  to  be  re- 
ceived by  Haley  &  Saunders,  and  finally  agreed  upon  a  settle- 
ment, at  least  a  writing  was  prepared  and  signed  by  both  of 
them. 

Many  other  questions  were  before  the  court  and  jury  on 
the  trial.  Mr.  J.  M.  Pierce  testified  that  he  was  financially 
embarrassed;  that  he  owed  others  who  were  residents  of  Cas- 
sia county,  and  was  very  desirous  of  having  extension  of  time 
for  the  payment  of  his  obligations  to  Haley  &  Saunders;  he 
also  testified  that  he  had  learned  that  his  band  of  lambs  upon 
which  Haley  &  Saunders  had  the  mortgage  was  four  hundred 
short  of  the  count  at  shearing  time ;  that  he  feared  the  same 
ratio  might  exist  with  the  other  sheep,  and  if  so,  after  ap- 
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plying  the  money  derived  from  the  sale  of  the  sheep,  he  would 
still  be  in  debt  on  the  mortgage  $1,200  or  more.  All  these 
facts  were  before  the  jury,  and  in  addition  thereto  it  was 
caUed  upon  to  interpret  the  written  contract  which  was 
the  final  determination  of  the  conference  between  Haley  & 
Saunders,  Frank  Pierce  and  J.  M.  Pierce,  and  by  their  ver- 
dict they  said  the  plaintiff  should  recover  for  the  value  of  the 
cattle. 

A  motion  for  a  new  trial  failed  to  convince  the  learned  trial 
judge  that  an  .njustice  had  been  done  the  defendant.  This 
court  has  so  frequently  announced  that  rule  that  where  there 
was  a  substantial  conflict  in  the  evidence,  and  the  trial  court 
refused  to  grant  a  new  trial,  it  would  not  disturb  such  find- 
ing, that  we  deem  it  unnecessary  to  refer  to  the  numerous 
decisions  so  holding. 

In  this  case,  as  well  as  in  all  cases  of  this  character,  the 
court  wherein  the  trial  is  had,  together  with  the  jurors,  have 
so  many  opportunities  to  gather  facts  in  the  trial  that  cannot 
be  presented  to  this  court  in  the  record,  and  which  may  have 
an  important  bearing  on  the  questions  at  issue  and  be  legal 
and  competent  evidence,  circumstances  or  conditions  sur- 
rounding the  trial  of  the  case,  and  entirely  proper  for  the 
jury  to  consider,  is  one  of  the  reasons,  and  perhaps  the  most 
important  one  for  the  rule  above  announced. 

Counsel  for  appellants  at  the  close  of  the  trial  submitted 
to  the  court  seven  requests  to  charge  the  jury.  The  court  gave 
the  first,  modified  and  gave  the  second,  refused  to  give  the 
third,  fourth  and  sixth,  and  gave  the  seventh.  The  third 
request  is  as  follows:  "There  is  no  evidence  in  this  case  of 
any  sale  of  any  part  of  the  cattle  in  controversy,  under  and 
in  compliance  with  any  authority  given  with  the  mortgage." 
The  fourth  is:  "There  is  no  evidence  in  this  case  justifying 
a  verdict  in  favor  of  the  plaintiff,  and  your  verdict  should 
therefore  be  for  the  defendants — ^no  cause  of  action.''  The 
sixth  is:  "There  is  no  testimony  in  this  case  tending  to  show 
that  there  was  any  other  permission  given  by  Haley  &  Saun- 
ders to  sell  any  of  the  property  covered  by  the  mortgage,  ex- 
cept on  condition  that  the  purchase  price  thereof  should  be 
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paid  upon  the  mortgage,  and  there  is  no  testimony  in  the  case 
tending  to  show  that  this  condition  was  complied  with,  and 
therefore  you  cannot  find  in  the  evidence  that  any  sale  was 
made  by  the  consent  of  the  mortgagees."  Bequest  No.  2  is 
as  follows:  '*In  this  case  the  chattel  mortgage  introduced  in 
evidence  and  given  by  J.  M.  Pierce  to  Haley  &  Saunders,  on 
or  about  the  twelfth  day  of  December,  1902,  was  duly  filed 
for  record  in  the  recorder's  office  of  this.  Cassia  county, 
Idaho,  according  to  law.  The  filing  of  said  mortgage  gave 
notice  to  plaintiff  and  all  the  world  of  the  existence  of  said 
mortgage.  It  was  the  plaintiff's  duty  to  inquire  of  the  mort- 
gagees, Haley  &  Saiinders,  whether  or  not  the  same  had  been 
paid,  and  if  he  failed  to  make  inquiry  of  them,  and  the  same 
had  not  been  paid,  he  is  guilty  of  negligence,  and  is  not  en- 
titled to  recover  in  this  action  if  any  pi»rt  of  tho  mortgage  is 
unpaid.''  Request  No.  2,  as  modified  and  given  by  the  court, 
is  as  follows:  *^In  this  case  the  chattel  mortgage  introduced 
in  evidence  and  given  by  James  M.  Pi<jrce  to  Haley  &  Saun- 
ders, on  or  about  the  twelfth  day  of  December,  1902,  was  duly 
filed  for  record  in  the  recorder's  office  of  this,  Cassia  county, 
Idaho,  according  to  law.  The  filing  of  said  mortgage  gave 
notice  to  plaintiff  and  to  all  the  world  of  the  existence  of  said 
mortgage.  It  was  the  plaintiff's  duty  to  inquire  from  some 
proper  source  of  information  whether  or  not  the  same  had 
been  paid,  and  if  he  failed  to  make  such  inquiry,  and  the 
same  had  not  been  paid,  he  bought  at  his  peril,  and  got  no 
title  by  such  purchase  thereof,  and  he  cannot  in  this  case 
recover." 

We  think,  under  the  eridence  in  this  case,  the  court  was 
entirely  justified  in  its  refusal  to  give  the  third,  fourth  and 
sixth  instructions,  as  evidence  had  been  introduced  on  the 
trial  bearing  on  those  questions;  neither  do  w 3  see  any  ob- 
jection to  the  modification  of  instruction  No.  2.  The  firm 
of  Haley  &  Saunders,  the  mortgagees,  was  not  the  only  source 
of  information  as  to  whether  or  not  this  mortgage  had  been 
paid,  and  the  court  properly  sa3rs  that  the  plaintiff  should 
obtain  his  information  from  some  proper  source.  The  court, 
on  its  own  motion,  gave  the  following  instruction:    ''Inci- 
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dental  to  this  is  the  question  in  controyen^  as  to  whether 
the  purchase  price  of  the  sheep  sold  by  Pierce  to  Haley  & 
Saunders  was  to  be  applied  to  the  unsecured  note  or  the  mort- 
gage debt.  There  is  evidence  introduced  here  tending  to  sup- 
j>OTt  both  sides  of  this  contention  by  the  respective  parties, 
and  from  their  evidence,  and^  from  it  alone,  you  must  decide 
this  point  in  controversy.  If  jdu  should  find  that  Mr.  Pierce 
had  paid  the  mortgage  debt  by  sheep,  as  the  plaintiff  con- 
tends, then  he  had  the  right  to  sell  the  cattle  and  the  plain- 
tiff was  the  owner  and  has  the  right  to  recover." 

Counsel  for  appellants  insist  that  "this  instruction  entirely 
disregards  every  other  question  in  the  case  except  as  to  what 
the  oral  agreement  was  between  J.  M.  Pierce  and  Haley  & 
Saunders  on  the  ninth  day  of  October,  1903.  It  puts  aside 
entirely  the  written  contract;  not  only  this,  but  in  express 
terms  it  excludes  the  contract  and  in  it  he  tells  the  jury 
that  evidence  has  been  given  by  the  parties  to  the  contract 
of  October  9th,  as  to  the  application  of  the  proceeds  of  the 
sheep,  and  that  from  their  evidence,  and  from  it  alone,  you 
must  decide  this  point  in  controversy.  It  was  a  plain  and 
direct  statement  to  the  jury  that  nothing  else  should  be  con- 
sidered in  determining  that  question  except  the  oral  testi- 
mony given  upon  the  stand  in  relation  to  it.  It  excludes  the 
surrounding  circumstances;  it  excludes  whatever  evidence 
there  might  have  been  in  the  language  of  the  contract  itself 
as  bearing  upon  that  subject. '' 

If  this  instruction  stood  alone,  there  might  be  considerable 
force  in  the  position  of  the  appellants,  but  we  find  the  court 
also  gave  the  following  instruction:  ''In  examining  this  case 
you  must  do  so  from  all  the  facts  and  circumstances  in  evi- 
dence before  you.  You  should  not  be  influenced  by  any  state- 
ment of  the  counsel  not  supported  by  the  evidence  nor  by 
any  other  matter  or  thing  not  presented  for  your  considera- 
tion under  the  direction  of  'jhe  court.  You  are  the  exclusive 
judges  of  the  evidence  and  of  the  credibility  of  the  witnesses. 
The  plaintiff  cannot  recover  except  upon  a  fair  preponder- 
ance of  the  evidence  where  two  witnesses  testify  directly  op- 
posite to  each  other  on  a  material  point,  and  are  the  only  ones 
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who  testify  directly  to  the  same  point.  You  are  not  bound 
to  consider  the  evidence  evenly  balanced  or  the  point  not 
proven;  you  may  regard  all  the  surroundings  of  facts  and 
circumstances  proven  on  the  trial  and  give  credence  to  one 
witness  over  the  other  if  you  think  such  facts  and  circum- 
stances warrant  it." 

The  court  gave  defendants'  request  No.  1  as  follows:  "If 
you  find  from  the  evidence  that  it  was  agreed  between  J.  M. 
Pierce  and  the  defendants  Haley  &  Saunders  that  the  pro- 
ceeds of  the  sale  were  to  be  applied  to  satisfy  the  unsecured 
note  and  the  balance  ux)on  liie  secured  note,  then  you  must 
find  for  the  defendants." 

Taking  the  instructions  as  a  whole,  we  think  they  very 
fairly  state  the  law  of  the  case.  Some  other  errors  are  as- 
signed, but  we  do  not  think  them  material  to  the  determina- 
tion of  the  issues  involved  in  this  case. 

After  a  careful  consideration  of  the  entire  record  and  of 
all  the  proceedings  disclosed  by  the  transcript,  we  think  the 
judgment  should  be  sustained,  and  it  is  to  ordered,  with  costs 
to  respondent. 

Ailshie,  J.,  and  Sullivan,  J.,  concur  in  the  afltenance  of  the 
judgment. 


(July  15,  1905.) 


FROST  V.  ALTURAS  WATER  COIVIPANT. 

[81    Pac.    996.] 

Motion  to  Dismiss  Appeal — Indefinite  and  Uncertain  —  Sxnr  to 
Quiet  Title  to  Water  Rights — Joinder  op  Parties  Plaintifp. 

1.  Where  the  respondent  moves  to  dismiss  an  appeal  upon  the 
ground  that  the  notice  of  appeal  has  not  been  served  upon  aU 
the  adverse  parties,  and  the  motion  does  not  enumerate  or  point 
out  the  parties  upon  whom  the  appellant  failed  to  make  serviee, 
and  the  record  fails  to  show  whether  anj  of  the  defendants  were 
ever  served  by  process  from  the  trial  court  or  brought  into  the 
case  in  the  trial  court  in  anj  manner,  the  motion  to  dismiss  wilJ 
be  denied  bj  the  appellate  court. 
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2.  Settlers  along  a  stream  who  own  lands  under  snch  stream 
and  have  acquired  the  right  to  appropriate  and  use  water  from 
such  stream  as  the  common  source  of  supply,  and  each  owns  his 
separate  lands  and  water  right  in  his  indi^ddual  capacity,  held, 
that  such  settlers  and  appropriators  have  such  a*  common  interest 
in  having  the  rights  of  the  respective  appropriators  determined 
and  quieted,  and  in  a  decree  enjoining  interference  therewith,  as 
to  entitle  them  to  join  as  parties  plaintiff  under  the  provisions 
of  section  4101,  Eevised  Statutes. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  in  and  for  Lincoln  County.  Honorable  Lyttleton 
Price,  Judge. 

Appellants  commenced  an  action  to  quiet  title  and  settle 
the  rights  to  the  use  of  the  waters  of  the  Malad  river.  Cer- 
tain of  the  defendants  demurred  and  the  demurrer  was  sus- 
t  ined,  and  judgment  of  dismissal  was  thereupon  entered, 
from  which  judgment  plaintiffs  appeal.    Reversed. 

Hawley,  Puckett  &  Hawky  and  E.  A.  Walters,  for  Appel- 
lants. 

Several  proprietors  of  district  lands  and  mills,  and  of  sep- 
arate parts  of  a  natural  wr.tercourse,  may  join  as  plaintiffs 
in  a  single  suit  where  the  injuries  complained  of  are  of  the 
same  kind  and  were  inflicted  at  the  same  time,  and  by  the  same 
cause,  although  differing  in  degree  as  to  each  owner.  {Ken- 
nedy V.  ScovUle,  12  Conn.  317;  May  v.  Parker,  12  Pick. 
(Mass.)  34,  22  Am.  Dec.  392;  Rennow  v.  Delmue,  23 
Nev.  29,  41  Pac.  1074.)  Even  had  they  owned  separate 
ditches  and  separate  water  rights,  though  they  could  not  main 
tain  a  joint  action  for  damages,  they  could  maintain  such 
an  action  for  injunction  against  future  diversion,  or  obstruc- 
tion of  the  stream.  (Bliss  on  Code  Pleading,  sec.  76 ;  Free-' 
man  v.  Boyle,  88  Cal.  290,  26  Pac.  94;  Churchill  v.  Lauer,  84 
Cal.  233,  24  Pac.  107 ;  Frey  v.  Lowden,  70  Cal.  550,  11  Pac. 
838.)  A  notice  of  appeal  will  be  construed  with  liberality, 
and  irregularities  will  not  vitiate  it  if  the  defects  do  not  con- 
flict with  some  express  provisions  of  the  statutes,  or  render 
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a  material  fact  ambiguous  or  uncertain.    (2  Ency.  of  PI.  &  Pr. 
216;  Kirk  v.  Bartholomew,  3  Idaho,  367,  29  Pac.  40.) 

Arthur  Brown,  for  Respondents. 

The  notice  of  appeal  must  be  served  upon  all  parties,  both 
coplaintiffs  and  codefendants.  Each  party  to  a  litigation 
has  an  interest  ii.  the  appeal  from  any  part  of  it.  The  sec- 
'  tion  of  the  Idaho  statute — 4808 — is  identical  with  that  of  sec- 
tion 940  of  the  California  statute  (3  Deering's  Code),  and 
with  the  former  statute  of  Utah,  Compiled  Law^s  of  1888,  sec- 
tion 3636 ;  the  Idaho  statute  and  the  Utah  statute  being  both 
copies  from  the  California  statute,  and  the  decisions  rendered 
on  that  clause  are  adopted  as  a  part  of  the  statute  of  these 
states.  In  California  the  question  has  been  decided  in  the 
following  cases:  Vincent  v.  Collins,  122  Cal.  390,  55  Pac. 
129;  Senter  v,  De  Bemal,  38  Cal.  6^0,  Randall  v.  Hunter, 
69  Cal.  80,  10  Pac.  130;  O'Kane  v.  Daly,  63  Cal.  317,  and 
a  vast  array  of  other  cases  cited  in  above.  The  same  question 
has  been  decided  in  Utah  on  the  same  statute.  {Roche  v, 
Stanley,  15  Utah,  314-317,  49  Pac.  648;  Commercial  Nat. 
Bank  of  Ogden  v.  United  States  etc.  Co,,  13  Utah,  189,  44 
Pac.  1043;  Voorhees  v.  Manti  City,  13  Utah,  438,  45  Pac. 
564.) 

AILSniE,  J. — ^The  respondents  have  made  a  motion  to 
dismiss  the  appeal  in  this  case  upon  the  ground  that  the  no- 
tice of  appeal  is  not  addressed  or  directed  to  all  the  defend- 
ants in  the  case  and  was  not  served  upon  all  the  defendants. 
The  notice  is  addressed  "to  the  clerk  of  the  said  district  court 
and  to  Arthur  Brown,  attorney  for  said  named  defendants." 
The  contention  here  made  is  that'  Mr.  Brown  did  not  represent 
all  the  defendants,  and  that  the  notice  was  therefore  not  di- 
rected to  any  defendants  not  represented  by  him.  This  was 
not  sufficient,  however,  to  vitiate  the  notice  of  appeal.  (Rev. 
Stats.,  sees.  4808,  4924;  2  Ency.  of  PI.  &  Pr.  216.)  This  ob- 
jection, however,  is  only  made  by  the  defendants  represented 
by  counsel,  and  if  a  matter  oi  any  consequence,  it  would  seem 
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that  it  should  only  be  available  to  the  parties  not  named  and 
to  whom  it  was  not  addressed. 

There  are  two  reasons  why  the  objection  made  by  respond- 
ents that  all  the  defendants  were  not  served  should  be  over- 
ruled :  1.  There  is  nothing  in  this  record  showing  whether  all 
the  defendants  were  served  by  process  and  brought  into  the 
trial  court  or  not,  nor  is  there  anything  before  us  to  indicate 
that  anybody  was  ever  served,  except  the  defendants  who 
appear  in  this  court.  We  are  therefore  unable  to  say  that 
the  appellants  have  failed  to  serve  any  defendant  who  was 
brought  into  the  trial  court  by  service  of  process  or  other- 
wise; 2.  The  motion  to  dismiss  the  appeal  does  not  specify 
or  indicate  any  person  or  persons  upon  whom  service  of  no- 
tice of  appeal  was  not  made.  Counsel  for  respondent  has 
cited  us  to  a  number  of  decisions  from  the  California  and 
U^^  courts  on  this  question,  but  this  court  has  so  frequently 
passed  upon  the  identical  question  discussed  in  his  brief  that 
it  is  scarcely  necessary  to  look  beyond  our  own  cases  for  au- 
thority on  this  point.  (Titiman  v.  Alamance  Min.  Co.,  9 
Idaho,  240,  74  Pac.  529,  and  cases  there  cited.)  The  motion 
to  dismiss  the  appeal  is  denied. 

This  appeal  is  taken  from  a  judgment  entered  on  demur- 
rer. About  twenty  appropriators  and  users  of  the  waters  of 
the  Malad  or  Big  Wood  river  commenced  their  action  against 
about  seven  hundred  other  appropriators  and  users  of  the 
waters  of  that  stream,  setting  up  the  respective  rights  and 
priorities  of  the  plaintiffs  and  alleging  that  the  defendants 
were  hindering  and  obstructing  the  plaintiffs  in  the  exercise 
of  their  rights  and  several  appropriations  and  the  wrongful 
and  unlawful  diversion  by  the  defendants  of  the  waters  of 
said  stream  to  the  damage,  injury  and  prejudice  of  the  rights 
of  the  plaintiffs,  and  praying  for  a  decree  quieting  the  title 
of  the  respective  parties  to  the  waters  of  the  Malad  river  and 
its  tributaries  and  determining  and  decreeing  the  respective 
rights  and  priorities,  and  for  an  injunction  restraining  each 
from  interfering  with  the  respective  rights  of  the  others. 
Arthur  Brown  and  four  other  defendants  filed  demurrers  to 
the  complaint  upon  various  grounds,  the  principal  of  which — 
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and  the  one  upon  which  the  demurrer  seems  to  have  been 
sustained — is  that  there  is  a  misjoinder  of  parties  plaintiff 
and  defendant.  This  demurrer  was  sustained  by  the  court 
and  the  judgment  of  dismissal  of  the  action  was  thereupon 
entered.  No  oral  argument  was  made  by  counsel  for  respond- 
ents in  this  court  and  the  brief  on  file  leaves  it  quite  uncer- 
tain and  indefinite  as  to  the  particular  ground  upon  which 
they  rely  for  a  justification  of  the  ruling  of  the  court  in  sus- 
taining the  demurrer.  As  far  as  we  are  able  to  gather  from 
the  brief,  ho^/ever,  it  would  seem  that  the  argument,  when 
reduced  to  its  conclusion,  amounts  to  the  contention  that  there 
has  been  a  misjoinder  of  parties  plaintiff  and  a  misjoinder 
of  parties  defendant.  This  contention  seems  to  be  founded 
upon  .the  proposition  that  it  appears  from  the  complaint  that 
the  plaintiffs  own  separate  and  distinct  water  rights,  each  in 
his  separate  and  individual  right,  and  that  they  own,  occupy 
and  irrigate  separate  and  distinct  tracts  or  parcels  of  land, 
each  in  his  own  individual  right,  and  that  there  is  no  com- 
mon right,  interest  or  ownership  in  any  particular  or  dis- 
tinct tract  of  land  or  water  right,  and  therefore  no  common 
interest  which  justifies  a  joinder  of  parties  plaintiff.  The 
same  contention  is  made  as  to  the  parties  defendant.  It  is 
admitted  in  this  court  and  so  appears  from  the  complaint, 
that  each  individual  owns  his  own  distinct  or  separate  tract 
of  land  and  the  water  right  appurtenant  thereto.  The  ques- 
tion therefore  arises :  Have  the  plaintiffs  such  common  .in- 
terest in  the  subject  of  the  action  and  in  obtaining  the  re- 
lief demanded  as  will  justify  them  in  joining  as  plaintiffs  in 
this  action?  The  same  question  arises  as  to  the  joinder  of 
the  defendants  herein.  Sections  4101  and  4102  of  the  Revised 
Statutes  are  as  follows: 

'*Sec.  4101.  All  persons  having  an  interest  in  the  subject 
of  the  action,  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided  in  this 
code. 

**Sec.  4102.  Any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  detenni- 
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nation  or  settlement  of  the  question  involved  therein.  And 
in  an  action  to  determine  the  title  or  right  of  possession  to 
real  property  which,  at  the  time  of  the  commencement  of  the 
action,  is  in  the  possession  of  a  tenant,  the  landlord  may  be 
joined  as  a  party  defendant." 

It  is  claimed  that  these  provisions  are  sufficiently  broad  to 
cover  a  case  of  joinder  such  as  the  one  under  consideration. 

It  has  been  frequently  held  that  the  appropriators  and  users 
of  water  from  the  same  stream  where  each  owned  his  sepa- 
rate land  and  right  could  not  join  in  an  action  against  other 
appropriators  and  users  of  water  from  the  same  stream  for 
the  recovery  of  damages  for  an  obstruction  of  their  rights 
or  an  unlawful  diversion  of  the  water  to  their  damage  or 
prejudice ;  and  it  has  been  held  by  the  same  authorities  that 
such  parties  had  sufficient  common  interest  that  would  justify 
them  in  uniting  as  joint  plaintiffs  in  a  suit  td  enjoin  a  contin- 
uation and  repetition  of  such  unlawful  acts.  {Churchill  v. 
Lauer,  84  Cal.  233,  24  Pac.  107 ;  Bonnow  v.  Delmue,  23  Nev. 
29,  41  Pac.  1074;  Foreman  v.  Boyle,  88  Cal.  290,  26  Pac.  94; 
Blaisdell  v.  Stephens,  14  Nev.  17,  33  Am.  Rep.  523;  Miller 
V.  Highland  Ditch  Co.,  87  Cal.  430,  22  Am.  St.  Rep.  254,  25 
Pac.  550 ;  Bliss  on  Code  Pleading,  sec.  76 ;  Kinney  on  Irriga- 
tion, sec.  327.  See,  also,  Kennedy  v.  ScovUle,  12  Conn.  316; 
May  V,  Parker,  12  Pick.  (Mass.)  34,  22  Am.  Dec.  392.)  The 
principle  upon  which  these  two  distinct  holdings  are  based 
seems  to  us  clear  and  obvious. 

Famham  on  Waters  and  Water  Rights,  volume  3,  section 
687b,  says:  **The  relation  of  prior  and  subsequent  appropri- 
ators of  the  waters  of  a  stream  is  that  of  tenants  in  common, 
the  respective  rights  of  whom  a  court  of  equity  has  the  power 
to  ascertain  and  determine  and  to  fix  the  times  at  which 
each  may  have  the  use  of  the  water."  This  text  appears  to 
find  support  in  Becker  v.  Marble  Creek  Irr,  Co.,  15  Utah, 
225,  49  Pac.  892 ;  Frey  v.  Lowden,  70  Cal.  550,  11  Pac.  838. 

An  examination  of  the  decisions  of  this  court  in  irriga- 
tion cases  for  the  last  twenty-five  years  discloses  the  fact  that 
the  practice  pursued  by  the  plaintiffs  in  this  case  as  to  joinder 
of  parties  plaintiff  and  defendant  has  been  uniformly  fol- 
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lowed  and  apparently  recoi^nized  by  the  court  as  well  as  the 
members  of  the  bar.  And  while  the  question  here  raised 
has  never  before  been  passed  upon  by  this  court,  many  cases 
open  to  the  same  objection  as  here  urged  have  been  from  time 
to  time  before  the  court.  This  practice  has  become  general 
and  well  recognized  in  this  state  in  irrigation  cases,  although 
never  before  mooted  in  this  court. 

It  is  clear  that  all  the  appropriators  and  users  of  water 
from  a  common  source  have  in  a  manner  a  common  interest 
in  having  the  rights  of  the  respective  appropriators  deter- 
mined and  quieted  by  the  courts  and  in  a  decree  enjoining 
any  and  all  appropriators  who  are  inclined  to  interfere  with 
or  obstruct  the  rights  of  others  or  divert  water  to  which  they 
are  not  entitled  from  so  doing  by  the  restraining  and  injunc- 
tive power  of  a  court  of  equity.  Such  a  joinder,  we  think, 
authorized  by  sections  4101,  4102,  Revised  Statutes,  supra. 
The  reason  for  such  a  practice  is  peculiarly  strong  and  urgent 
in  irrigation  cases  under  the  law  as  it  exists  in  this  state. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  overrule  the  demurrer 
and  proceed  in  accordance  with  the  views  herein  expressed. 
Costs  award  3d  to  appellants. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  PETITION  FOR  REHEARmG. 
(August  9,  1905.) 

STOCKSLAGER,  C.  J.— The  defendant,  Arthur  Brown, 
files  a  petition  for  a  rehearing  and  insists  that:  ''The  ground 
of  demurrer  is  not  merely  misjoinder  of  plaintiff  or  misjoin- 
der of  defendants,  but  misjoinder  of  causes  of  action  as  well." 
It  is  insisted  by  learned  counsel  that  the  first  plaintiff,  Mr. 
Frost,  resides  below  the  junction  of  Big  and  Little  Wood 
river.  The  next  plaintiff,  Mr.  Walter,  is  located  above  the 
junction  of  the  two  rivers,  end  still  further  off  he  says  is 
Alice  Silva,  who  resides  on  Camas  Prairie  on  one  of  the  trib- 
utaries of  Big  Wood  river.  Then  he  asks  the  questions : 
**What  right  of  action  has  she  against  any  person  who  takes 
water  from  Wood  river  on  another  branch  away  off!    What 
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right  of  action  has  she  against  those  who  take  water  from 
Little  Wood  river  nearly  one  hundred  miles  away  t  How  can 
she  join  with  Frost  t  Have  they  anything  in  common  what- 
ever against  these  defendants?  What  may  be  said  as  to  her. 
is  equally  applicable  to  all  the  plaintiffs/'  As  we  read  the 
petition  for  rehearing  the  above  questions  fairly  present  the 
contention  of  the  petitioner.  Technically  speaking,  it  may 
be  true  that  Alice  Silva  and  other  plaintiffs  may  have  no  par- 
ticular interest  in  the  amount  of  water  that  is  permitted  to 
flow  down  Big  and  Little  Wood  river  to  their  junction  and 
thus  supply  the  demands  of  the  plaintiff  Frost;  yet  we  do 
not  overlook  the  fact  that  in  the  settlement  of  cases  of  this 
character  every  user  of  water  on  the  stream  and  all  of  its 
tributaries  in  litigation  are  interested  in  the  final  award  to 
each  claimant.  In  this  ease  Alice  Silva  has  a  common  interest 
with  every  user  of  water  on  Camas  creek,  as  it  is  termed 
(the  Malad  river  in  reality),  as  well  as  every  tributary  of 
either  Big  or  Little  Wood  river  that  furnishes  water  which 
may  be  claimed  by  the  appropriator  farthest  down  the 
stream — ^in  this  case  Frost.  The  contention  of  Mr.  Frost  is 
that  all  appropriators  above  him  on  either  Big  or  Little  Wood 
river  (which  means  those  streams  with  all  their  tributaries) 
are  taking  water  that  belongs  to  him,  and  if  he  so  desired 
he  might  commence  his  action  making  all  the  appropriators 
of  the  waters  of  those  two  streams  with  their  tributaries  de- 
fendants; but  if  other  parties  desire  to  join  him  as  plaintiff 
with  a  view  to  a  final  determination  of  all  the  respective 
rights  of  the  claimants  of  all  the  waters  of  Big  and  Little 
V^ood  river  with  their  tributaries,  even  though  they  may  be 
at)ove  the  junction  of  the  two  streams,  we  can  see  no  objec- 
tion to  such  joinder  of  action,  and  this  is  on  the  theory  that 
every  claimant  of  the  water  of  either  stream,  it  matters  not 
whether  it  be  at  the  upper  or  lower  end  of  cither  or  after  the 
junction  of  the  two,  is  interested  in  a  final  adjudication  of  all 
tbe  claimants  of  all  the  waters  that  flow  to  the  claimants  at 
the  lower  end  of  the  stream  after  its  junction.  Li  ether  words, 
in  my  view  of  the  question  presented  by  the  demurrer,  it  mat- 
ters but  little  who  are  plaintiffs  and  who  are  defendants  in 
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the  settlement  of  eases  of  this  character,  the  real  issue  being 
who  is  first  in  right  to  the  use  of  the  waters  in  dispute.  The 
complaint  naturally  comes  from  the  lower  appropriator,  and 
when  he  complains  each  and  all  of  the  appropriators  above 
are  interested  in  knowing  who  if  anyone  is  taking  water  that 
should  be  permitted  to  flow  down  the  stream  to  him.  An 
appropriator  at  the  upper  end  of  the  stream  may  know  that 
the  injury  being  done  the  lower  appropriator  is  the  result 
of  water  baing  taken  from  the  stream  between  his  appropria- 
tion and  the  complainant,  and  hence  he  is  interested  in  a 
final  settlement  of  the  question  as  to  the  time  and  right  of 
each  user  of  the  water  of  the  stream  and  thus  may  properly 
join  the  lower  appropriator  in  such  final  settlement  of  the 
question  and  relieve  himself  of  the  charge  of  wrongful  use  of 
the  water  in  dispute.    The  petition  for  a  rehearing  is  denied. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(July  18,  1905.) 
CHEMUNG  MINING  COMPANY  v.  HANLET. 

[81  Pac.  619.] 

Order  or  Dbcision  DsNYiNe  Motion  to  Appoint  a  fiEosivEB — ^AppsiiL- 
ABLE — Power  op  Supreme  Court  to  Appoint  Begbiyer — Appuca- 
noN  for  Appointment  op  Beceiver — ^Denied. 

1.  Under  the  provisions  of  section  9,  article  5  of  the  eonstitu- 
tion  of  Idaho,  the  order  or  decision  of  a  district  court  or  judge 
denying  a  motion  for  the  appointment  of  a  receiver  is  an  appeal- 
able order  or  decision. 

2.  Under  the  provisions  of  said  section  of  the  constitution,  this 
court  has  the  power  to  appoint  a  receiver  to  act  pending  the  litiga* 
tion. 

3.  Under  the  facts  as  presented  by  the  record  on  this  applica- 
tion fur  the  appointment  of  a  receiver,  held,  not  sufficient  to  war- 
rant such  appointment  and  the  application  is  denied. 

(Syllabus  by  the  court.) 
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APPLICATION  in  an  action  by  the  Chemung  Mining  Com- 
pany against  Kennedy  J.  Hanley  for  the  appointment  of  re- 
ceiver pending  the  litigation.    Denied. 

George  Turner,  John  P.  Gray  and  Albert  Allen,  for  Plain- 
tiflp,  file  no  brief. 

W.  E.  Borah  and  M.  A.  J^olsom,  for  Defendant,  file  no  brief. 

SULLIVAN,  J. — This  is  an  original  application  to  this 
court  for  an  order  appointing  a  receiver  to  collect  and  receive 
the  proceeds,  amounting  to  over  $300,000,  of  a  certain  judg- 
ment and  decree  rendered  in  the  circuit  court  of  the  United 
States  for  the  district  of  Idaho,  northern  division,  on  the 
tenth  day  of  May,  1904,  in  a  certain  action  wherein  Kennedy 
J.  Hanley  was  complainant  and  Charles  Sweeney,  F.  Lewis 
Clark  and  the  Empire  State-Idaho  Mining  and  Developing 
Company  were  the  defendants,  and  for  an  order  directing 
and  requiring  said  Hanley  to  assign  and  transfer  said  judg- 
ment and  decree  and  all  moneys  adjudged  to  be  paid  thereby 
to  said  receiver,  a^d  enjoining  and  restraining  said  Ken- 
nedy J.  Hanley,  his  agents  and  attorneys,  from  in  any  man- 
ner assigning  or  transferring  said  judgment  except  to  such 
receiver,  and  from  in  any  manner  collecting  or  receiving  said 
judgment  and  from  in  any  manner  interfering  with  such  re- 
ceiver in  the  collection  thereof.  This  application  was  heard 
upon  the  affidavit  of  George  Turner,  Esq.,  and  upon  the 
transcript  on  appeal  in  this  action.  The  complaint  in  this 
action  was  filed  December  3,  1901.  The  action  was  brought 
by  the  plaintifi?,  the  Chemung  Mining  Company,  against  the 
defendant,  Kennedy  J.  Hanley,  to  recover  from  said  Han- 
ley a  one-eighth  interest  in  and  to  the  Skookum  mining  claim, 
situated  in  the  Yreka  mining  district,  Shoshone  county.  We 
shall  hereafter  refer  to  the  Chemung  Mining  Company  as 
the  Chemung  company  and  to  the  Empire  State-Idaho  Min- 
ing and  Development  Company  as  the  ** Empire  company." 

It  is  alleged,  among  other  things'  in  the  complaint,  that 
said  Hanley  procured  the  title  to  said  one-eigath  interest  in 
said  mining  claim  as  trustee  or  agent  for  the  plaintiff  corpora- 
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tion  on  or  about  August  1,  1897,  and  ha^  since  that  time 
fraudulently  and  wrongfully  refused  to  convey  the  same  to 
complainant,  wnich  allegations  are  denied  by  the  defendant, 
and  defendant  averred  that  he  purchased  said  one-eighth  in- 
terest for  and  on  his  own  behalf.  The  ownership  of  that  one- 
eighth  interest  is  the  main  issue  in  this  action.  It  appears 
from  the  record  that  the  Chemung  company  was  organized 
by  the  said  Sweeney  &  Clark  under  the  laws  of  the  state  of 
Washington  on  tLe  fifth  day  of  August,  1896,  and  for  the 
purpose,  among  other  things,  of  buying,  selling,  acquiring 
and  operating  mines  and  mining  claims  within  the  United 
States;  that  its  capital  stock  consisted  of  five  hundred  thou- 
sand shares  of  the  par  value  of  $5  each;  that  Charles  Swee- 
ny, F.  Lewis  Clark  and  the  defendant,  Kennedy  J.  Hanley, 
were  the  owners  of  all  of  the  stock  of  that  corporation  except 
a  few  shares  held  by  employees  of  said  Sweeney  &  Clark  in 
order  to  qualify  them  as  directors  of  said  corporation.  The 
defendant,  Kennedy  J.  Hanley,  owned  one  hundred  thousand 
shares  of  said  stock. 

In  limine,  we  are  met  with  two  questions.  The  first  is  as  to 
whether  an  order  of  a  district  court  refusing  to  appoint  a 
receiver  pending  the  litigation  is  an  appealable  order.  Under 
the  provisions  of  section  9,  article  5  of  our  state  constitution, 
this  court  has  jurisdiction  to  review,  upon  appeal,  any  deci- 
sion of  the  district  court  or  the  judges  thereof.  An  order 
granting  or  refusing  a  motion  for  the  appointment  of  a  re- 
ceiver is  a  decision,  and  such  decision  is  appealable;  there- 
fore the  order  of  the  district  court  denying  the  appointment 
of  a  receiver  in  this  case  is  an  appealable  order. 

The  second  question  is:  Has  this  court  power  to  appoint 
a  receiver  in  this  case!  Under  the  provisions  of  section  9 
of  our  constitution,  supra,  the  supreme  court  has  original 
jurisdiction  to  issue  writs  of  mandamus  and  other  writs 
therein  named,  and  also  is  given  authority  to  issue  all  writs 
necessary  or  proper  to  the  complete  exercise  of  its  appellate 
jurisdiction. 

In  Pacific  Ly.  Co.  v.  Ketchum,  95  U.  S.  2,  24  L.  ed.  347, 
the  supreme  court  of  the  United  States  held  that  that  court 
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had  power  under  section  716  of  the  United  States  Revised 
Statutes,  to  appoint  a  receiver.  The  provisions  of  that  sec- 
tion after  specifying  some  writs  which  the  court  may  issue, 
provides  that  it  may  have  power  to  issue  all  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  for  the  ex- 
ercise of  its  jurisdiction.  The  provisions  of  that  statute  are 
substantially  the  same  as  the  provisions  of  said  section  9,  ar- 
ticle 5  of  our  constitution.  (See,  also,  High  on  Receivers,  3d 
ed.,  sec.  41;  Goddard  v.  Ordway,  94  U.  S.  672,  24  L. 
ed.  237;  20  Am.  &  Eng.  Ency.  of  Law,  62.)  This  court 
has  the  authority  to  appoint  a  receiver  in  the  exercise  of  its 
appellate  jurisdiction. 

The  Empire  company  was  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  New  York,  and  was  or- 
ganized and  controlled  by  said  Sweeney  &  Clark.  Sweeney 
was  the  manager  of  the  said  corporation  from  the  date  of 
its  organization  in  the  latter  part  of  1897  or  early  part  of 
1898,  up  to  and  including  a  part  of  the  year  1900,  and  was 
the  controlling  spirit  of  the  Chemung  company  during  the 
time  that  the  litigation  was  going  on  between  Hanley  and 
Sweeney  and  Clark,  and  the  Chemung  company  and  the  Em- 
pire company,  which  litigation  was  carried  on  in  the  state 
and  United  States  courts,  as  shown  by  the  cases  of  People 
ex  rel.  Chemung  Min.  Co.  v.  Cunningham,  6  Idaho,  113,  53 
Pac.  451,  Hanley  v.  Sweeney  et  al,  109  Fed.  713,  48  C.  C.  A. 
613,  Hanley  v.  Beatty,  TJ,  S.  Disi,  Judge,  117  Fed.  59,  54  C.  C. 
A.  445,  Sweeney  et  al  v.  Hanley,  126  Fed.  97,  61  C.  C.  A.  153, 
and  the  Empire  State-Idaho  Min.  etc.  Co,  v.  Hanley,  198  U.  S. 
292,  25  Sup.  Ct.  Rep.  691,  49  L.  ed.  1056. 

On  September  19,  1898,  the  Chemung  company  executed 
and  delivered  to  the  Empire  company  its  certain  deed  con- 
veying to  the  Empire  company  all  of  the  property  and  assets 
of  the  Chemung  company  of  whatsoever  kind  or  nature  and 
wherever  situated.  Said  deed  contains  the  following,  among 
other,  provisions: 

'*Thi8  indenture  made  this  nineteenth  day  of  September, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
Idaho,  Vol.  11—20 
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ninety-eight,  by  and  between  the  Chemung  Mining  Company, 
a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  Washington,  and  having  its  principal  place  of  busi- 
ness in  the  city  and  county  of  Spokane,  state  of  Washington, 
the  party  of  the  first  part,  and  the  Empire  State-Idaho  Min- 
ing and  Developing  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New  York,  and  hav- 
ing its  principal  place  of  business  in  the  city  and  county  of 
New  York,  state  of  New  York,  the  party  of  the  second  part, 
witnesseth : 

**  Whereas,  the  stockholders  of  said  party  of  the  first  part, 
at  a  special  meeting  of  said  stockholders,  duly  called  for  that 
purpose,  duly  adopted  the  following  resolutions:  *  Resolved: 
That  the  action  of  the  board  of  trustees  of  Chemung  Mining 
Company,  accepting  the  offer  of  the  Empire  State-Idaho  Min- 
ing and  Developing  Company  to  purchase  the  whole  of  the 
property  and  assets  of  the  Chemung  Mining  Company  of 
whatsoever  kind  or  nature  and  wherever  situated  and  par- 
ticularly the  following  described  lode  mining  claims:  the 
'Jersey  Fraction,'  'Lilly  May,'  'Carriboo,'  'Goodluck,'  and 
'Butte  Consolidated'  lode  mining  claims,  designated  by  the 
surveyor  general  as  lot  No.  1220,  embracing  a  portion  of 
section  twelve  (12)  in  township  forty-eight  (48)  north,  of 
range  two  (2)  east,  Boise  meridian,  and  of  the  unsurveyed 
public  domain,  in  the  Yreka  mining  district,  Shoshone  county, 
state  of  Idaho,  containing  eighty-nine  acres  and  eight  hun- 
dred and  one  thousandths  of  an  acre  of  land,  more  or  less, 
for  a  more  particular  description  of  the  boundaries  of  which 
said  lode  mining  claims  reference  is  hereby  made  to  the  rec- 
ord of  the  patent  therefor,  issued  by  the  government  of  the 
United  States  of  America,  and  recorded  in  the  office  of  the 
recorder  of  the  general  Isaid  office  in  volume  294  at  pages 
397  to  402,  inclusive;  also  all  of  the  right,  title  and  interest 
of  the  Chemung  Mining  Company,  the  same  being  an  un- 
divided one-third  interest  of,  in  and  to  the  Skookum  lode 
mining  claim. 

''4.  Also  all  of  the  other  assets  and  property  of  the  said 
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party  of  the  first  part  of  whatever  kind  or  nature  and  wher- 
ever situated.'' 

While  a  specific  description  of  said  one-third  interest  in 
Skookum  is  given  in  said  deed,  after  that  follows  the  general 
grant  of  **all  other  assets  and  property  of  the  said  party  of 
the  first  part  of  whatever  kind  or  nature  and  wherever  sit- 
uated." This  was  an  enlargement  on  the  specific  descrip- 
tion, and  included  all  property  and  assets  of  the  Chemung 
company  of  every  nature  and  kind  wherever  situated.  It  is 
clear  to  me  from  the  resolution  of  said  board  as  found  in  the 
deed,  and  from  the  other  provisions  found  in  the  deed,  that 
the  Chemung  company  intended  to  sell,  and  did  sell  and 
convey,  to  the  Empire  company  all  the  property  of  what- 
ever kind  and  nature  that  it  owned.  The  record  also  shows 
that  at  the  time  said  deed  was  executed,  Sweeney  &  Clark 
were  in  fact  the  Chemung  Mining  Company  and  believed 
at  that  time  that  the  Chemung  company  owned  only  a  one- 
third  interest  in  said  claim,  and  that  it  was  the  intention  to 
convey  all  of  the  interest,  whatever  it  might  be,  in  said  Skoo- 
kum claim,  be  it  one-third  thereof  or  more.  When  we  come 
to  consider  the  language  used  in  said  deed,  we  do  not  think 
more  appropriate  language  could  have  been  selected  to  show 
the  intention  of  the  grantor  to  convey  to  the  grantee  all  of 
the  property  of  whatsoever  kind  and  nature  that  it  owned 
anywhere  or  place,  to  the  Empire  company,  and  if  the  Che- 
mung company  was  the  equitable  owner  of  a  one-eighth  in- 
terest in  said  Skookum  claim  at  the  time  said  deed  was  made, 
that  interest  was  conveyed  to  the  Empire  company  by  said 
deed. 

In  Idaho  Min,  Co.  v.  Union  Co.,  5  Idaho,  119,  47  Pac.  99, 
the  description  in  the  deed  was  as  follows:  ^'Also  all  the  ma- 
chinery, engines,  boilers,  hereby  conve3dng  to  said  JeflP  Clark 
all  the  property,  real,  personal  and  mixed,  belonging  to  said 
William  C.  Schultz,  and  located  in  said  county  of  Bingham, 
Idaho,"  and  that  was  held  to  convey  a  mining  claim  owned 
by  said  Schultz  and  not  named  in  said  deed.  In  that  case 
it  was  contended  that  because  the  deed  named  the  **  Robin- 
son" claim  and  did  not  name  the  Austin  claim,  that  the 
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Austin  claim  was  not  conveyed.  But  the  court  held  that 
the  general  clause  in  said  deed  conveyed  whatever  interest 
the  grantor  had  in  the  Austin  claim.  (See,  also,  Frey  v. 
Clifford,  44  Cal.  335;  Lick  v.  0 'Donald,  3  Cal.  59,  58  Am. 
Dec.  383.) 

In  Pettigrew  v.  Dobbellar,  63  Cal.  363,  the  court  held  that 
the  following  description,  to  wit:  "All  lands  and  real  estate 
belonging  to  the  said  party  of  the  first  part  wherever  the 
same  may  be  situated,"  passes  the  title  to  all  property  which 
the  grantor  had. 

Clifton  Co.  V.  Randall,  82  Iowa,  89,  47  N.  W.  905,  passes 
upon  the  sufiBciency  of  a  description  in  a  conveyance  similar 
to  the  one  at  bar,  and  in  the  course  of  the  decision  the  court 
said:  **The  South  Park  Company  conveyed  to  plaintiff  by 
deed,  wherein  the  description  of  the  property  is  given  by  lots, 
blocks,  or  government  divisions,  etc.,  followed  by  these  words : 
'Also  together  with  all  other  lands  that  may  not  have  been 
heretofore  described  belonging  to  the  South  Park  Company.' 
Appellant  contends  that  certain  lots  are  expressly  mentioned ; 
that  that  excludes  all  others,  and  as  lot  22  is  not  mentioned, 
it  did  not  pass  by  the  deed.  Such  a  construction  of  this  deed 
would  be  against  the  manifest  intent  of  the  grantor.  The 
evident  purpose  was  to  convey  all  the  land  owned  by  the 
grantor,  ....  to  convey  any  omissions  and  express  the  pur- 
pose of  the  parties  the  recital  quoted  was  added  of  what 
further  was  conveyed.*'  We  therefore  hold  that  if  the  Che- 
mung company  was  the  owner  of  said  one-eighth  interest  in 
the  Skookum  mine  at  the  time  said  deed  was  executed,  it  con- 
veyed that  interest  to  the  said  Empire  company. 

The  case  of  Hanley  v.  Sweeney  et  al,  109  Fed.  712,  48  C. 
C.  A.  612,  was  a  suit  in  equity  brought  by  said  Hanley  as 
complainant  to  obtain  a  decree  annulling  two  certain  deeds 
made  to  the  defendants  Sweeney  &  Clark.  It  was  held  in 
that  case  that  the  deed  from  Hanley  to  Sweeney  &  Clark  of 
said  one-eighth  interest  in  the  Skookum  mine  was  obtained 
fraudulently;  and  in  the  suit  of  Hanley  v.  Beatty,  District 
Judge,  117  Fed.  59,  54  C.  C.  A.  445,  which  was  a  proceeding 
for  a  writ  of  mandate  to  said  judge  to  compel  him  to  pro- 
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ceed  and  enforce  a  certain  judgment  in  the  circuit  court  of 
the  United  States  for  the  district  of  Idaho,  northern  divi- 
sion, wherein  said  Kennedy  J.  Hanley  was  complainant  and 
said  Sweeney  &  ClaiAc,  F.  Lewis  Clark  and  the  said  Empire 
State-Idaho  Mining  and  Developing  Company,  a  corpora- 
tion, were  defendants,  which  was  a  suit  in  equity  to  quiet  the 
title  of  said  Hanley  to  the  said  one-eighth  interest  in  the 
Skookum  mining  claim.  It  was  held  in  the  said  case  of 
Hanley  v.  Beatty  that  the  action  of  Hanley  v.  Sweeney,  Clark 
and  the  Empire  Company  was  an  action  to  quiet  title,  and 
for  other  relief,  and  that  the  court  had  in  that  suit  jurisdic- 
tion to  determine  the  entire  controversy  between  the  parties 
representing  the  mine  and  the  ore  therein,  and  that  it  was 
the  duty  of  the  defendants  to  set  up  all  defenses  that  they 
had  to  complainant's  claim  thereto;  and  in  the  course  of  the 
opinion  the  court  said:  *'It  was  the  duty  of  the  defendants 
to  interpose  all  the  defenses  they  had  to  the  action,  and  hav- 
ing failed  to  do  so,  the  defendant,  the  Empire  Mining  Com- 
pany, is  debarred  from  interposing  a  defense  which  they  had 
at  that  time  by  a  new  action,"  and  that  *'a  judgment  estops 
no*  only  as  to  every  ground  of  recovery  or  defense  actually 
presented  in  the  action,  but  also  as  to  any  ground  which 
might  have  been  presented.''  While  it  is  true  that  the  Em- 
pire company  is  not  claiming  anything  in  this  action,  we 
refer  to  the  above  to  show  that  the  title  to  said  one-eighth 
interest  as  between  the  Empire  company  and  Sweeney  & 
Clark  has  been  quieted  and  settled  in  Hanley.  (See,  also, 
Empire  State-Idaho  Mining  etc,  Co.  et  al.  v.  Hanley,  136  Fed. 
99.)  That  case  was  appealed  to  the  supreme  court  of  the 
United  States,  198  U.  S.  292,  25  Sup.  Ct.  Rep.  691,  49  L. 
ed.  1056,  and  the  appeal  was  dismissed  for  want  of  jurisdic- 
tion. 

The  record  shows  that  Sweeney  &  Clark  were  the  owners 
of  substantially  all  the  stock  and  controlled  the  Chemung 
Mining  Company.  They  also  organized  and  were  the  pro- 
moters of  the  Empire  company,  and  that  Sweeney  was  the 
manager  of  said  company  until  sometime  in  1900;  that  on 
the  nineteenth  day  of  September,  1898,  said  Chemung  com- 
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pany  passed  a  resolution  by  its  board  of  trustees  whereby  it 
accepted  the  offer  of  the  Empire  company  for  the  purchase 
of  all  the  property  and  assets  of  the  former  company  of  what- 
soever kind  or  nature  and  wherever  situated;  that  on  that 
day  the  said  deed  above  referred  to  conveying  all  of  the  prop- 
erty of  the  Chemung  company  to  the  Empire  company  was 
executed  by  the  said  Charles  Sweeney  as  president  of  said 
company;  that  the  consideration  paid  for  all  of  the  property 
conveyed  by  said  deed  was  $25,000;  that  said  sum  was  used 
in  paying  some  debts  due  from  the  Chemung  company,  and 
the  balance  of  nearly  $20,000  was  distributed  among  the 
stockholders,  Sweeney  &  Clark,  and  thereafter,  and  up  to 
the  time  of  the  bringing  this  suit,  nothing  further  is  heard  of 
the  Chemung  company.  It  apparently  lay  dormant  from 
the  time  it  sold  all  its  property  and  distributed  the  considera- 
tion received  therefor  until  this  suit  was  brought,  which  was 
on  December  3,  1901.  Clark  claims  to  have  sold  his  interest 
in  the  Chemung  company  to  Sweeney ;  in  fact,  it  appears  from 
the  record  that  Sweeney  &  Clark  were  the  controlling  spir- 
its and  the  owners  of  all  of  the  stock  of  the  Chemung  com- 
pany, except  several  shares,  and  that  Sweeney  was  the  man- 
ager and  controlling  spirit  of  the  Empire  company;  that  he 
knew  all  of  the  facts  in  regard  to  the  said  one-eighth  interest 
of  the  Chemung  mining  claim  claimed  by  Hanley,  and  his 
own  affidavit,  and  that  of  Clark  made  at  the  time  when  they 
apparently  had  no  reason  for  departing  from  the  truth,  was 
to  the  effect  that  they  recognized  Hanley  as  the  undisputed 
owner  of  said  one-eighth  interest.  In  an  affidavit  made  by 
said  Sweeney  on  the  fifth  day  of  November,  1898,  he  swore, 
among  other  things,  as  follows:  "That  on  the  thirtieth  day 
of  April,  1898,  the  said  Hanley  was  the  owner  of  an  undi- 
vided one-eighth  interest  in  the  Skookum  mining  claim  in 
the  Yreka  mining  district,  Shoshone  county,  state  of  Idaho; 
....  that  on  said  thirtieth  day  of  April,  1898,  the  said 
Hanley  claimed  to  be  also  the  owner  of  the  said  undivided 
one- third  interest  in  said  mining  claim;  ....  and  that  for 
several  days  prior  to  the  thirtieth  day  of  April,  1898,  nego- 
tiations had  been  going  on  between  said  Hanley  and  this  affi- 
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ant  and  said  Clark,  which  said  negotiations  were  finally 
brought  to  a  point  by  an  offer  on  the  part  of  the  afiBant  and 
said  Clark  to  purchase  from  said  Hanley  his  undivided  one- 
eighth  interest  in  the  said  Skookum  lode  mining  claim,  and 
also  his  one  hundred  thousand  shares  of  the  capital  stock." 
F.  Lewis  Clark  in  his  affidavit  of  December  31,  1898,  swore, 
among  other  things,  as  follows:  **0n  Mr.  Sweeney's  return 
to  Spokane,  after  consulting  with  him,  we  talked  with  Mr. 
Hanley  on  several  occasions  concerning  his  interests.  He 
owned  one  hundred  thousand  shares  of  stock  in  the  Chemung 
Mining  Company  and  a  one-eighth  interest  in  the  Skookum 
mining  claim,  and  he  claimed  to  own  the  one-third  interest 
of  the  said  Skookum  claim  in  dispute  as  aforesaid,  but  which 
we  claimed  belonged  to  the  Chemung  Mining  Company.  This 
one-third  interest  was  then  in  litigation  as  aforesaid.  I  asked 
Hanley  at  one  time  to  put  a  price  on  his  Chemung  stock, 
another  price  on  the  one-eighth  interest,  and  another  price 
on  the  one-third  interest  he  claimed  to  own,  and  he  said  if 

he  sold  at  all  he  had  his  idea  of  what  he  ought  to  get 

My  desire  was  to  get  him  to  set  a  price  on  the  Chemung 
stock,  another  price  on  the  one-eighth  interest,  and  another 
price  on  the  one-third  interest  so  we  could  investigate  and 
determine  whether  the  Skookum  was  a  desirable  piece  of 
ground  or  not,  and  if  so,  to  choose  the  interest  we  wanted  to 
buy.  Hanley  said  he  would  not  do  this,  but  he  would  sell 
it  all  together.  We,  Mr.  Sweeney  and  I,  finally  decided  that 
the  best  thing  for  us  was  to  get  this  whole  interest,  and  ob- 
tain an  interview  with  him  fop  the  purpose  of  making  a  trade 
on  this  basis.  The  conversation  resulted  in  this  kind  of  an 
understanding — that  Hanley  should  put  a  price  on  what  he 
owned  beyond  dispute,  that  is,  the  Chemung  stock  and  the 
one-eighth  interest  in  the  Skookum  claim,  and  he  would  also 
put  a  price  on  the  interest  in  litigation  as  aforesaid.  We  did 
not  care  much  what  price  he  put  on  the  interest  in  dispute, 
because  we  were  satisfied  he  had  no  chance  of  winning  that 

interest The  terms  of  the  contract  for  the  purchase 

of  said  Chemung  stock  and  the  one-eighth  interest  in  the 
Skookum  were  $2,000  down,  $18,000  on  or  before  July  1, 
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1898,  and  an  option  on  the  one-third  interest  in  the  Skookum 
in  litigation;  there  was  no  cash  payment,  but  we  had  until 
August  1,  1898,  in  which  to  exercise  our  option." 

Sweeney  and  Clark  in  their  said  affidavits  swore  that  said 
one-eighth  interest  was  the  undisputed  property  of  Hanley. 
Substantially  the  same  statement  is  made  in  the  answer  sworn 
to  by  Sweeney  in  the  case  of  Hanley  v.  Sweeney  et  al.^  109 
Fed.  supra,  and  in  their  testimony  given  on  August  22,  1899, 
and  in  the  sworn  answer  of  the  defendants  in  the  case  of 
Hanley  v.  Chemung  Min.  Co.,  in  the  district  court  (case 
afterward  dismissed),  said  Sweeney  and  Clark  testified  and 
Hwore  that  the  said  one-eighth  interest  in  said  Skookum  min- 
ing claim  was  the  undisputed  property  of  Hanley,  and  he 
was  treated  and  recognized  by  said  Sweeney  and  Clark  and 
the  Chemung  Mining  Company  during  the  entire  period  from 
October,  1897,  to  December  3,  1901,  as  the  owner  of  said  one- 
eighth  interest,  and  it  further  appears  that  during  said  pe- 
riod Hanley  and  Sweeney  and  Clark  and  the  Chemung  com- 
pany were  not  friendly  and  were  litigating  in  the  courts  a 
greater  x)ortion  of  said  time. 

It  is  true  that  the  plaintiffs  in  this  proceeding  have  pro- 
duced the  aflSdavits  of  Keams  and  Cunningham  in  support 
of  their  contention,  to  wit,  that  Hanley  purchased  said  one- 
eighth  interest  as  agent  and  trustee  for  the  Chemung  com- 
pany, but  as  we  view  it,  tie  record  shows  that  said  Sweeney 
&  Clark  were  really  the  Chemung  company  and  the  Empire 
company,  and  controlled  and  managed  their  affairs;  that  at 
the  very  time  they  should  have  spoken  and  claimed  said  one- 
eighth  interest  for  the  Chemung  company,  they  made  affi- 
davits and  otherwise  swore  that  Hanley  was  the  undisputed 
owner  of  said  one-eighth  interest,  and  these  facts  have  great 
weight  with  us  in  determining  this  matter — greater  weight 
than  said  aflSdavits  of  Kearns  and  Cunningham.  And  beyond 
that  Sweeney  was  acting  for  the  Chemung  company,  and 
that  company  is  estopped  from  now  claiming  said  one-eighth 
interest  in  the  Skookum  mining  claim.  It  is  true  that  said 
Sweeney  and  Clark  have  made  recent  aflSdavits  in  which  they 
undertake  to  explain  their  testimony  and  sworn  statements 
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theretofore  made  to  the  effect  that  Ilanley  was  the  undis- 
puted owner  of  said  one-eighth  interest,  and  in  our  view  of 
the  matter  said  explanations  ''fail  to  explain,"  and  indicate 
to  us  that  the  claim  to  said  one-eighth  interest  for  the  Che- 
mung company  was  an  afterthought,  and  put  forth  to  further 
retard  Hanley  in  procuring  the  results  of  his  long-contested 
suits  in  the  United  States  courts,  wherein  and  whereby  those 
courts  have  held  that  Hanley  was  the  owner  of  said  one-eighth 
interest  in  the  Skookum  claim,  and  quieted  his  title  thereto 
as  against  the  Empire  company  and  the  said  Sweeney  & 
Clark,  and  awarded  him  some  $400,000,  which  the  Empire 
company,  under  the  management  of  said  Sweeney,  had  ex- 
tracted from  said  one-eighth  interest  in  said  Skookum  claim, 
belonging  to  said  Hanley. 

This  application  is  presented  to  this  court  on  the  transcript 
on  appeal  from  the  order  of  the  district  judge  refusing  to 
appoint  a  recei\er  to  take  charge  of  the  proceeds  of  the  judg- 
ment of  said  United  States  court.  We  therefore  have  be- 
fore us  all  of  the  evidence  presented  to  the  district  judge  on 
the  application  to  him  for  the  appointment  of  such  receiver. 

We  hold  that  the  showing  is  not  sufficient  to  warrant  the 
appointment  of  a  receiver,  and  the  application  is  denied. 
Costs  of  this  proceeding  awarded  to  defendant 

Stockslager,  C.  J.,  concurs. 

AILSHIE,  J.,  Concurring. — I  agree  with  my  associates 
that  an  order  appointing  or  refusing  to  appoint  a  receiver 
is  appealable,  and  that  under  the  provisions  of  section  9, 
article  5  of  the  constitution,  this  court  has  the  authority,  in 
the  exercise  of  its  appellate  jurisdiction,  to  appoint  a  receiver 
pending  an  appeal.  Upon  the  showing  made  by  this  appli- 
cation, I  do  not  think  we  would  be  justified  in  appointing 
a  receiver  in  this  case.  Nor,  after  an  examination  of  the  en- 
tire record  as  the  same  was  presented  to  the  district  judge, 
would  we  be  justified  in  saying  that  the  trial  judge  abused 
his  discretion  in  refusing  to  appoint  a  receiver.  For  these 
reasons,  I  concur  in  denying  the  motion.  I  think  the  dis- 
cussion in  the  majority  opinion  as  to  the  construction  to  be 
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given  to  the  deed  of  September  19,  1898,  from  the  Chemung 
Mining  Company  to  the  Empire  State-Idaho  Mining  Com- 
pany gratuitous,  and  given  undue  prominence  and  considera- 
tion under  this  application.  That  question  is  here  raised  col- 
laterally, and  by  a  stranger  to  that  contract  who  insists  that 
the  grantor  parted  with  property  to  which  neither  the  grantee 
therein  named  nor  its  successor  in  interest  is  making  any 
claim.  Indeed,  it  is  certainly  a  debatable  question  as  to 
whether  or  not  such  a  grant  will  pass  title  to  a  mere  unas- 
certained and  undetermined  equity  where  the  entire  legal  and 
record  title  rests  in  a  third  party,  and  the  grantor  makes  no 
direct  or  specific  reference  to  such  equity.  On  this,  I  ex- 
press no  view.  Neither  can  I  agree  with  my  brothers  to  the 
extent  to  which  they  go  in  applying  the  principles  of  es- 
toppel to  the  Chemung  company.  In  fact,  I  think  that  ques- 
tion should  be  left  for  determination  upon  the  trial  of  the 
case  on  its  merits.  This  doctrine  of  estoppel  is  getting  to  be 
too  frequently  an  aggressive  interloper,  stalking  around  like 
a  giant  in  courts  of  equity,  instead  of  the  modest  defender 
of  honest  and  fair  dealing  it  was  born  and  bred. 


(August  10,  1905.) 


SHOSHONE  COUNTY  v.  ROLLINS. 
[82   Pac.   105.] 

BoABD  OF  County  CtoMMissiONEES — Special  MEBnN<3 — ^Bokds — ^Ebkct- 
INO  Courthouse  and  Jah^. 

1.  Under  the  provisions  of  section  1757  of  the  Bevised  Statutes, 
providing  for  special  meetings '  of  the  board  oi  county  commis- 
sioners, and  requiring  that  the  order  therefor  must  specify  the 
business  to  be  transacted  at  such  special  meeting  where  an  order 
was  made  calling  a  special  meeting  '  *  for  the  purpose  of  raising  funds 
to  purchase  a  site  for  a  new  courthouse  and  erecting  a  courthouse 
in  said  county/'  such  notice  is  sufficient  to  authorize  the  board 
to  submit  the  question  to  the  electors  of  the  county  whether  bonds 
should  be  issued  ''for  the  purpose  of  purchasing  i  site,  erecting 
a  courthouse  and  jail  and  furnishing  the  same,"  where  it  is  shown 
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that  the  jail  la  to  be  a  room  in  the  courthouse  or  that  the  court- 
house and  jail  constitute  one  building. 

2.  Held,  that  the  bonds  issued  in    pursuance  of  such  proceedings 
and  election  were  valid. 

(Sjllabus  hj  the  court.) 

APPEAL  from  the  District  Court  of  Shoshone  County. 
Honorable  B.  T.  Morgan,  Judge. 

Action  to  determine  the  validity  of  the  issue  of  certain 
county  bonds.    Judgment  for  plaintiff.    Affirmed. 

James  E.  Gyde,  Prosecuting  Attorney,  for  Respondent 

John  H.  Wourms,  for  Appellant 

No  briefs  filed. 

SULLIVAN,  J. — This  case  involves  the  validity  of  certain 
bonds  issued  by  the  board  of  county  commissioners  of  Sho- 
shone county,  for  the  purpose  of  purchasing  a  site  and  con- 
structing a  courthouse  and  jail,  and  furnishing  the  same  for 
the  said  county.  It  was  presented  to  the  court  below  on  an 
agreed  stipulation  of  facts.  It  appeared  from  such  facts  that 
en  the  twenty-fifth  day  of  February,  1905,  Ewen  Mcintosh 
and  Israel  B.  Cowen,  who  were  each  a  duly  elected,  qualified 
and  acting  county  commissioner  in  and  for  said  county,  called 
a  special  meeting  of  said  board  of  county  commissioners  to 
be  held  at  the  city  of  Wallace,  in  said  county,  on  the  eighth 
day  of  March,  1905,  at  2  o'clock  in  the  afternoon  of  that  day. 
Said  meeting  was  called  for  the  following  purpose,  among 
others,  to  wit:  ''To  take  such  action  as  the  said  board  shall 
deem  advisable  and  for  the  best  interests  of  the  said  county 
toward  submitting  to  the  qualified  electors  of  the  said  county 
the  question  whether  the  said  board  of  county  commissioners 
be  authorized  to  bond  the  said  county  for  the  purpose  of  rais- 
ing funds  to  purchase  a  site  for  a  new  courthouse  and  erect- 
ing a  courthouse  in  said  county,  including  the  appointment  of 
appraisers  to  appraise  any  piece  of  property  which  may  be 
deemed  a  desirable  site  for  such  courthouse,  and  do  ever3rthing 
requisite  and  necessary  to  be  done  by  the  said  board  to  further 
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the  project  to  bond  the  said  county  and  erecting  a  new  court- 
house for  said  county  upon  some  suitable  site  in  the  city  of 
Wallace,  said  county,  as  fully  as  the  said  board  could  do  at  any 
regular  meeting  thereof." 

Said  meeting  was  called  under  the  provisions  of  section 
1757  of  the  Revised  Statutes,  which  is  as  follows:  **If  at 
any  time  after  the  adjournment  of  a  regular  meeting  the  busi- 
ness of  the  county  requires  a  meeting  of  the  board,  a  special 
meeting  may  be  ordered  by  a  majority  of  the  board.  The 
order  must  be  entered  of  record,  and  five  days'  notice  thereof 
must,  by  the  clerk,  be  given  to  each  member  not  joining  in 
the  order.  The  order  must  specify  the  business  to  be  trans- 
acted, and  none  other  than  that  specified  must  be  transacted 
at  such  special  meeting."  It  is  stipulated  that  the  clerk  of 
said  board  gave  Fremont  S.  Rowe,  the  other  member  of  said 
board  who  had  not  joined  in  said  order,  more  than  five  days' 
notice  of  said  meeting,  and  also  gave  more  than  five  days' 
public  notice  of  said  meeting,  stating  the  business  to  be  trans- 
acted thereat  as  set  forth  in  said  order  by  notices  thereof 
posted  in  three  conspicuous  places  in  said  county,  one  of  which 
notices  was  posted  at  the  courthouse  door  of  said  county; 
that  at  the  time  and  place  specified  in  said  order  and  notice, 
all  members  of  said  board  met  in  special  session,  and  at  said 
meeting  a  resolution  was  passed  reciting  certain  facts,  and 
providing  for  a  special  election  to  be  held  in  the  said  county 
at  which  should  be  submitted  to  the  qualified  electors  of  said 
county  the  question  whether  the  board  of  county  commission- 
ers should  be  authorized  to  issue  negotiable  coupon  bonds  of 
said  county  to  the  amount  of  $75,000,  '*for  the  purpose  of 
defraying  the  necessary  expense  of  purchasing  such  suitable 
site  for  a  courthouse  and  county  jail  and  erecting  thereon  a 
suitable  county  courthouse,  county  jail  and  furnishing  the 
same  for  said  county."  It  further  appears  that  at  sail  elec- 
tion so  held  there  were  cast  fourteen  hundred  and  forty  votes 
in  favor  of  issuing  said  bonds  and  three  hundrad  and  forty- 
seven  against  it;  that  said  votes  were  duly  canvassed,  as  re- 
quired by  law,  and  the  result  of  such  election  declared ;  that 
thereafter,  on  the  fourteenth  day  of  April,  1905,  said  board, 
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at  a  regular  session,  all  members  being  present,  unanimously 
directed  that  said  county  issue  the  bonds  above  mentioned 
**for  the  purpose  of  defraying  the  necessary  expense  of  pur- 
chasing a  suitable  site  in  the  city  of  Wallace  for  a  courthouse 
and  county  jail,  and  erecting  thereon  a  courthouse  and 
county  jail  and  furnishing  the  same  for  said  county*';  that 
the  law  was  fully  complied  with  in  all  said  matters;  that 
thereafter  due  and  legal  notice  for  the  sale  of  said  bonds  was 
made  and  certain  bids  were  received  for  said  bonds,  and  that 
the  bid  of  the  appellant  in  this  action  being  the  highest  and 
b^  bid,  was  accepted  by  said  board,  and  that  said  bonds  were 
duly  issued  by  said  board  and  signed  by  the  chairman  and 
attested  by  the  clerk  thereof  under  the  seal  of  said  board  and 
countersigned  by  the  county  treasurer,  and  pursuant  to  the 
directions  of  said  appellant,  said  bonds  were  deposited  in  the 
First  National  Bank  of  Chicago,  Illinois,  to  be  delivered  to 
the  appellant  upon  its  paying  said  bank  for  said  county  the 
purchase  price  thereof;  that  said  defendant  refused,  and  still 
refuses  and  neglects,  to  pay  to  the  plaintiff  or  to  the  said  bank 
the  said  purchase  price  thereof,  and  stated  as  a  reason  for 
such  refusal  that  there  was  a  question  whether  the  board  of 
county  commissioners  of  said  county,  sitting  at  a  special  meet- 
ing of  said  board,  had  jurisdiction  at  said  meeting  to  submit 
to  the  qualified  electors  of  the  county  the  question  of  issuing 
the  negotiable  bonds  of  said  county  '*for  the  purpose  of  de- 
fraying the  necessary  expense  of  purchasing  a  site  for  a  county 
courthouse  and  county  jail,  and  erecting  thereon  a  suitable 
courthouse  and  county  jail  and  furnishing  the  same  for  said 
county,  when  the  order  of  said  commissioners,  Mcintosh  and 
Cowen,  made  and  entered  on  the  twenty-fifth  day  of  Febru- 
ary, 1905,  calling  said  special  meeting,  stated  that  said  meet- 
ing was  called  for  the  purpose  of  raising  funds  to  purchase 
a  site  for  a  new  courthouse  and  erecting  a  courthouse  in  said 
county,"  and  did  not  specify  therein  the  erection  of  a  jail 
and  furnishing  the  courthouse  and  jail. 

It  is  stipulated  that  the  board  of  county  commissioners  had 
adopted  plans  and  specifications  for  the  erection  of  said  county 
courthouse  and  jail  and  let  the  contract  for  the  construction 
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thereof,  and  that  said  county  courthouse  and  jail  consisted 
of  but  one  building  covered  by  one  roof;  that  the  jail  was  a 
room  in  said  courthouse.  Upon  the  stipulated  facts  the  trial 
court  held  that  the  said  board  had  authority  under  the  call 
for  said  special  meeting  to  submit  to  the  electors  the  issuance 
of  said  bonds.    The  appeal  is  from  the  judgment. 

The  question  involved  in  this  case  is  whether  under  said 
notice  for  a  special  meeting  which  contained  the  following: 
**  Whether  the  said  board  of  county  commissioners  be  author- 
ized to  bond  the  said  county  for  the  purpose  of  raising  funds 
to  purchase  a  site  for  a  new  courthouse  and  erecting  a  court- 
house in  said  county,"  the  >oard  had  authority  to  submit  to 
the  voters  of  the  county  the  question  whether  the  commission- 
ers be  authorized  to  issue  bonds  **for  the  purpose  of  defray- 
ing the  necessary  expense  of  purchasing  a  suitable  site  for  a 
courthouse  and  county  jail,  and  erecting  thereon  a  suitable 
courthouse  and  county  jail  and  furnishing  the  same  for  said 
county."  It  will  be  observed  that  the  notice  for  the  special 
meeting  refers  to  the  purchase  of  a  site  and  the  erection  of  a 
courthouse  thereon,  and  Joes  not  mention  the  erection  of  a 
jail  and  the  furnishing  of  tne  courthouse  and  jail,  and  the 
question  is  directly  presented  whether  the  board  had  author- 
ity under  the  notice  to  submit  to  the  voters  of  the  county 
the  question  whether  bonds  should  be  issued,  not  only  for  the 
purpose  of  purchasing  a  site  and  erecting  a  courthouse,  but 
for  erecting  a  jail  and  furnishing  the  same.  It  appears  from 
the  record  that  all  of  the  members  of  said  board  were  pres- 
ent at  said  special  meeting  and  unanimously  resolved  to  sub- 
mit the  question  to  the  people  whether  blinds  should  be  issued 
**for  the  purpose  of  purchasing  a  site,  erecting  a  courthouse 
and  jail  and  furnishing  the  same."  Upon  the  foregoing  state- 
ment of  facts  and  the  provisions  of  said  section  1757,  Revised 
Statutes  above  quoted,  it  is  clear  to  us  that  the  board  had  au- 
thority to  submit  the  proposition  of  the  issuance  of  said  bonds 
to  the  people  as  it  was  submitted  to  them.  The  jail  is  to  be 
made  a  part  of  the  courthouse ;  it  is  to  be  a  part  of  the  court- 
house and  a  room  in  the  same  building,  and  it  would  be  most 
technical  to  hold  that  if  the  board  in  its  submission  of  the 


Digitized  by 


Google 


Aug.  1905.]     Pacific  States  etc.  Co.  v,  Dubois.  319 

Points  Decided. 

question  to  the  electors  of  said  county  had  submitted  the  ques- 
tion to  the  electors  whether  a  courthouse,  grand  jury  room 
and  county  oflBces  should  be  erected,  tha'  they  were  not  au- 
thorized to  issue  bonds  for  that  purpose  when  the  notice  of  the 
special  meeting  simply  specified  a  courthouse,  when  all  of  the 
aforesaid  rooms  were  to  be  contained  in  said  courthouse.  * 

We  therefore  hold  that  the  proceedings  of  said  board  were 
regular  and  valid,  and  the  judgment  of  the  trial  court  must  be 
aflSrmed,  and  it  is  so  ordered. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(August  14,  1905.) 

PACIFIC  STATES  SAVINGS,  LOAN  AND  BUILDING 
COMPANY  V.  DUBOIS. 

[83  Pac.  513.] 

Mechanics'  Liens — ^Mortgage — ^Pbiorities — Judgment. 

1.  In  adjusting  the  rights  of  lienholders,  under  the  proyisionB  of 
section  5  and  other  sections  of  an  act  to  secure  liens  for  mechanics 
and  others,  approved  February  7,  1899  (Sees.  Iiaws  1899,  p.  148), 
where  the  erection  or  construction  of  building  was  not  let  to  any- 
one, but  the  owner  employed  men  to  furnish  rock  and  do  the  rock- 
work,  and  employed  others  to  furnish  the  brick,  and  others  to  lay 
them,  others  to  furnish  other  materials,  others  to  furnish  and  do 
the  plumbing,  and  others  to  do  the  carpenter  work,  etc.,  the  court, 
in  the  judgment,  must  declare  the  rank  or  class  of  liens  in  accord- 
ance with  the  provisions  of  section  11  (page  149)  of  said  act,  and, 
where  a  mortgage  lien  attached  prior  to  the  time  that  either  or  any 
of  such  lien  claimants  commenced  work  or  commenced  to  furnish 
material,  the  lien  of  such  mortgage  is  prior  to  the  liens  of  the  last- 
mentioned  laborers  or  materialmen. 

Sahe. 

2.  The  provisions  of  section  11  of  said  act  (Laws  1899,  p.  149) 
apply  to  eases  in  which  there  are  no  intervening  mortgage  liens, 
Where  mortgage  liens  are  involved  in  the  foreclosure  of  mechanics' 
and  materialmen's  liens,  the  time  or  the  date  when  the  building 
was  eommenced,  or  the  laborer  began  work,  or  the  materialmen  com- 
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menced  to   furnish  material,  must  be  taken  into  consideration  in 
determining  the  priority  of  such  liens  over  the  mortgage  liens. 
(Syllabus  by  the  court — Ailshie,  J.,  dissenting.) 

APPEAL  from  the  District  Court  in  and  for  Ada  County. 
Honorable  George  H.  Stewart,  Judge. 

Action  by  A.  J.  Turley  and  others  against  J.  K.  Dnbois. 
From  the  judgment  the  Pacific  States  Savings,  Loan  and 
Building  Company  appeals.     Reversed. 

The  facts  are  fully  stated  in  the  opinion. 

Alfred  A.  Praser,  for  Appellant. 

This  question  involves  a  construction  of  the  statutes  of 
Idaho  relating  to  mechanics'  liens,  and  the  particular  sec- 
tions involved  are  found  in  the  laws  of  the  Fifth  Session  of 
1899  of  Idaho.  In  the  case  of  Root  v.  Bryant,  57  Cal.  48, 
the  court  in  the  syllabi  say:  ''Intermediate  to  the  execution 
and  recording  of  a  mortgage,  work  was  commenced  upon  the 
mortgaged  premises,  and  a  mechanic's  lien  claimed  therefor; 
held,  that  the  lien  of  the  mortgage  was  superior  to  the  me- 
chanic's lien,  unless  the  plaintiff,  at  the  time  he  commenced 
the  work,  had  no  notice  of  the  existence  of  the  mortgage." 
{McClain  v.  Button,  131  Cal.  144,  61  Pac.  273,  63  Pac.  182.) 
In  the  case  of  Home  Sav.  etc.  Assn.  v.  Burton,  20  Wash. 
688,  56  Pac.  940,  the  supreme  court  of  the  state  of  Wash- 
ington, ir  a  case  almost  identical  with  the  case  at  bar,  and 
construing  the  statute  of  Washington,  which  is  the  same  as 
the  statute  of  Idaho,  say,  in  the  opinion  of  the  court:  "The 
appellant  contends  that  its  mortgage  is  entitled  to  prefer- 
ence over  all  liens  which  attached  subsequent  to  the  time 
when  it  was  recorded.  Section  1666  of  the  General  Stat- 
utes (1  Hill's  Code,  par.  1960)  provides  that  'the  liens  pro- 
vided for  in  this  chapter  are  preferred  to  any  lien,  mort- 
gage or  other  encumbrance  which  may  have  attached  sub- 
sequent to  the  time  when  the  building,  improvement  or  struc- 
ture was  commenced,  work  done  or  the  material  was  com- 
menced to  be  furnished.'     The  language  of  this  section  is  so 
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dear  and  unequivocal  that  there  is  no  necessity  to  resort 
to  any  rule  of  construction  to  determine  its  meaning.  When 
the  legislature  said  that  the  liens  for  which  provision  was 
made  are  preferred  to  an>  lien,  mortgage  or  other  encum- 
brance of  which  the  lienholder  had  no  notice  and  was  unre- 
corded, they  also  in  effect  said  that  such  liens  are  not  pre- 
ferred to  mortgages  of  which  the  lienholder  had  notice  or 

were  recorded  at  the  time  the  lien  arose 'Mechanics' 

liens  have  priority  unrecorded,  and  of  which  the  lienor  had 
no  notice  when  the  lien  attached.'  (2  Jones  on  Liens,  2d 
ed.,  p.  441,  par.  1460.)  And  this  court  has  expressed  the 
same  view  in  Huttig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co.,  6 
Wash.  122,  32  Pac.  1073,  in  which  it  is  said:  'Under  the  pro- 
visions of  our  statute,  a  materialman  can  only  claim  a  lien 
from  the  time  he  commenced  to  furnish  materials  for  the 
building;  and  if  such  time  is  subsequent  to  the  creation  of 
the  mortgage  lien,  of  which  he  has  had  notice,  his  claim 
for  materials  is  subject  thereto.'  It  would  seem  that,  under 
the  provisions  of  this  statute  and  the  authorities  cited,  it 
could  hardly  be  doubted  that  appellant's  mortgage  is  prior 
and  superior  to  the  liens  of  these  respondents." 

Quarles  &  Pritchard,  Wyman  &  Wyman,  Johnson  &  John- 
son, Davidson  &  Stoutemeyer,  Gustavo  Kroeger,  J.  T.  Morgan, 
B.  L.  Blewett,  Henry  Z.  Johnson,  Neal  &  Kinyon,  Charles  P. 
Keelsch,  Silas  W.  Moody,  Hawley  Puckett  &  Hawley  and 
Hugh  E.  McElroy,  for  Respondents. 

Our  contention  is  that  the  construction  of  this  section 
of  our  lien  law  must  be,  that  the  lien  of  laborers  and  mate- 
rialmen, in  all  cases,  attach  at  the  commencement  of  the  build- 
ing or  structure,  if  the  work  of  construction  has  been  con- 
tinuous, and  it  makes  no  difference  when  the  work  is  done 
or  materials  furnished,  nor  whether  the  structure  is  erected 
under  an  original  contractor  or  by  the  owner  of  the  premises. 
"The  facts  disclosed  by  the  record  bring  this  case  fully  with- 
in the  rule  laid  down  by  this  court  in  the  case  of  Cahoon  v. 
Levy,  6  Cal.  295,  65  Am.  Dec.  515,  and  on  the  authority  of 
Idaho,  Vol.  11—21 
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that  decision  the  judgment  is  afl&nned."  {Brennan  v.  Marsh, 
10  Cal.  435.)  We  must  construe  our  statute  without  the  aid 
of  the  California  decisions.  In  Gardner  v.  Leek,  52  Minn. 
522,  54  N.  W.  748,  it  is  said:  ** There  is  nothing  novel  or  un- 
just in  a  law  which  gives  priority  to  the  liens  of  mechanics 
and  materialmen  over  those  parties  originating  subsequent 
to  the  commencement  of  the  improvements  on  the  land.  In 
at  least  twenty  states  such  laws  have  been  enacted  and  again 
and  again  have  been  sustained  by  the  courts."  The  con- 
struction contended  for  by  respondents  is  in  harmony  with 
the  general  policy  of  the  laws  of  Idaho  for  the  protection 
of  laborers.  (See  sections  3350  and  3361,  New  Code  of  Civil 
Procedure  giving  liens  to  woodmen  and  farm  laborers.)  A 
mechanic's  lien  is  superior  to  the  lien  of  a  mortgage  as  to 
the  increased  value  of  the  property,  due  to  the  improvements 
made  by  the  lienor  subsequent  to  the  mortgagee.  {Christian- 
Craft  Grocery  Co,  v.  Kling,  121  Ala.  292,  25  South.  629.) 
In  the  case  of  Davis  v.  Bilsland,  18  Wall.  659,  21  L.  ed. 
969,  it  is  said  (construing  Montana  statute) :  ''This  lan- 
guage is  unambiguous;  the  liens  secured  to  the  mechanics 
and  materialmen  have  precedence  over  all  other  encumbrances 
put  upon  the  property  after  the  commencement  of  the  build- 
ing. And  this  is  just.  Why  should  a  purchaser  or  lender 
have  the  benefit  of  the  labor  and  materials  which  go  into  the 
property  and  give  it  its  existence  and  value  t"  We  also 
refer  to  the  following  authorities,  decided  under  statutes 
similar  to  Idaho :  Karisas  Mtg.  Co,  v.  Weyerhauser,  48  Kan. 
335,  29  Pac.  153;  Hextun  Steam  Heater  Co.  v.  Gordon,  2 
N.  Dak.  246,  33  Am.  St.  Rep.  776,  50  N.  W.  708;  VUas  v.  Mc- 
Donough  Mfg.  Co.,  91  Wis.  907,  51  Am.  St.  Rep.  925,  65  N. 
W.  488,  30  L.  R.  A.  778. 

SULLIVAN,  J. — This  action  was  commenced  by  A.  J. 
Turley  and  others  to  foreclose  certain  mechanics'  and  labor- 
ers' liens  against  the  property  of  the  respondent  Dubois. 
The  appellant  corporation,  among  a  number  of  others,  was 
made  a  party  defendant.  During  the  progress  of  the  case 
the  court  made  an  order  changing  the  parties  in  said  action, 
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SO  that  thereafter  all  further  proceedings  in  said  action  were 
entitled  "Pacific  States  Savings,  Loan  &  Building  Company, 
Appellant,  v.  Jesse  K.  Dubois,"  and  certain  other  parties, 
as  defendants.  The  appellant  company  was  the  owner  and 
holder  of  two  mortgages  upon  the  property  involved  in  this 
case — one  for  the  sum  of  $20,000,  which  was  filed  for  record 
in  the  proper  recorder's  office  on  the  twenty- third  day  of 
January,  1904;  and  the  other  for  $10,000,  which  was  filed 
for  record  in  the  proper  recorder's  office  on  the  eighteenth 
day  of  June,  1904,  which  mortgages  were  executed  by  said 
Dubois  and  his  wife  to  the  said  appellant  corporation  to 
secure  the  payment  of  said  sums.  The  court,  after  hearing 
the  evidence,  held  as  a  matter  of  law  that  the  liens  of  all 
laborers,  materialmen  or  contractors  relate  back  to  the  time 
of  the  commencement  of  the  building,  irrespective  of  the 
question  as  to  whether  the  work  was  done,  the  material  fur- 
nished, or  the  contract  entered  into  prior  or  subsequent  to 
the  time  that  the  mortgages  of  the  appellant  corporation  were 
filed  for  record,  i'rom  the  judgment  of  the  court  declaring 
that  said  liens  were  prior  to  the  mortgage  liens  of  the  ap- 
pellant, this  appeal  was  taken. 

In  this  case  the  contract  to  erect  said  building  was  not 
let  to  anyone,  but  the  owner  employed  men  to  furnish  and 
do  the  rockwork,  employed  others  to  furnish  the  brick,  others 
to  furnish  other  material,  others  to  furnish  and  do  the  plumb- 
ing, etc.,  and  others  to  do  the  carpenter  work,  etc.  Several 
errors  are  assigned,  some  of  which  go  to  the  sufficiency  of 
certain  of  the  liens  filed,  but  the  main  question  is  whether 
or  not  the  claim  of  liens  of  persons  performing  labor  upon 
or  furnishing  materials  for  the  construction  of  the  build- 
ing on  the  premises  referred  to  in  the  complaint  relates  in 
each  case  back  to  the  time  of  the  commencement  of  said  build- 
ing, or  whether  the  lien  attaches  in  favor  of  such  parties 
from  the  date  on  which  the  labor  was  commenced  to  be  per- 
formed, or  the  material  was  commenced  to  be  furnished.  It 
is  conceded  that  if  all  of  said  liens  relate  back  to  the  time 
of  the  commencement  of  the  building,  irrespective  of  the 
time  when  the  labor  was  commenced  to  be  performed  or  the 
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material  was  commenced  to  be  furnished,  then  the  judgment 
should  be  affirmed  as  to  that  question,  and  if  not,  said  judg- 
ment should  be  reversed.  That  question  involves  a  construc- 
tion of  the  statutes  of  this  state  relating  to  mechanics'  liens, 
and  particularly  involves  the  construction  of  section  5  of  the 
mechanic's  lien  law,  found  at  page  148  of  the  Session  Laws 
of  1899,  which  section  is  as  follows:  '*The  liens  provided  for 
in  this  chapter  are  preferred  to  any  lien,  mortgage,  or  other 
encumbrance,  which  may  have  attached  subsequent  to  the 
time  when  the  building,  improvement  or  structure  was  com- 
menced, work  done,  or  materials  were  commenced  to  be  fur- 
nished; also  to  any  lien,  mortgage  or  other  encumbrance  of 
which  the  lienholder  had  no  notice,  and  was  unrecorded  at 
the  time  the  building,  improvement  or  structure  was  com- 
menced, work  done,  or  materials  were  commenced  to  be  fur- 
nished." 

Counsel  for  respondents  contend  that  under  the  provisions 
of  said  act  the  lien  of  laborers  and  materialmen  in  all  cases, 
regardless  of  when  they  performed  the  labor  or  furnished 
the  material,  attached  from  the  time  of  the  commencement 
of  the  erection  of  the  building,  regardless  of  whether  the 
structure  was  erected  under  an  original  contractor  or  by  the 
owner  of  the  premises;  and  it  is  conceded  by  counsel  for  ap- 
pellant that  if  all  of  said  liens  relate  back  to  the  time  of 
the  commencement  of  the  building,  irrespective  of  the  time 
when  the  labor  was  commenced  to  be  performed  or  the  ma- 
terial began  to  be  furnished,  the  judgment  should  be  affirmed 
on  that  question.  It  is  conceded  that  the  work  done  by  some 
of  the  lien  claimants,  and  the  material  furnished  by  some 
of  the  materialmen,  was  commenced  to  be  done  and  fur- 
nished subsequent  to  the  recording  of  the  mortgages  above 
referred  to;  and  it  is  contended  by  appellant  that  under  the 
provisions  of  said  section  5  above  quoted  all  such  liens  are 
subsequent  to  the  mortgages.  We  will  proceed  and  analyze 
the  first  half  of  section  5,  and  divide  it  into  sentences,  which 
sentences  we  think  will  clearly  show  the  intent  of  the  legis- 
lature in  enacting  it:  1.  **The  liens  provided  for  in  this 
chapter  are  preferred  to  any  liens,  mortgages  or  ether  encum- 
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brances  which  may  have  attached  subsequent  to  the  time  when 
the  building,  improvement  or  structure  was  commenced." 
This  would  include  all  liens  that  are  entitled  to  date  from 
the  commencement  of  the  construction  of  a  building,  im- 
provement, or  structure  of  any  kind.  All  of  said  liens  are 
referred  to  any  mortgage  given  subsequent  to  the  commence- 
ment of  such  building,  etc.  2.  "The  liens  provided  for  in 
this  chapter  are  preferred  to  any  lien,  mortgage  or  other  en- 
cumbrance which  may  have  attached  subsequent  to  the  time 
when  the  work  was  commenced  to  be  done."  That  provision 
prefers  all  liens  for  work  or  labor,  which  work  or  labor  was 
begun  prior  to  the  filing  of  a  mortgage,  but  begun  after  the 
commencement  of  the  erection  of  the  building,  etc.,  by  a  per- 
son or  persons  not  theretofore  connected  with  the  construc- 
tion of  the  building,  and  entitled  to  a  separate  and  distinct 
lien  from  thoso  who  commenced  the  building.  3.  '*The  liens 
provided  for  in  this  chapter  are  preferred  to  any  lien,  mort- 
gage or  other  encumbrance  which  may  have  attached  subse- 
quent to  the  time  when  the  materials  were  commenced  to  be 
furnished."  That  provision  prefers  all  liens  for  material, 
which  material  was  commenced  to  be  furnished  prior  to  the  re- 
cording of  a  mortgage,  and  which  was  commenced  to  be  fur- 
nished some  time  after  the  commencement  of  the  building,  etc. 
Separating  said  section  into  distinct  sentences  as  above,  it 
seems  clear  to  me  that,  when  mortgages  and  other  liens  are  in- 
volved in  the  foreclosure  of  mechanics'  and  materialmen's 
liens,  the  time  or  date  when  the  building  was  commenced, 
or  the  laborer  begun  to  work,  or  the  materialman  commenced 
to  furnish  the  material,  must  be  taken  into  consideration  in 
determining  the  priority  of  such  liens  over  such  mortgage 
lien.  All  liens  for  labor  commenced  and  materials  com- 
menced to  be  furnished  prior  to  recording  said  mortgages 
are  prior  and  superior  liens  to  said  mortgages,  and  the  liens 
of  all  laborers  for  labor  commenced,  and  materialmen  for 
material  commenced  to  be  furnished,  subsequent  to  the  re- 
cording of  said  mortgages,  are  subordinate  to  said  mortgages, 
when  such  work  is  done  and  material  furnished  by  persons 
not  theretofore  connected  with  the  construction  of  the  build- 


Digitized  by 


Google 


326  .    Pacific  States  etc.  Co.  v.  Dubois.     [11  Idaho, 

Opinion   of   the   Court — Sullivan,   J. 

ing.  If  that  were  not  intended,  why  did  not  the  legisla- 
ture simply  say  that  all  liens  for  labor  and  material  furnished 
in  the  erection  or  construction  or  repair  or  change  of  a  build-  * 
ing  took  effect  from  the  commencement  of  the  construction 
of  such  building  or  of  such  repair  or  change?  It  is  clear 
to  me  that  the  legislature  intended  to  make  all  liens  for  work 
commenced  and  material  commenced  to  be  furnished  after 
the  recording  of  a  mortgage  subsequent  and  inferior  thereto, 
especially  when  such  work  is  done  and  materials  furnished 
by  persons  who  had  no  connection  with  the  erection  of  the 
building  until  after  the  recording  of  the  mortgages. 

The  mechanic's  and  laborer's  lien  law  containing  said  sec- 
tion 5  was  enacted  in  1893,  and  approved  February  27th  of 
that  year.  (Laws  1893,  p.  51.)  We  first  find  said  section 
in  the  Session  Laws  of  1881  (Code  Civ.  Proc,  sec.  819). 
That  section  was  evidently  copied  from  the  laws  of  the  state 
of  California,  as  section  1186  of  the  Code  of  Civil  Procedure 
of  that  state  is  identically  the  same.  We  first  find  it  in  the 
laws  of  California  in  1872.  The  state  of  Washington  bor- 
rowed that  section  from  California  the  same  as  Idaho.  Each 
section  has  a  caption  or  index  preceding  it  as  enacted  in  our 
law  of  1893,  and  those  are  identically  the  same  as  we  find  in 
the  lien  laws  of  Washington.  This  would  indicate  that  said 
captions  and  sections  were  taken,  many  of  them,  literally,  from 
the  Washington  law.  We  find  a  few  slight  changes  in  some 
of  the  sections,  and  a  new  section  or  two  added  not  contained 
in  the  Washington  law.  For  the  Washington  mechanic's  lien 
law,  see  Hill's  Annotated  Sttttutes  and  Codes  of  1891,  section 
1663  et  seq.  Section  1194  of  the  California  law  provides  that 
in  every  case  where  different  liens  are  asserted  against  the 
same  property  the  court,  in  its  judgment,  must  declare  the 
rank  of  each  lien,  which  shall  be  in  the  foUowirg  order:  1, 
All  persons  performing  manual  labor  in,  on,  or  about  the 
same;  2.  Persons  furnishing  materials;  3.  Subcontractors; 
4.  Original  contractors.  Section  11  (page  149)  of  the  Idaho 
act  provides  substantially  the  same  as  section  1194  of  the  Cal- 
ifornia law,  and  section  1673  of  the  Washington  law  is  to  the 
same  effect,  except  that  it  places  laborers  and  materialmen  on 
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the  same  footing.  The  provisions  of  those  sections  apply 
when  there  are  no  mortgage  liens  intervening  between  the 
mechanics'  and  laborers'  liens,  and  were  not  intended  to  in- 
terfere with  mortgage  liens  that  had  attached  prior  to  the 
lien  claimant  commencing  to  perform  the  labor  or  the  mate- 
rialmen commencing  to  furnish  the  material.  We  turn  to  Cal- 
ifornia to  ascertain  if  the  supreme  court  of  that  state  has  con- 
strued the  provisions  of  saivl  section  1186  of  the  California 
statutes.  In  Preston  v.  Sonora  Lodge,  39  Cal.  116,  the  court 
say :  **  These  provisions  of  the  law  having  thus  fixed  the  rights 
of  the  statutory  lienholders  inter  sese,  the  act  further  pro- 
vides in  substance  that  such  liens  shall  be  preferred  to  that 
of  any  mortgage  subsequently  attaching  upon  the  prem- 
ises, or  subsequently  recorded.  It  contains,  however, 
no  provision  authorizing,  under  any  circumstances,  the  dis- 
placement or  disturbance  of  a  mortgage  lien  once  attached, 
nor  its  postponement  to  any  lien  arising  at  a  subsequent  time ; 
nor  does  it  contemplate  that  the  mortgagor  and  materialmen, 
or  laborer,  may,  as  the  result  of  a  contract  made  between 
themselves,  without  consulting  the  mortgagee,  improve  the 
latter  out  of  such  absolute  prior  lien  upon  the  premises  as  he 
may  have  theretofore  lawfully  obtained As  it  is  con- 
ceded that  the  respondents  Scott,  Zelian,  Ford  and  Fitzger- 
ald only  commenced  work  on  the  premises  long  after  (Scott, 
the  earliest  of  them,  fully  one  month  after)  the  mortgage  was 
recorded,  the  court  below  erred  in  preferring  their  liens  to  that 
of  the  mortgage."  This  idecision  was  rendered  in  1870,  and 
said  section  1186  was  amended  in  phraseology  in  1872;  but 
its  effect  is  the  same  on  the  point  under  consideration  as  the 
law  of  1868,  under  which  said  decision  was  rendered.  In 
Crowell  V,  CHlmore,  18  Cal.  370,  it  was  held,  under  the  me- 
chanics' lien  law  of  1856,  that  the  mechanic  making  the  first 
contract  or  first  commencing  work  on  a  building  had  no  pri- 
ority over  others  commencing  work  subsequently,  and  that 
said  law  placed  all  lien  claimants  on  an  equality.  In  that 
case  it  was  held  that  the  rule  of  equity  there  stated  would  not 
apply,  if  some  of  the  mechanics  began  work  before  a  mort- 
gage was  executed  by  the  owner  of  the  property  thereon,  and 
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some  afterward;  that  in  such  case  the  first  lienholders  would 
have  priority  over  the  mortgagee,  while  the  latter  would  not. 
As  touching  upon  the  question  under  consideration,  see  Root 
V.  Bryant,  57  Cal.  48.  The  court  held  in  that  case  that  the 
lien  of  the  mortgagee  was  superior  to  the  lien  claimed  by  plain- 
tiffs, unless  the  plaintiffs,  at  the  time  they  performed  the 
labor  or  commenced  to  furnish  the  materials,  had  no  notice 
of  the  existence  of  the  then  unrecoiftfed  mortgage,  and  cites 
said  section  1186  of  the  Code  <tf  Civil  Procedure.  It  is  held 
by  the  California  courts  that  liens  for  furnishing  materials 
or  work  and  labor  relate  to  the  time  of  beginning  to  furnish 
the  material  or  commencing  the  work.  In  Pacific  Mutual  L, 
Ins,  Co,  V.  Fisher,  106  Cal.  224,  39  Pac.  758,  it  is  held  that 
the  lien  for  furnishing  materials  relates  to  the  date  of  begin- 
ning to  furnish  them,  and  includes  all  the  materials  thereafter 
furnished  for  the  building,  and  that  such  lien  has  priority 
over  a  mortgage  after  the  date  of  the  commencement  to  fur- 
nish the  material,  and  it  is  there  stated  that  **for  the  purpose 
of  constructing  the  building  the  owner  may  enter  into  differ- 
ent original  contracts  for  the  different  departments  of  work 
involved  therein  (as  was  done  in  the  case  at  bar).  If  he 
should  enter  into  a  contract  with  one  person  for  the  construc- 
tion of  the  building  in  all  its  parts,  except  the  painting,  and 
he  afterward  entered  into  a  contract  with  another  person  to 
do  the  painting  of  the  building,  each  of  these  individuals 
would  be  an  original  contractor,  within  the  meaning  of  the 
statute;  and  it  would  be  immaterial  whether  the  latter  con- 
tract was  entered  into  prior  to  the  completion  of  the  former 
one.  If  the  owner  did  not  enter  into  the  latter  contract  until 
after  the  completion  of  the  former  contract,  it  could  not  be 
claimed  that  a  lien  to  be  filed  therefor  would  in  any  respect  de- 
pend upon  the  completion  of  the  building.''  When  a  building 
is  constructed  by  several  persons  under  different  contracts, 
as  when  A  digs  the  cellar  and  does  the  stonework  thereof,  and 
puts  in  the  foundation,  and  B  then  does  the  carpenter  work 
and  furnishes  the  wood  material,  and  C  furnishes  and  does 
the  plumbing,  and  D  furnishes  the  paint  and  does  the  painting, 
all  of  which  work  is  done  under  the  supervision  of  the  o\nier, 
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and  under  distinct  and  separate  contracts,  D's  lien  would 
not  relate  back  to  the  commencement  of  the  cellar  and  stone- 
work by  A,  provided  that  prior  to  D  commencing  the  work 
done  by  him  th  owner  had  placed  a  mortgage  on  such  prem- 
ises, and  D  had  notice  thereof.  Now,  if  A  had  the  contract 
to  complete  said  building,  and  employed  men  to  do  so,  his 
lien  therefor  would  date  from  the  commencement  of  the  build- 
ing, and  would  have  been  prior  to  any  mortgage  executed  sub- 
sequent to  the  commencement  of  the  building.  In  a  case  like' 
the  one  at  bar  it  is  apparent  that  the  lien  is  not  prior  to  those 
mortgages  which  were  recorded  prior  to  the  commencement 
of  the  work  for  which  the  lien  is  filed. 

If  the  contention  of  counsel  for  respondent  was  sustained, 
we  would  have  this  condition  of  things.  Supposing  Dubois 
Lad  let  the  contract  for  digging  and  walling  the  cellar  and 
completing  the  foundation  for  the  building,  and,  when  that 
was  done,  he  v  as  not  able  to  pay  the  contractor  for  doing  that 
part  of  the  work,  and  the  contractor  thereupon  proposed  to 
the  owner  that  he  give  him  a  mortgage  on  the  premises  for 
the  contract  price  of  the  work  done,  as  he  would  prefer  that 
to  a  mechanic's  lien,  and  Dubois  thereupon  executed  a  mort- 
gage to  the  contractor  for  the  amount  due  him,  and  we  will 
say  that  on  the  next  day  after  the  execution  and  recording  of 
such  mortgage  the  owner  purchased  material  and  employed 
workmen  to  complete  the  building,  and  they  proceed  immedi- 
ately to  do  so,  and  thereafter  said  lien  claiman  ;  file  their 
liens  for  labor  and  material;  under  that  state  of  facts,  to 
hold  that  such  liens  would  be  prior  to  the  mortgage  of  the 
contractor  who  commenced  the  building  and  took  a  mortgage 
thereon  for  the  amount  due  him  for  the  materials  furnished 
and  the  labor  done  thereon  would  not  be  just  to  the  mort- 
gagee. In  the  case  before  us  it  is  more  than  probable  that 
the  greater  portion  of  the  money  realized  on  saia  two  mort- 
gages was  paid  for  labor  and  material  done  and  used  in  the 
construction  of  said  building,  and,  if  that  be  true,  the  mort- 
gagees ought  certainly  to  stand  in  the  shoes  of  those  who  did 
such  work  and  furnished  such  material,  as  all  subsequent  lien 
claimants  had  notice  of  the  mortgages  before  they  commenced 
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work  or  commenced  to  furnish  materials.  In  the  case  at  bar 
the  owner  let  various  contracts  for  the  construction  of  the 
building  under  consideration,  but  the  greater  portion  of  the 
building,  so  far  as  constructed,  was  done  by  days'  works, 
except  the  plumbing,  and  perhaps  a  few  other  parts  of  the 
work.  Each  of  the  parties,  except  those  who  were  paid,  who 
furnished  materials  or  performed  work,  filed  a  claim  of  lien 
on  his  own  behalf,  and  we  think  it  clear  that,  if  no  mort- 
gage had  intervened,  each  of  said  parties,  under  the  law,  are 
placed  on  an  equal  footing.  But,  as  two  mortgages  inter- 
vened, they  must  be  considered  as  prior  liens  to  such  subse- 
quent laborers'  and  materialmen's  liens.  In  the  case  of  Home 
Saving  etc,  Assn.  v.  Burton,  20  Wash.  688,  56  Pac.  940,  the 
supreme  court  of  the  state  of  "Washington,  in  a  case  very  much 
like  the  one  at  bar,  construed  the  provisions  of  section  1666  of 
Hill's  Annotated  Statutes  and  Codes  of  Washington,  1891, 
which  section  is  the  same  as  section  5  of  the  act  under  consider- 
ation, and  said:  "The  language  of  this  section  is  so  clear  and 
unequivocal  that  there  is  no  necessity  of  resorting  to  any  rule 
of  construction  to  determine  its  meaning.  When  the  legisla- 
ture said  that  the  liens  for  which  provision  is  made  were  pre- 
ferred to  any  lien,  mortgage,  or  other  encumbrance  of  which 
the  lienholder  had  no  notice,  and  was  unrecorded,  they  also, 
in  effect,  said  that  such  liens  are  not  preferred  to  mortgages 
of  which  the  lienholder  had  notice,  or  were  recorded  at  the 
time  the  lien  arose. ' '  It  will  be  thus  seen  that  the  two  states 
that  have  statutes  identical  with  our  section  5  have  construed 
said  section,  and  we  are  inclined  to  foUov  the  coLstruction 
placed  upon  it  by  the  courts  of  those  .:;tates.  But  it  is  sug- 
gested that,  in  case  of  a  mortgage  lien  intervening  between 
prior  and  subsequent  mechanics'  liensj  injustice  will  in  some 
way  be  done  to  the  holder  of  the  subsequent  liens.  It  is  suflS- 
cient  to  say  that  such  lienholders  have  no  rights  other  than 
such  as  the  statute  gives,  and,  if  the  liens  as  given  are  rendered 
less  valuable  because  tf  the  mortgage  intervening,  they  can- 
not complain  because  they  took  their  liens  subject  to  such  con- 
tingencies, and  subject  to  those  provisions  of  said  law.  As 
to  the  time  when  materialmen's  liens  attach,  see  Mechanics* 
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Mill  Lumber  Co.  v.  Denny  Hotel  Co.,  6  Wash.  122,  32  Pac. 
1073.  Counsel  xor  respondents  have  cited  cases  from  Montana, 
Minnesota,  Texas  and  Iowa  in  support  of  their  contention. 
Those  decisions  are  not  in  point,  for  the  reason  that  the  lien 
laws  of  those  states  are  not  the  same  as  our  own. 

It  is  contended  by  counsel  for  appellant  that  the  court 
erred  in  finding  that  the  defendants  Kromer  and  Ferguson, 
or  the  Boise  Light  Company,  are  entitled  to  a  lien  against 
the  premises  in  controversy,  for  the  reason  that  their  claims 
of  lien  fail  to  show  by  direct  and  unequivocal  averment  any 
name  of  the  person  by  whom  each  of  said  claimanto  was  em- 
ployed, or  to  whom  they  each  furnished  materials.  We  have 
examined  said  claims  of  lien,  and  find  that  they  each  substan- 
tially comply  with  the  requirements  of  the  law  and  are  suflS- 
cient.  We  therefore  conclude  that  the  judgment  of  the  court 
below  must  be  reversed,  and  tne  cause  remanded,  with  instruc- 
tions to  enter  judgment  in  accordance  with  the  views  ex- 
pressed herein.  Costs  of  this  appeal  are  awarded  to  the  ap- 
pellant. 

Stockslager,  C.  J.,  concurs. 

AILSHIE,  J.,  Dissenting. — The  provisions  of  the  lien  law 
under  consideration  are,  it  seems  to  me,  too  plain  and  clear  to 
require  any  construction,  but  the  view  taken  of  them  by  my 
associates  is  so  diametrically  opposed  to  what  I  conceive  to 
be  the  plain  and  simple  meaning  of  the  English  language  in 
which  these  statutes  are  expressed  that  I  find  myself  poring 
over  them  to  find  the  meaning  my  brothers  give  them.  The 
first  territorial  legislature,  in  1864,  enacted  a  lien  law,  and 
nearly  every  succeeding  legislature  from  that  time  until  the 
1881  session  either  amended  the  law  as  it  then  existed  or  re- 
pealed the  entire  law  and  enacted  a  new  and  different  one  in 
its  stead.  At  the  1881  session  a  new  lien  law  was  enacted, 
some  of  the  sections  of  which  were  similar  to  provisions  then 
found  in  the  California  lien  laws,  while  other  provisions  were 
entirely  different  from  the  California  law,  and  were  evidently 
taken  from  the  laws  of  other  states.  Taken,  therefore,  as  a 
whole,  it  cannot  be  truly  said  that  the  lien  law  of  1881  was 
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copied  from  the  California  statute.  Section  819  of  the  Code 
of  Civil  Procedure  of  that  session,  however,  was  practically 
the  same  as  section  3  of  the  lien  law  of  California,  as  approved 
March  30,  1868  (Stats.  1867-68,  p.  589,  c.  448),  and  which 
was  subsequently  adopted  as  section  1186  of  Deering's  Code 
of  Civil  Procedure.  And,  indeed,  this  same  section  was  then, 
and  is  still,  to  be  found  in  substance  in  the  lien  laws  of  many 
states  of  the  Union.  The  Idaho  legislature  continued  to  amend 
the  act  of  1881  from  time  to  time  until  1893,  when  the  entire 
lien  law  which  was  then  embodied  in  title  4  of  part  3  of  the 
Code  of  Civil  Procedure  of  1887  was  repealed,  and  the  new 
law  was  enacted  and  approved  February  27th  of  that  year. 
(Sess.  Laws  1893,  p.  49.)  By  the  act  of  1893  the  entire  the- 
ory of  our  lien  law  was  changed,  and  under  it  a  subcontractor, 
laborer,  or  materialman  might  have. an  absolute  lien  direct 
upon  the  property,  irrespective  of  the  status  of  the  original 
contractor,  or  the  amount  which  might  be  due  him  on  the 
contract.  On  the  other  hand,  the  old  lien  law,  as  found  in 
the  1887  statutes,  made  the  lien  of  subcontractors,  material- 
men, and  laborers  dependent  entirely  upon  the  original  con- 
tractors' status,  and,  if  he  had  no  lien,  then  the  subcon- 
tractor, materialman  or  laborer  bad  no  lien,  and,  if  he  did, 
their  lien  only  extended  to  "the  amount  then  or  thereafter 
due  such  contractor  from  such  owner  or  person  employing 
him  imder  the  contract."  By  the  act  of  1893  our  legislature 
changed  from  what  is  sometimes  called  the  '*New  York  lien 
system*'  to  that  frequently  designated  as  the  ** Pennsylvania 
system,"  as  discussed  in  Jones  on  Liens,  section  1285,  and 
Boisot  on  Mechanics'  Liens,  section  225  et  seq.  It  should 
therefore  be  borne  in  mind,  when  examining  California  cases, 
that  those  decisions  were  announced  upon  lien  statutes  follow- 
ing the  New  York  system,  and  the  discussions  of  the  statutes 
therein  contained  rest  upon  that  theory  of  the  law.  It  is  true 
that  section  5  (page  51)  of  the  act  of  1893  is  also  found  in 
the  California  statute,  and  has  frequently  been  referred  to 
by  the  courts  of  that  state;  but  the  views  of  the  court  upon 
that  section  have  but  little  weight  in  construing  our  statute, 
when  it  is  remembered  that  the  general  theory  and  trend  of 
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the  other  provisions  of  their  statute  have  differed  so  widely 
from  ours.  My  examination,  however,  of  the  California  stat- 
utes convinces  me  that  the  court  of  that  state  has  never  at 
any  time  gone  to  the  extent  of  directly  announcing  the  doc- 
trine that  is  claimed  in  this  case. 

I  shall  briefly  review  the  authorities  cited  in  the  majority 
opinion,  since  to  my  mind  they  all  fall  so  far  short  cf  holding 
what  is  claimed  for  them.  {Preston  v,  Sonora  Lodge,  39  Cal. 
116,  and  Crowell  v.  C^lmore,  18  Cal.  370,  are  two  cases  more 
frequently  miscited  and  misquoted  on  the  various  phases  of 
mechanics'  liens,  and  perhaps  decide  less,  than  any  other 
cases  I  have  examined  on  this  subject.  In  th3  former  ^ase 
the  only  question  before  the  court  was  as  to  whether  or  not 
certain  persons  who  had  furnished  material  and  performed 
labor  in  a  "Ijuartz  mine  were  entitled  to  have  their  liens  pre- 
ferred to  that  of  a  mortgage  which  was  executed  and  re- 
corded prior  to  the  commencement  of  work  by  numerous  lien 
claimants.  That  was  the  sole  and  entire  question  before  the 
court  and  it  was  not  contended  that  work  in  extracting  ore 
from  a  quartz  mine,  or  running  tunnels  or  opening  up  or  de- 
veloping the  same,  should  be  held  or  construed  as  work 
done  or  material  furnished  upon  any  '*  building,  improvement 
or  structure,"  so  as  to  allow  the  lien  to  attach  as  of  the  date 
of  the  commencement  of  such  '*  building,  improvement  or 
structure."  Indeed,  the  court  said  in  the  course  of  that  opin- 
ion: *'In  the  record  before  us  there  is  nothing  indicating, 
nor  do  we  understand  the  respondents  as  claiming  in  argu- 
ment here,  that  the  work  or  repair  upon  this  mine  resulted  in 
placing  thereon  any  improvement  of  the  distinctive  and  ex- 
ceptional character  just  mentioned,  but  the  respective  claims 
of  all  the  parties  to  this  controversy  are  conceded  to  extend 
to  the  entire  mining  premises,  including,  of  course,  all  the 
improvements  thereon."  In  a  case  like  the  Preston-Sonora 
Lodge  case,  involving  work  done  in  a  mining  daim,  as  dis- 
closed by  the  facts  of  that  case,  the  question  here  presented 
could  not  well  arise,  because  under  those  facts  there  is  no 
such  thing  as  the  commencement  of  a  '*  building,  improvement 
or  structure"  to  which  such  liens  could  refer  for  their  incep- 
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tion.  It  was  purely  a  question  of  commencement  of  '*work." 
In  the  Crowell-Gilmore  case  the  only  question  before  the  court 
was  as  to  whether  or  not  the  mechanic  who  made  the  first  con- 
tract or  first  commenced  work  had  a  prior  lien  over  one  who 
commenced  work  subsequently  on  the  same  building  or  struc- 
ture, and  the  court  applied  the  principles  of  equity,  and  held 
that  they  were  all  on  the  same  footing.  After  deciding  the 
point  before  it  the  court  indulged  in  some  speculations  which 
decided  no  question  in  the  case,  and  which  apparently  had 
reference  to  no  ctatute  found  upon  the  books.  In  Root  v.  Bry- 
ant, 57  Cal.  48,  the  mortgage  was  executed  in  May,  1877,  and, 
while  it  was  not  recorded  until  November,  1878,  the  court 
held  that  the  lien  claimant  who  performed  the  labo^  between 
March  and  July,  1878,  was  presumed  to  nave  had  notice  of 
such  mortgage,  and  that  his  lien  was  therefore  subordinate 
to  such  mortgage.  Pacific  Mutual  L.  Ins.  Co.  v.  Fisher,  106 
Cal.  224,  39  Pac.  758,  does  not  pretend  to  decide  any  such 
question  as  is  before  the  court  in  this  case.  The  point  the 
court  was  passing  upon  when  it  used  the  language  quoted  in 
the  majority  opinion  in  this  case  was  as  to  whether  or  not  a 
person  who  furnished  materials  for  building  under  a  direct 
contract  with  the  owner  might  file  his  lien  within  the  statu- 
tory time  after  he  completed  his  contract,  or  whether  he  should 
wait  until  the  building  was  completed  before  filing  his  claim. 
In  a  discussion  of  that  question  the  court  used  the  language 
cited,  and  held  that  each  laborer  or  materialman  who  con- 
tracted directly  with  the  owner  should  be  held  to  be  an  ''orig- 
inal contractor,"  and  to  that  extent  departed  from  its  former 
holding,  which  this  court  had  refused  to  follow  in  Colorado 
Iron  Works  v.  Rickenberg,  4  Idaho,  262,  38  Pac.  651.  It  is 
true  that  some  things  are  said  in  the  syllabus  to  this  Case 
(which  was  not  written  by  the  court)  that  are  in  no  way 
passed  upon  or  decided  in  the  opinion. 

It  is  claimed,  however,  that  our  statute  is  very  similar  to 
that  of  the  state  of  Washington,  and  .that  the  Washington 
court  has  construed  the  section  here  involved  in  Mechanics* 
Mill  etc.  Co.  V.  Denny  Hotel  Co.,  6  Wash.  122,  32  Pac.  1073, 
and  Home  Savings  etc.  Assn.  v.  Burton,  20  Wash.  688,  56 
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Pac.  940.  In  each  of  these  cases  the  Washington  court  hcjs 
held  that  the  lien  must  date  from  the  time  the  work  was  com- 
menced or  the  material  was  cofnmenced  to  be  furnished,  and 
not  from  the  commencement  of  the  building.  Bach  of  those 
cases  was  decided  by  merely  a  majority  of  the  court;  the 
minority  apparently  having  expressed  no  opinion  in  the  cases. 
An  examination  of  those  cases  discloses,  also,  that  they  were 
decided  upon  the  provisions  of  section  1666,  volume  1  of  the 
Code  of  that  state,  which  is  the  same  as  section  5  of  our  lien 
law  (Laws  1899,  p.  148),  and  that  no  consideration  was  given 
to  the  other  significant  provisions  of  the  same  act.  The  most 
casual  reading  of  the  Home  Sav.  etc.  Assn.  case  will  disclose 
the  fact  that  the  learned  judge  who  wrote  that  opinion  over- 
looked the  vital  portion  of  the  section  when  he  said:  ''When 
the  legislature  said  that  the  liens  for  which  pr  vision  was 
made  are  preferred  to  any  lien,  mortgage  or  other  encum- 
brance of  which  the  lienholder  had  no  notice,  and  was  unre- 
corded, they  also  in  effect  said  that  such  liens  are  not  pre- 
ferred to  mortgages  of  which  the  lienholder  had  notice,  or 
were  recorded  at  the  time  the  lien  arose.  *'  Now,  it  is  gen- 
erally recognized,  where  recording  laws  prevail,  that  a  person 
dealing  with  real  property  is  not  bound  by  any  unrecorded 
mortgages  unless  it  be  shown  that  he  has  actual  notice  of  them ; 
and  that  statement  of  the  learned  judge  does  not  in  any  re- 
spect answer  the  portion  of  the  section  which  says:  **The 
liens  provided  for  in  this  chapter  are  preferred  to  any  lien, 
mortgage  or  other  encumbiance  which  may  have  attached 
subsequent  to  the  time  when  the  building,  improvement  or 
structure  was  commenced."  The  vital  question  there  was 
as  to  when  the  lien  ** arose*'  under  the  Washington  statute. 

In  the  majority  opinion,  after  some  analysis  of  section  5, 
and  the  conclusion  that  each  lien  dates  from  the  time  the  work 
was  begun  or  the  material  furnished,  the  question  is  asked: 
"If  that  were  not  intended,  why  did  not  the  legislature  sim- 
ply say  that  all  liens  for  labor  and  material  furnished  in  the 
erection  or  construction  or  repair  or  change  of  a  building 
took  effect  from  the  commencement  of  the  construction  of  such 
building,  or  of  such  repair  or  change t"    The  answer  to  the 
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question  is  simple.  •  Section  5  provides  the  preference  for  all 
liens  enumerated  in  that  chapter,  and  the  chapter  contains 
numerous  matters  and  things  for  which  liens  are  provided, 
other  than  that  for  **  labor  and  material  furnished  in  the  erec- 
tion or  construction  or  repair  or  change  of  a  building."  Sec- 
tion 5  consists  of  one  sentence,  and  there  is  nothing  compli- 
cated or  difScult  in  the  language  used.  The  first  part  of  the 
sentence,  namely,  ''the  liens  provided  for  in  this  chapter  are 
preferred  to  any  lien,  mortgage  or  other  encumbrance  which 
may  have  attached  subsequent  to  the  time  when  the  building, 
improvement  or  structure  was  commenced,"  is  to  be  found  in 
the  lien  statutes  of  several  states,  and  the  courts  of  those 
states  have  had  no  difficulty  in  holding  that  such  a  statute 
entitled  all  liens  to  relate  back  to  the  time  of  commencement 
of  **the  building,  improvement  or  structure."  {Gardner  v. 
Lecky  52  Minn.  522,  54  N.  W.  748;  Oriental  Hotel  Co.  v. 
Griffiths,  88  Tex.  574,  53  Am.  St.  Rep.  790,  33  S.  W.  652,  30 
L.  E.  A.  765 ;  NeiUon  v.  Iowa  Eastern  Ey.  Co,,  44  Iowa,  71 ; 
Insurance  Co.  v.  Slye,  45  Iowa,  615;  Davis  v.  BUsland,  18 
Wall.  659,  21  L.  ed.  969 ;  Kansas  Mtg.  Co.  v.  Weyerhaeuser, 
48  Kan.  335,  29  Pac.  153 ;  Haxtun  Steam  Heater  Co.  v.  Gordon, 
2  N.  Dak.  246,  33  Am.  St.  Rep.  776,  50  N.  W.  708 ;  Norns'  Ap- 
peal, 30  Pa.  St.  122;  Watts  v.  Sweeney,  127  Ind.  116,  22  Am. 
St.  Rep.  615,  26  N.  B.  680;  Vilas  v.  McDonough  Mfg.  Co., 
91  Wis.  607,  51  Am.  St.  Rep.  925,  65  N.  W.  488,  30  L.  R.  A. 
778;  Dubois  v.  Wilson,  21  Mo.  213.)  But  the  Idaho  statute 
is  a  much  more  comprehensive  and  liberal  statute  in  the  al- 
lowance of  Kens  than  most  states  have,  and  allows  a  lien  for 
labor  done  in  the  construction,  alteration,  or  repair  of  any 
building,  wharf,  bridge,  ditch,  dike,  flume,  tunnel,  fence, 
machinery,  railroad,  wagon  road,  aqueduct,  or  work  in  any 
mine,  or  for  work  done  in  grading  any  lot,  or  filling  and 
grading  any  street  in  front  of  any  lot,  or  for  work  done  on 
any  public  improvement  or  structure  for  any  city,  town, 
county,  or  school  district,  and  aUows  a  lien  for  any  material 
furnished  in  connection  with  any  such  work.  Following  upon 
the  enumeration  of  the  various  work  for  which  liens  are  al- 
lowed, section  5,  in  prescribing  the  preference  for  such  liens, 
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goes  beyond  the  mere  enumeration  of  "buildings,  improve- 
ments or  structures,*'  and  provides  that  in  case  the  lien  should 
be  one  for  which  the  work  was  not  done,  or  the  materials 
were  not  furnished,  upon  a  *' building,  improvement  or  struc- 
ture," then  the  lien  should  date  from  the  time  the  work  was 
commenced  or  the  materials  were  commenced  to  be  furnished. 
For  instance,  if  the  work  was  done  in  a  mine,  then  the  only 
period  of  time  from  which  the  right  of  the  lien  to  attach 
could  date  would  be  from  the  commencement  of  the  work, 
and  if  he  should  furnish  materials  for  a  mine,  tunnel,  or  in 
grading  a  lot  or  a  street,  then  the  only  time  from  which  the 
lien  right  could  date  would  be  from  the  commencement  to 
furnish  such  materials,  since  they  were  not  furnished  in  the 
erection  or  construction  of  a  ** building  or  structure." 

It  seem:  to  me  that  the  legislature  could  not  have  written 
a  statute  plainer  if  they  had  tried,  and  that  this  is  only  capa- 
ble of  the  one  meaning.  There  is  no  such  thing  known  to  the 
statute  as  a  lien  for  commencing  a  building  or  structure,  or 
for  anything  other  than  labor  in  some  form  or  materials  fur- 
nished. It  takes  both  labor  and  material  for  the  construction 
of  a  building,  and,  when  the  legislature  said  that  liens  for 
constructing  a  ** building,  improvement  or  structure"  should 
be  preferred  to  any  lien,  mortgage  or  other  encumbrance 
which  might  attach  subsequent  to  the  commencement  of  such 
building,  improvement  or  structure,  it  certainly  meant  to  al- 
low liens  for  every  kind  of  labor  and  every  kind  of  material 
which  go  to  the  erection  and  completion  of  such  building, 
improvement,  or  structure.  Any  other  view  that  may  be 
taken  of  it  leaves  this  language  absolutely  meaningless  and 
surplusage.  By  the  construction  placed  upon  this  statute  by 
the  majority  of  the  court  a  contractor  who  has  done  one  day's 
work  toward  the  construction  of  the  building  for  which  he 
has  contracted  may  have  a  lien  for  the  labor  and  material 
necessary  to  the  completion  of  the  building,  and  yet  the  labor- 
ers who  commenced  work  the  next  day,  and  the  materialman 
who  began  furnishing  the  material  on  the  following  day,  may 
all  be  deprived  of  their  right  of  lien  by  reason  of  a  mortgage 
which  has  been  executed  during  the  intervening  night.  This 
Idaho,  Vol.  11—22 
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is  neither  reason,  justice,  nor,  in  my  opinion,  the  purpose  or 
intention  of  the  law.  Under  the  construction  placed  upon 
this  statute,  if  one  man  should  commence  to  labor  on  a  build- 
ing and  another  to  furnish  materials,  and  the  next  day  a 
$50,000  mortgage  should  be  placed  upon  the  premises,  these 
two  men  might  continue — ^the  one  to  labor  and  the  other  to 
furnish  material — for  ten  years,  and  finish  the  building  and 
be  entitled  to  their  lien,  but  if  the  owner  or  contractor  should, 
or  the  following  day  after  the  execution  of  the  mortgage, 
employ  a  large  crew  of  men  to  labor,  and  a  sufficiint  number 
of  others  to  furnish  materials,  so  that  the  building  might  be 
completed  in  a  half  a  year,  both  the  mortgagee  and  t!ie  owner 
of  the  building  would  have  received  the  benefit  of  the  improve- 
ment and  the  use  of  the  building,  and  yet  these  additional 
laborers  and  materialmen  would  be  entitled  to  no  lien.  Such 
a  proposition,  to  my  mind,  discloses  one  of  the  innumerable 
absurdities  into  which  such  a  conclusion  must  inevitably 
lead. 

The  statute,  however,  furnishes  still  further  potent  rea- 
sons why  the  conclusion  of  the  majority  in  this  case  is  con- 
trary to  every  thought  and  intention  of  the  lawmakers  when 
writing  and  enacting  the  statute.  Section  11  (page  149)  of 
the  act  provides  the  rank  and  classification  of  the  liens  as  fol- 
lows: ''In  every  case  where  different  liens  are  asserted  against 
any  property,  the  court  in  the  judgment  must  declare  the 
rank  of  each  lien  or  class  of  liens  which  shall  be  in  the  follow- 
ing order:  1.  All  laborers,  other  than  contractors;  2.  All 
materialmen,  other  than  contractors  or  subcontractors;  3. 
Subcontractors;  4.  The  original  contractor;  and  in  case  the 
proceeds  of  sale  under  this  chapter  shall  be  insufficient  to 
pay  all  lienholders  under  it :  1.  The  lien  of  all  laborers,  other 
than  the  original  contractor  and  subcontractor,  shall  first  be 
paid  in  full,  or  pro  rata,  if  the  proceeds  be  insufficient  to  pay 
them  in  full ;  2.  The  lien  of  materialmen,  other  than  the  orig- 
inal contractor  or  subcontractor,  shall  be  paid  in  full,  or 
pro  rata,  if  the  proceeds  be  insufficient  to  pay  them  in  full ; 
3.  And  out  of  the  remainder,  if  any,  the  subcontractors  shall 
be  paid  in  full,  or  pro  rata,  if  the  remainder  be  insufficient 
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to  pay  them  in  full,  and  the  remainder,  if  any,  shall  be  paid 
to  the  original  contractor;  and  each  claimant  shall  be  enti- 
tled to  execution  for  any  balance  due  him  after  such  distri- 
bution ;  such  execution  to  be  issued  by  the  clerk  of  the  court 
upon  demand,  on  the  return  of  the  sheriff  or  other  officer 
making  the  same,  showing  such  balance  due."  Section  12 
(page  150)  provides  that  any  number  of  persons  making 
liens  against  the  same  property  may  join  as  plaintiffs  in  the 
action  for  the  foreclosure  of  their  liens,  and  that  in  case  they 
commence  separate  actions  the  court,  by  its  order,  may  con- 
solidate them.  Now,  it  is  obvious  that  the  legislature  would 
never  have  authorized  lien  claimants  to  join  as  plaintiffs 
whose  interests  were  adverse  to  each  other.  But  under  the 
holding  in  this  case  there  would  in  most  cases  be  more  rivalry 
and  adverse  interests  displayed  among  the  various  lien  claim- 
ants themselves  in  the  effort  of  each  to  show  that  his  lien  is 
superior  and  preferred  to  that  of  his  coplaintiff  than  would 
often  be  manifest  or  developed  as  against  the  real  defendant 
and  owner  of  the  property.  Whenever  we  say  that  each  lien 
dates  its  inception  and  attaches  from  the  date  the  claimant 
ccmmenced  work  or  furnishing  material,  we  at  once  abro- 
gate every  provision  of  section  11,  supra,  and  leave  the  entire 
section  a  dead  letter  on  the  statute  books.  By  the  terms  of 
that  section  the  original  contractor  is  the  fourth  and  last  in 
the  list  of  preferences  and  priorities  as  among  the  lien  claim- 
ants, and,  of  course,  he  is  always  the  first  man  who  makes  a 
contract  with  reference  to  a  building,  and  the  first  one  to 
do  any  work  with  reference  thereto.  Now,  under  the  holding 
of  my  brothers,  it  is  stated  that  such  contractor  might  take 
a  mortgage  on  the  property  for  his  claim,  and  that  he  would 
thereby  have  secured  a  lien  prior  to  that  of  all  laborers  or  ma- 
terialmen who  might  commence  work  or  the  furnishing  of 
material  subsequent  to  the  date  on  which  the  mortgage  wa.s 
executed.  It  is  even  said  that  it  **  would  not  be  just  to  the 
mortgagee*'  to  allow  the  lien  claimants  a  preference  over 
him  under  such  a  state  of  iacts.  I  ask  the  question:  Is  it 
possible  that  we  have  a  lien  law  which  could  be  evaded  in  such 
a  palpable  manner,  and  its  provisions,  which  were  intended 
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as  a  shield  and  protection  to  laboring  men,  turned  into  an  in- 
strument and  means  for  cheating  and  defrauding  them  in 
such  a  manner  i  Is  it  possible  that  a  lien  created  by  law  for 
the  protection  of  laboring  men  is  so  much  inferior  to  the  de- 
vices and  machinations  of  wily  contractors  and  irresponsible 
property  owners  that  they  may  create  a  lien  by  contract  that 
will  rise  so  superior  to  the  statutory  lien  as  to  deprive  the 
very  persons  for  whom  it  was  enacted  of  its  protection! 
When  the  money-lender  takes  his  mortgage  on  a  property 
on  which  a  building  is  being  erected  he  can  see  with  his  own 
eyes  what  is  being  done — ^that  a  building  is  under  course  of 
construction,  and  that  its  completion  will  enhance  the  value 
of  his  security  to  the  extent  of  the  value  of  such  structure. 
He  also  has  notice  that  the  men  who  performed  the  labor 
and  furnished  the  material  in  the  construction  of  such  build- 
ing must  be  paid,  and  that  they  are  entitled  to  liens  on  the 
property,  and  that  the  statute  says  their  liens  are  ''preferred 
to  any  lien,  mortgage  or  other  encumbrance  which  may  at- 
tach subsequent  to  the  time  when  the  building,  improvement 
or  structure  was  commenced. '*  This  is  manifest  justice,  and 
any  departure  from  it  is  a  departure  from  the  spirit  and  in- 
tent of  the  statute  and  the  plainest  dictates  of  equity.  Is  it 
possible  that  every  carpenter,  mason,  hod-carrier,  painter,  or 
plasterer  employed  to  work  on  a  $50,000  building,  who  knows 
neither  the  owner  of  the  building  nor  the  contractor,  must, 
before  doing  a  day's  work  on  the  building  for  the  sum  of 
$3  or  $4,  spend  ''•wo  or  three  days  in  traveling,  as  it  would 
be  necessary  in  many  counties  in  this  state,  a  distance  of  one 
hundred  miles  or  more  to  the  county  seat  to  examine  the  rec- 
ords and  ascertain  whether  the  owner  has  placed  a  mortgage 
of  record  upon  the  property!  And,  perhaps,  if  he  found  no 
mortgage  of  record,  before  his  return  and  commencement  of 
work  the  mortgage  would  be  of  record,  and  then  the  court 
tells  him  that  the  mortgage  is  ahead  of  his  lien  claim.  It  is  a 
notorious  fact  that  the  laboring  man  is  not  the  man  who  ex- 
amines the  records.  He  has  other  things  to  do,  and  this  was 
undoubtedly  one  of  the  many  considerations  which  led  the 
legislature  to  provide  that  a  lien  for  his  labor  might  have  its 
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inception  and  date  from  the  commencement  of  the  building. 
The  individual,  corporation  or  trust  company  that  loans  money 
has  time  both  for  the  examination  of  the  records  as  well  as 
the  property  on  which  they  take  their  mortgage,  and  they  al- 
ways do  so,  and  their  means  of  ascertaining  whether  a  build- 
ing is  under  course  of  construction  are  ample  and  never  over- 
looked by  them. 

The  principle  involved  in  this  statute  is  clearly  this :  That 
the  commencement  of  a  building  on  the  premises  constitutes 
actual  notice  to  all  the  world  that  a  building  is  to  be  con- 
structed, and  that  such  notice  rises  superior  to  all  subsequent 
constructive  notices  that  can  be  given  under  the  recording 
laws.  The  statute  of  Ttxas,  so  far  as  it  goes,  is  very  similar  to 
our'  section  5,  and  the  supreme  court  of  that  state,  in  Oriental 
Hotel  Co,  V.  Griffiths,  88  Tex.  574,  53  Am.  St.  Eep.  790,  33  S. 
W.  652,  30  L.  R.  A.  765,  held  that  the  statute  intended  to  place 
all  liens  upon  an  equal  footing,  and  that,  when  claimed  upon  a 
building,  all  dated  from  the  conunencement  of  the  building. 
In  discussing  this  question  the  court  said :  * '  When  a  building  or 
other  improvement  is  in  course  of  construction,  .vnd  any  person 
takes  a  mortgage  on  the  land  upon  which  such  building  or  im- 
provement is  situated,  or  on  the  improvement  itself,  he  does  so 
with  the  knowledge  that  it  may  be  necessary,  for  the  comple- 
tion of  the  building,  that  other  contracts  should  be  made  for  la- 
bor and  material ;  and  it  is  clearly  the  policy  cf  this  state,  »^s 
shown  by  its  statute  law,  that  an  intervening  mortgagee  shall 
not  destroy  the  statutory  rights  of  persons  that  may  be  ac- 
quired thereafter  in  the  course  of  constructing  such  building. 
The  deed  of  trust  in  this  case  expressly  reserves  a  lien  upon 
the  building  thereafter  to  be  constructed,  and  it  is  evident 
from  the  facts  that  the  principal  security  for  the  bonds  which 
were  being  sold  was  to  be  created  by  the  completion  of  the 
contemplated  hotel  building.  If  the  position  taken  by  the 
counsel  for  the  Oriental  Investment  Company  be  correct,  then 
an  intervening  mortgagee  could  arrest  the  progress  of  such 
work,  destroy  the  statutory  rights  and  liens  of  all  persons 
who  might  be  engaged  in  the  work,  and  assert  a  lien  by  con- 
tract which  would  b<  superior  to  that  given  by  the  law  un- 
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der  which  the  contract  was  made.    This,  we  believe,  cannot  be 

maintained The  man  who  lays  the  foundation  has  an 

equal  claim  upon  the  whole  structure  with  all  others,  and 
the  man  who  completes  the  work  has  an  equal  claim  upon  the 
foundation  with  him  who  does  the  work  thereon  or  furnisher 
the  material  therefor.  The  lien,  then,  which  is  secured  by 
statute,  extends  in  favor  of  each,  from  the  beginning  to  tlie 
completion  of  the  work,  and,  if  it  so  extends  and  embraces 
all  that  has  been  done  from  the  beginning  to  the  completion, 
its  'inception'  must  be  the  time  to  which  it  is  made  to  relate 
in  giving  effect."  This  case  contains  a  very  able  and  lucid 
discussion  of  the  question,  and  of  the  purpose  and  intention 
of  the  lien  statutes,  and  is  worthy  of  much  consideration.  In 
Davis  V,  Bilsland,  18  Wall.  659,  21  L.  ed.  969,  this  question 
arose  over  a  Montana  statute  very  similar  to  ours,  so  far  as 
it  went,  though  less  comprehensive,  and  in  the  course  of  its 
consideration  Mr.  Justice  Bradley  said:  **The  liens  secured 
to  mechanics  and  materialmen  have  precedence  over  all  other 
encumbrances  put  upon  the  property  after  the  commence- 
TAmt  of  the  building;  and  this  is  right.  Why  should  a  pur- 
chaser or  lender  have  the  benefit  of  the  labor  or  materials 
which  go  into  the  property  and  give  it  its  existence?  At 
all  events  the  law  \a  clear."  In  Neilson  v.  Iowa  Eastern 
Ry,  Co.,  44  Iowa,  71,  the  supreme  court,  in  considering  a 
statute  of  Iowa  substantially  the  same  as  section  5  of  our 
statute,  with  the  exception  that  it  did  not  contain  the  words 
''work  done  or  materials  were  commenced  to  be  furnished," 
held  that  all  liens  attached  from  the  commencement  of  the 
building.  The  first  paragraph  of  the  syllabus  to  that  case 
is  as  follows:  "A  mechanic's  lien  attaches  ^rom  the  commence- 
ment of  the  building,  and  takes  precedence  over  a  mort- 
gage executed  after  that  time,  although  the  particular  work 
for  which  the  lien  is  claimed  was  not  commenced  until  after 
the  execution  of  the  mortgage."  (See,  also.  Insurance  Co, 
V,  Slye,  45  Iowa,  615.)  The  same  conclusion  has  been  reached 
under  the  statute  of  Kansas,  substantially  the  same  as  the 
Iowa  statute.  (See  Kansas  Mtg,  Co.  v.  Weyerhaeuser,  48 
Kan.  335,  29  Pac.  153;  Warden  v.  Sabins,  36  Kan.  165,  12 
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Pac.  520.)  The  supreme  court  of  Missouri  held  to  the  same 
effect  as  early  as  1855.  (See  Dubois'  Admr.  v.  Wilson's 
Trustee,  21  Mo.  213.)  In  Gardner  v.  Leek,  52  Minn.  522, 
54  N.  W.  746,  the  supreme  court  of  Minnesota  overruled  its 
former  decisions  on  this  que':tion,  and  held  that  all  liens  for 
work  done  and  materials  furnished  in  the  construction  of 
a  building  should  date  from  the  commencement  of  such  build- 
ing, 'rhis  decision  was  by  a  divided  court,  but  the  reason- 
ing found  in  the  opinion  of  Justice  Collins  appeals  to  me 
as  sound,  and  founded  upon  the  true  intent  and  spirit  of 
the  statute.  In  course  of  the  opinion  it  is  said:  ''A  major- 
ity of  this  court  are  clearly  of  the  opinion  that  the  views 
expressed  in  the  Pinlayson  case  (47  Minn.  74,  49  N.  W.  398, 
645)  are  unsound.  If  such  a  method  of  distribution  were 
adopted,  it  would  result  in  deferring  to  some  extent  the  lien 
claims  of  thoce  who  had  performed  work  or  furnished  ma- 
terial before  the  execution  of  the  mortgage  to  its  lien  in  every 
case  where  the  premises  sold  for  more  than  sufficient  to  pay 
prior,  in  point  of  time,  claimants,  because  those  ahead  would 
have  to  share  with  those  behind  the  mortgage.  It  would 
compel  those  who  had  performed  their  labor  or  furnished 
fLateriaL  upon  the  strength  of  an  unencumbered  title  to 
submit  to  a  possible  postponement  of  their  claims  to  an  en- 
cumbrance in  no  manner  connected  with  the  improvements, 
and  brought  into  existence  during  or  perhaps  subsequent  to, 
the  fulfillment  of  their  contracts.  It  would  ilace  it  in  the 
power  of  the  owner  of  the  real  estate  to  mortgage  it  so  as 
to  substantially  affect  rights  already  assured  and  relied  on, 
and  virtually  to  destroy  the  statutory  security.  Significant 
illustrations  of  this  kind  might  be  multiplied,  but  are  un- 
iiecessary.  To  permit  assured  rights  to  be  thus  displaced, 
really  at  the  option  of  the  owner,  is  opposed  tj  the  spirit 
and  intent  of  the  law There  is  nothing  novel  or  un- 
just in  a  law  which  gives  priority  to  the  liens  of  mechanics 
and  materialmen  over  those  of  other  parties,  originating  sub- 
sequent to  the  commencement  of  the  improvements  on  the 
land.  In  at  least  twenty  states  such  laws  have  be  in  enacted, 
and  again  and  again  have  they  been  sustained  by  the  courts. 
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These  states  are  named,  and  a  synopsis  of  their  lien  statutes 
given,  in  Jones  on  Liens,  sections  1187,  1469."  After  pro- 
ceeding to  announce  the  two  theories  presented  to  the  court 
it  is  again  said:  '*The  inevitable  logic  of  what  we  have  said 
is  that,  whenever  a  mortgage  or  other  encumbrance  or  dis- 
tinct lien  originates  subsequently  to  the  commencement  of 
the  work  on  the  ground,  or  the  furnishing  of  materials  at 
the  same  place,  so  that  the  world  may  have  notice  of  the 
proposed  improvement,  it  must  yield  to  the  claims  of  all 
who  have  contributed  to  the  completion  of  the  structure  with 
their  work  or  materials.  A  mortgage  placed  upon  real  prop- 
erty subsequent  to  the  commencement  of  a  building,  after 
lien  rights  have  attached,  must  be  subordinated  to  the  liens 
provided  for  in  chapter  200,  page  313  of  the  General  Laws 
of  1889.  The  rights  of  the  person  who  first  labors,  or  those 
of  the  materialman  who  first  furnishes  material,  in  respect 
to  the  time  they  attach,  are  fixed  by  statute;  and  it  was  the 
plain  and  unmistakable  intention  of  the  legislature  to  date 
all  lien  rights  from  this  time,  and  to  place  all  who  may  be 
engaged  in  a  common  enterprise — the  erection  and  construc- 
tion of  a  building — upon  the  same  footing." 

Again  reverting  to  our  statute,  we  find  that  the  legisla- 
ture was  careful  in  every  section  to  provide  the  manner  and 
method  of  securing  a  lien  to  every  person  entitled  thereto 
under  chapter  1  of  the  act.  Section  6  (page  148)  pre- 
scribes that  every  original  contractor  must  file  his  claim  with- 
in sixty  days,  and  every  other  person  within  thirty  days, 
''after  the  completion  of  any  building,  improvement  or  struc- 
ture, or  after  the  completion  of  the  alteration  or  repair  there- 
of or  after  he  has  ceased  to  labor  thereon  from  any  cause, 
or  after  he  haa  ceased  to  furnish  materials  therefor,  or  after 
the  performance  of  any  labor  in  a  mine  or  mining  claim." 
This  is  a  further  illustration  of  the  fact  that  the  legislature 
meant  all  liens  for  labor  or  material  ased  in  the  construc- 
tion of  a  building  to  date  from  the  commencement  of  the 
building,  and  if  for  labor  on  something  other  than  a  build- 
ing, as  in  a  mine  or  on  mining  claim,  then  from  the  com- 
mencement of  the  labor,  etc.    Another  significant  fact  dis- 
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closed  by  this  section  is  that  wherein  it  provides  the  kind  and 
character  of  lien  to  be  filed.  It  nowhere  requires  the  claim- 
ant to  state  when  he  commenced  work  or  furnishing  mate- 
rials. After  prescribing  thes3  numerous  provisions  in  detail 
the  entire  act  closes  by  admonishing  the  courts  that  '*its 
provisions  and  all  proceedings  under  it  are  to  be  liberally 
construed  with  a  view  to  effect  its  object";  and  there  can 
be  no  questio;.  as  to  what  its  object  is.  That  object  is  to 
secure  liens  to  the  laborers  and  materialmen  enumerated  in 
the  act.  I  am  thoroughly  satisfied  that  the  trial  court  arrived 
at  the  correct  conclusion  as  to  the  intent  and  purpose  of  this 
statute,  and,  indeed,  the  clear  and  unequivocal  expression 
of  the  statute  itself,  and  his  judgment  should  be  afiSrmed. 

ON  REHEARING. 
(December   23,   1905.) 

SULLIVAN,  J. — ^A  rehearing  was  granted  in  this  case 
and  again  submitted  on  a  reargument.  It  is  very  earnestly 
contended  that  the  court  has  failed  to  apply  the  plain  rules 
of  statutory  construction  in  construing  the  mechanic's  lien 
law  under  consideration.  We  are  quite  well  acquainted  with 
the  rules  of  statutory  constn:ction  quotad  and  cited  by  coun- 
sel for  the  petitioners,  and  are  fully  satisfied  that  we  have 
faithfully  and  correctly  applied  these  i-ules  to  the  construc- 
tion of  the  act  under  consideration,  and  see  no  eause  for 
changing  the  views  heretofore  expressed  in  this  case. 

The  main  question  for  consideration  is  whether  the  mort- 
gages should  be  subrogated  and  declared  subsequent  to  other 
liens,  or  whether  said  liens  all  relate  back  to  the  time  of 
the  commencement  of  the  construction  of  the  building,  irre- 
spective of  the  time  when  the  labor  was  performed  or  the  ma- 
terial furnished.  The  decision  of  that  question  rests  largely 
on  the  provisions  of  section  5  of  the  lien  law  under  con- 
sideration (Laws  1899,  p.  148),  and  we  think  it  clear  that 
our  construction  of  that  statute  heretofore  given  is  the  cor- 
rect one.  In  arriving  at  that  conclusion  we  have  not  over- 
looked the  various  provisions  of  said  act  in  their  objects  and 
purposes.    And   the  provisions   of  section   11    (page   149) 
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apply  to  cases  where  no  mortgages  intervene,  and  also  in 
cases  where  mortgages  intervene,  and  the  lien  claimants  are 
thereby  divided  into  classes.  It  was  not  the  intention  of  the 
legislature  enacting  said  law  to  make  valueless  a  mortgage 
lien  that  had  attached  to  the  premises  involved  in  this  case 
prior  to  the  time  the  lien  claimant  furnished  any  material 
or  performed  any  labor  toward  the  construction,  repair  or 
alteration  of  the  building.  It  is  suggested  by  counsel  for  the 
petitioner  that  the  legislature  intended  to  protect  the  poor 
against  the  '^avaricious,''  and  against  the  ''machinations" 
of  those  who  would  defraud  and  defeat  tLem  of  their  honest, 
hard-earned  wages.  That,  no  doubt,  is  true,  but  there  is  not 
an  intimation  in  this  case,  and  the  record  shows  none,  that 
the  mortgagees  have  conspired  in  any  manner  to  defraud  or 
cheat  any  of  Ihe  lien  claimants,  and  that  the  mortgages  are 
not  vali<^  It  is  no  doubt  true  that  the  very  money  for  which 
the  mortgages  were  given  was  used  in  pa:Tnent  for  material 
and  labor  used  in  the  construction  of  the  said  building.  If 
it  were  anywhere  shown  that  either  of  said  mortgages,  or  any 
part  thereof,  were  fraudulent,  a  court  of  equity,  upon  the 
proper  showing,  would  grant  relief  against  them.  As  here- 
tofore stated,  the  mechanic's  lien  laws  of  California  and 
Washington  are  substantially  the  same  as  our  own,  and  their 
objects  and  purposes  are  the  same.  The  same  is  true,  of  the 
lien  laws  of  Nevada,  so  far  as  the  provisions  of  section  5 
of  our  law  is  concerned.  While  some  of  the  details  of  the 
Nevada  law  differ  from  our  own,  the  objects  and  purposes 
are  the  same,  and  in  Capron  v,  Strout,  11  Nev.  304,  it  is 
said:  " Capron 's  mortgage  was  recorded  February  25,  1874, 
and  all  work  done  by  Stewart  after  the  expiration  of  his 
then  current  month  was  done  under  contracts  made  by  him 
after  legal  notice  of  Capron 's  rights,  and  his  lien  for  such 
work  is  subordinate  to  Capron 's  mortgage."  It  does  not 
seem  possible  that  any  unprejudiced  mind  can  fairly  con- 
strue said  provisions  of  our  lien  law  as  counsel  for  petitioners 
attempt  to  construe  them.  Under  their  construction,  if,  at 
the  time  the  $20,000  mortgage  was  given  on  the  premises  in 
question,  the  workmen  and  materialmen  (there  was  no  orig- 
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inal  contractor)  had  all  and  every  one  of  them  ceased  work, 
and  never  thereafter  performed  any  work  nor  furnished  any 
material  in  connection  with  3aid  building  whatever,  and  the 
owner  had  executed  the  $20,000  mortgage  to  raise  money  with 
which  to  pay  them  what  was  due  them,  and  thereafter  other 
materialmen  and  laborers  performed  labor  in  the  completion 
of  said  building,  the  mortgagees'  rights  must  be  subrogated 
to  the  claim  of  the  latter.  That  is  a  most  monstrous  propo- 
sition to  my  mind,  and  I  do  not  believe  the  legislature  ever 
intended  such  a  result,  and  it  would  be  contrary  to  the  plain 
provisions  of  the  act  under  consideration.  Under  counsel's 
theory  no  mortgage  or  other  encumbrance  could  attach,  if 
the  improvement  of  the  structure  was  commenced,  work  done, 
or  materials  were  commenced  to  be  furnished  prior  thereto; 
and,  if  that  were  the  intention  of  the  legislature,  it  certainly 
would  have  been  expressed  in  plain  and  unequivocal  lan- 
guage. 

Section  1186  of  the  Code  of  Civil  Procedure  of  California 
is  the  same  as  section  5  of  our  mechanic's  lien  law,  and  sec- 
tion 1666  of  Hill's  Annotated  Statutes  and  Codes  of  Wash- 
ington of  1831  is  the  same  as  our  said  section  5.  Section 
1194  of  the  Co#*ie  of  Civil  Procedure  of  California  and  sec- 
tion 1673  of  the  Washington  law  are  the  same  as  section  11 
of  our  lien  law,  in  that  it  is  provided  in  each  that  the  court, 
in  its  judgment  in  lien  cases,  must  declare  the  rank  of  each 
lien  or  class  of  liens.  However,  the  order  of  classification  is 
a  little  different,  both  in  California  and  Washington.  It  is 
sufficient  to  say  that  the  supreme  court  of  Washington,  in 
the  case  of  Huttig  Bros,  Mfg.  Co,  v,  Denny  Hotel  Co.,  6 
Wash.  122,  32  Pac.  1073,  and  Home  Savings  etc.  Assn.  v. 
Burton,  20  Wash.  688,  56  Pac.  940,  held  that  the  liens  must 
date  from  the  time  the  work  was  commenced  or  the  mate- 
rial was  commenced  to  be  furnished,  and  not  from  the  com- 
mencement of  the  building.  In  each  of  those  cases  mortgages 
intervened,  and  at  the  time  those  decisions  were  rendered 
the  lien  laws  of  Washington  required  the  court  to  declare 
the  rank  of  each  lieu.  The  argument  of  counsel  for  appel- 
lant, to  the  effect  that  the  supreme  court  of  Washington  in 
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those  cases  overlooked  or  disregarded  the  provisions  of  said 
section  1673  of  the  Washington  law,  has  very  little  force 
with  us.  And,  even  though  the  mechanic's  lien  law  of  Cali- 
fornia did  not  contain  provisions  requiring  the  court  to  de- 
clare the  rank  or  class  of  each  lien  until  1885,  we  are  fully 
satisfied  with  the  California  court's  construction  of  the  pro- 
visions of  section  1186  of  the  California  law,  which  is  iden- 
tically the  same  as  said  section  5  of  our  own.  We  are  unable 
to  see  any  good  reason  for  placing  a  different  construction 
upon  the  provisions  of  said  section  5  after  the  adoption  of  an 
amendment  requiring  the  court  to  declare  the  rank  or  class 
of  the  liens. 

It  is  suggested  by  counsel  for  appellant  that  the  court  in 
its  former  opinion  failed  to  pass  upon  the  validity  of  the 
Flannagan  lien,  and  he  now  urges  that  we  pass  upon  it 
We  are  not  satisfied  that  it  appears  from  the  record  that 
all  of  the  evidence  produced  at  the  hearing  of  the  trial  in 
regard  to  that  lien  is  before  the  court,  and  for  that  reason 
we  are  not  inclined  to  disturb  the  findings  of  that  court  in 
that  regard. 

It  is  urged  by  counsel  for  the  petitioners  that  this  court 
ought  to  instruct  the  trial  court  what  judgment  it  should 
enter  in  this  case,  or  whether  it  should  rank  or  classify  the 
liens.  But  it  is  contended  by  counsel  for  one  of  the  lien 
claimants  that  that  question  was  not  presented  on  the  orig- 
inal hearing,  and  should  not  be  considered  now  by  this  court. 
The  mortgagees  were  the  only  appellants,  and  the  only  ques- 
tion presented  on  the  appeal  was  whether  the  liens  related 
back  to  the  time  of  the  conmiencement  of  the  building,  irre- 
spective of  the  time  when  the  labor  was  commenced  to  be 
performed  or  the  material  commenced  to  be  furnished. 
Counsel  for  respondents  contended  that  all  liens  related  and 
should  date  from  the  time  of  the  commencement  of  the  build- 
ing. The  question  of  the  rank  or  dajss  of  the  several  labor- 
ers', mechanics'  or  materialmen's  liens  was  not  raised  on 
tho  hearing.  That  being  true,  \inder  the  recognized  rule  that 
questions  which  were  not  ralaed  on  the  original  hearing  will 
not  be  considered  on  rehearing,  applies  here.     (See  PawM 
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V.  Nevada  C.  &  O.  By.  Co.  (Nev.),  82  Pac.  96.)  However, 
a  question  similar  to  the  one  under  discussion  is  decided  by 
the  supreme  court  of  Nebraska  in  Henry  n  Coatsworth  Co, 
V.  Fisherdick,  37  Neb.  207,  55  N.  W.  643. 

We  are  fully  satisfied  that  our  decision  on  the  original 
hearing  in  this  case  is  right,  and  the  views  therein  expressed 
are  hereby  confirmed.  The  judgment  of  the  trial  court  is 
reversed,  and  the  cause  remanded.  Costs  are  awarded  to 
appellant. 

STOCKSLAGEB,  C.  J.,  Concurring.— Prom  some  of  the 
arguments  of  counsel  in  support  of  the  petition  for  rehear- 
ing, and  in  dissenting  opinion  of  our  brother,  it  would  seem 
that  they  are  laboring  under  the  impression  that  in  some 
way  the  majority  opinion  does  the  laboring  man  a  great  in- 
justice. It  will  always  be  conceded  that  laws  are  enacted 
with  the  view  of  equal  justice  to  all.  Indeed,  our  civil  and 
I)olitical  liberties — our  property  rights — are  founded  on  this 
rule.  ** Equal  justice  to  all,  special  privileges  to  none," 
should  and  does  apply  to  capital  and  labor  and  to  every 
avocation  in  this  country  of  boasted  freedom,  independence, 
and  justice.  The  mechanic's  lien  law  of  this  state  furnishes 
ample  protection  for  the  laboring  man,  the  materialman, 
the  capitalist,  and  any  and  all  who  may  furnish  labor,  money, 
or  material  for  the  erection  or  construction  of  a  building  in 
this  state.  There  was  no  contractor  in  the  erection  of  the 
building  in  controversy.  Dr.  Dubois,  the  owner,  was  con- 
structing the  building,  employing  the  labor,  buying  the  ma- 
terials, and  making  settlement  for  such  material  and  labor 
on  his  own  contracts.  After  the  building  had  progressed, 
and  a  large  amount  of  labor  and  material  had  been  employed 
and  furnished,  a  mortgage  was  given  and  recorded  for  the 
sum  of  $20,000  covering  said  building.  It  is  not  contended 
by  counsel  for  appellant,  nor  would  it  be  held  by  this  court, 
that  any  and  all  labor  done  or  materials  furnished  prior  to 
the  recording  of  the  mortgage  would  not  be  a  prior  lien  upon 
the  premises.  Subsequent  to  the  recording  of  the  mortgage 
all  labor  done  or  material  furnished  was  with  notice  of  the 
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existence  of  the  lien  created  by  the  mortgage,  and  the  labor- 
ing men  and  materialmen  were  privileged  to  say  to  the  owner 
of  the  building:  "You  have  placed  a  mortgage  lien  in  the 
sum  of  $20,000  on  this  property.  We  do  not  care  to  take 
chances  on  a  lien  for  our  labor  or  material,  with  the  record 
fact  of  the  existence  of  this  mortgage.  If  you  desire  our 
labor  or  mateiial,  it  will  be  necessary  for  you  to  pay  for  it 
as  you  get  it.''  If  they  could  not  make  satisfactory  arrange- 
ments for  their  pay,  they  were  certainly  under  no  obliga- 
tions to  furnish  the  labor  or  material.  It  is  more  than  prob- 
able that  most,  if  not  all,  the  proceeds  of  the  mortgage  were 
used  in  payment  for  work  done  and  material  furnished  prior 
to  its  execution.  In  all  reason  the  builder  was  under  obliga- 
tions to  the  mortgagee  to  pay  up  and  cancel  any  liens  or  ob- 
ligations prior  to  the  mortgage,  at  least  so  far  as  the  proceeds 
would  go  toward  making  such  payment. 

If  we  were  to  accept  the  contention  of  counsel  for  some 
of  the  respondents  as  the  law  governing  this  case,  it  might, 
and  we  think  would  have,  a  disastrous  effect  on  the  upbuild- 
ing of  our  cities,  towns,  and  villages.  Money  is  absolutely 
necessary  for  building  anywhere,  and  if  security  cannot  be 
given  until  the  building  is  completed  and  all  liens  cleared,  it 
would  in  many  cases  be  impossible  to  complete  the  work. 
We  think  the  case  at  bar  furnishes  a  good  illustration  of 
the  evil  effects  of  such  a  construction  of  our  statute.  Dr. 
Dubois  did  not  have  the  ready  money  to  complete  this  build- 
ing. Work  and  labor  could  not  be  had  without  means  to 
pay.  Mortgages  were  given  for  the  purpose  of  raising  the 
money  to  complete  the  work  of  construction.  If,  after  he 
had  executed  the  two  mortgages  and  placed  them  on  record, 
materialmen  and  laborers  did  not  think  the  building  of  suffi- 
cient value  to  pay  the  liens  thus  created,  and  them  after 
satisfying  such  liens,  then  it  was  their  privilege,  as  well  as 
duty,  to  refuse  to  furnish  material  or  perform  labor  with- 
out pay,  or  sufficient  and  satisfactory  security  that  they 
would  be  paid.  In  that  case,  if  the  building  would  not  sell 
for  a  sufficient  amount  to  satisfy  the  mortgage  liens,  no  one 
would  suffer,  excepting  the  mortgagor  and  mortgagee,  as  all 
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claims  for  material  and  labor  prior  to  the  mortgages  would 
be  prior  liens.  If  my  conclusion  is  correct,  and  I  think  it 
certainly  is,  the  law  surrounds  the  laboring  man  with  every 
safeguard.  He  is  protected  with  a  lien  prior  to  the  execution 
of  the  mortgage,  and  thereafter  he  need  not  perform  labor 
without  daily  pay  or  satisfactory  security. 

AILSHIE,  J.,  Dissenting. — The  results  of  this  case  fur- 
nish a  rigorous  example  of  either  a  grave  defect  and  injus- 
tice existing  in  our  lien  laws,  or  an  unfortunate  misconstruc- 
tion and  application  of  its  provisions.  Here,  as  will  occur 
in  most  cases,  a  materialman  commences  to  furnish  material 
for  the  building  before  any  labor  is  performed  in  its  con- 
struction, and  immediately  thereafter,  and  prior  to  the  com- 
mencement of  work  by  certain  laborers,  mortgages  to  the 
amount  of  $30,000  are  given  on  the  premises.  In  this  case 
the  men  who  performed  the  labor,  and  out  of  this  material 
erected  a  completed  structure,  must  stand  by  and  see  the 
materialman  paid  first,  and  then  the  mortgagee  receives  his 
mon^,  and,  if  the  unexpected  and  unusual  should  happen, 
he  may  then,  thirdly,  in  the  order  of  preferences,  receive 
his  pay.  This,  too,  directly  in  view  of  the  provisions  of  sec- 
tion 11  of  the  lien  law  (Laws  1899,  p.  149),  which  says  the 
laborers'  lien  shall  rank  first  in  the  order  of  preferences 
and  priorities  among  lien  claimants.  Under  these  conditions 
and  circumstances  it  seems  to  me  that  the  burden  of  loss 
falls  unequally  and  unjustly  heavy  upon  the  shoulders  of 
labor.  On  the  reai^ument  of  this  case  it  was  urged  by  the 
respondent  that,  in  the  event  the  court  «hould  adhere  to  the 
majority  opinion  originally  filed,  then  the  court  should  di- 
rect the  trial  court  as  to  the  kind  and  character  of  decree  to 
be  entered,  and  the  priorities  and  order  of  preferences  to 
be  recognized  in  the  decree,  as  among  the  various  lien  claim- 
ants and  the  mortgagee.  The  majority,  however,  decline  to 
point  out  the  preferences  among  these  claimants,  or  to  direct 
the  trial  court  as  to  the  decree,  although  the  opinion  refers 
to  Henry  &  Coatsworth  Co,  v.  Fisherdick,  37  Neb.  207,  55 
N.  W.  643,  as  being  a  case  similar  to  this,  and  one  which 
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might  afford  proper  direction  to  the  court.  I  am  not  yet 
prepared  to  believe  that  the  majority  of  this  court  would 
approve  of  a  decree  entered  in  conformity  with  the  decree 
directed  in  this  Nebraska  case.  Indeed,  that  case  ought  not 
to  be  considered  for  a  moment  as  authority  under  our  stat- 
ute. An  examination  of  chapter  54  of  the  Compiled  Stat- 
utes of  Nebraska  of  1881  will  disclose  the  fact  that  the  Ne- 
braska mechanic's  lien  law  bears  no  similarity  to  ours,  and 
is  entirely  destitute  of  any  provisions  corresponding  to  sec- 
tions 5  and  11  of  our  lien  law.  As  I  read  and  understand 
section  3818  of  the  Revised  Statutes  of  1887,  it  becomes  the 
duty  of  this  court  in  a  case  like  the  one  at  bar,  where  judg- 
ment is  reversed  without  granting  a  new  trial,  to  direct,  or 
at  least  indicate,  the  correct  judgment  to  be  enterv^d  in  the 
lower  court.  This  question  must  necessarily  arise  when  the 
remittitur  goes  down.  The  lower  court  nas  proceeded  upon 
the  theory  that  it  was  his  duty,  in  entering  judgment  in 
such  a  case,  to  follow  the  requirements  of  section  11  of  the 
lien  law,  an^  I  think  he  was  entirely  correct  in  that  view. 
The  court  here,  however,  has  reversed  the  judgment  entered 
in  conformity  with  that  section  of  the  statute.  The  ques- 
tion will  at  once  arise  in  the  district  court  as  to  whether  or 
not  the  court  ;."uall  give  the  materialman  the  preference  over 
the  laborer  or  the  laborer  preference  over  the  materialman, 
or  whether  they  shall  all  be  thrown  into  hotchpotch,  and 
laborers,  materialmen,  and  contractors  be  all  classed  together. 
My  associates  in  the  majority  opinion  say:  *'The  provisions 
of  section  11^  apply  to  cases  where  no  mortgages  inter- 
vene, and  also  in  cases  where  mortgages  intervene  and  the 
lien  claimants  are  thereby  divided  into  classes."  I  am  not 
sure  that  I  understand  just  what  is  meant  by  this  observa- 
tion, but  it  is  quite  clear  to  me,  after  reading  section  11, 
that  it  does  not  contain  such  language,  nor  do  I  find  any 
exception  mado  therein  oa  to  the  application  of  the  rule  of 
priorities  among  claimants.  I  know  of  no  authority  to  be 
found  in  the  books  that  justifies  interpolating  new  and  ad- 
ditional langua^^e  into  a  statute  that  is  already  clear  and  ex- 
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plicit.     I  am  still  the  more  firmly  convinced  that  the  judg- 
ment of  the  district  court  should  be  affirmed. 

Since  writing  the  foregoing  the  chief  justice  has  written 
his  concurring  opinion.  It  is  there  held  in  effect  that  every 
man  who  seek^  employment  on  a  building  in  course  of  con- 
struction must,  at  his  peril,  examine  the  county  records  from 
time  to  time  to  ascertain  whether  any  mortgage  or  encum- 
brance has  in  the  meanwhile  been  placed  on  the  property. 
The  view  I  have  endeavored  to  express  is  that,  as  I  read  the 
statute,  the  l^slature  intended  that  the  fact  a  building  is 
in  course  of  construction  when  a  loan  is  made  on  the  prop- 
erty is  itself  actual  notice  to  the  lender  that  the  building  is 
to  be  completed,  and  that  those  who  complete  it  must  be  paid, 
and  that  therefore  the  laborer  and  materialman  may  work 
and  furnish  material  without  examining  records  or  incur- 
ring the  penalties  of  constructive  notice. 


(AngTist  15,  1905.) 

JONES  V.  VANE. 
[82  Pac.  110.] 

JUDOMIHT— BlLIKr    AOAIKST    IN    EQUITT— DXKUBBBK — CAUBI    OF    AC- 
TION. 

1.  Held,  in  this  ease  that  the  eomplaint  fails  to  state  a  eanse 
of  aetion  suffieient  to  warrant  the  Taeating  and  setting  aside  a 
judgment  entered  hy  the  trial  court  or  a  modification  of  it. 
(Syllabus  by  the  court — Sullivan,  J.,  dissenting.) 

APPEAL  from  District  Court  of  Kootenai  County.    Hon- 
orable Ralph  T.  Morgan,  Judge. 

Action  to  set  aside  and  annul  a  judgment  of  the  district 
court    Demurrer  to  complaint  sustained.    Affirmed. 

B.  L.  Edmiston,  William  T.  Birdsall,  J.  J.  Guheen,  Attorn^ 
General,  and  Edwin  Snow,  for  Appellants. 
Idaho,  Vol.  11—23 
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The  demurrer  to  the  complaint  was  not  well  taken.     The 
complaint  states  a  perfect  cause  of  action  for  relief  in  equity. 
The  facts  stated  •  ppeal,  in  this  age,  to  equity.     They  invoke 
the  maxim  ''Equity  will  not  suffer  a  wrong  without  a  rem- 
edy."   The  theory  of  equitable  interference  with  judgments 
is  that,  from  cert<iin  equitable  circumstances  of  which  a  court 
of  equity  has  cognizance,  it  is  against  conscience  that  the  party 
should  proceed.     (Story's    Equity   Jurisprudence;  sees.  875, 
881.)     There  ir.  no  justice  in  permitting  one  party  to  obtain 
an  undue  advantage  over  another  through  the  neglect  or  mis- 
conduct of  that  other's  attorney.     Courts  of  ]av:  are  not  to 
be  used  by  parties  in  perfecting,  through  the  forms  of  law, 
the  ruin  of  a  party  who  has  employed  a  negligent  cr  unwor- 
thy attorney.    (Sharp  v.  Mayor,  19  How.  Pr.  193.)     That  the 
plaintiff  in  this  action  would  be  justified  in  proceeding  with 
his  remedy  against  his  attorney ;   but  the  rule  is  now  settled, 
and  it  is  a  just  rule  and  i-ractice,  for  the  court  to  relieve  the 
client  without  reference  to  the  responsibility  of  his  lawyer. 
(And  see  Bean  v.  Maker,  1  Daly  (N.  Y.),  440;  Elsion  v.  Shil- 
ling, 7  Rob.  (N.  Y.)  74.    For  earlier  cases,  see  Neele  v.  Berry - 
hill,  4  How.  Pr.  16;  King  v.  Harris,  34  N.  Y.  330;  Milleman 
V.  Mayor,  18  How.  Pr.  543 ;  Jellinghaus  v.  New  York  Ins.  Co,, 
5  Bosw.  678.    For  later  cases,  see  McCrcdy  v.  Woodcock,  41 
App.  Dec.  526,  58  N.  Y.  Supp.  656.     For  holdings  in  other 
states,  see  Taylor  v.  Pope,  106  N.  C.  267,  19  Am.  St.  Rep.  530, 
11  S.  E.  257;    Owathney  v.  Savage,  101  N.  C.  103,  7  S.  E. 
661;    Searles  v.  Christiansen,  5  S.  Dak.  650,  60  N.  W.  29; 
O'Brien  v.  Leach,  139  Cal.  220,  96  Am.  St.  Rep.  105,  72  Pac. 
1004.)     Within  the  code  rule,  as  embodied  in  the  Idaho  stat- 
ute, a  party  is  precluded  from  applying  to  vacate  the  original 
judgment,  after  six  months  from  its  entry.     {Jellinghause  v. 
New  York  Ins,  Co.,  5  Bosw.  678.)    It  will  be  seen  by  the  com- 
plaint that  appellant  is  the  victim  of  a  gross  fraud,  prac- 
ticed by  his  own  attorney,  and  that  the  attorney  is  irrespon- 
sible.   The  whole  complaint  shows  that  the  damages  cannot  be 
computed.    No  case  can  be  lound  and  no  book  can  be  found 
in  which  th3  right  to  equitable  relief  is  denied  in  such  a  case. 
''Fraud"  is  one  of  the  words  used  in  the  code  as  a  ground 
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for  relief.  (Idaho  Rev.  Stats.,  sec.  4229.)  For  grounds  of 
demurrer  to  a  complaint  under  the  code,  see  Revised  Stat- 
utes of  Idaho,  section  4174;  Code  of  Civil  Procedure,  section 
3205.  It  would  not  seem  to  be  necessary  to  argae  in  this  age 
that  no  grounds  of  demurrer  exist  save  ?uch  as  the  code  pre- 
scribes. The  pleadings  are  arbitrarily  prescribed  and  limited 
by  the  code.  (Idaho  Rev.  Stats.,  sees.  4161,  4162;  Idaho  Rev. 
Stats.,  chapters  2-7.)  The  authority  to  demur  to  a  complaint 
Is  entirely  derived  from,  and  wholly  depends  upon,  sections 
4161-4174.  (De  Witt  v.  Swift,  3  How.  Pr.  (N.  Y.)  280.) 
*'A  demurrer  is  allowed  only  where  the  ground  of  objection 
appears  upon  the  face  of  the  complaint.  Unless  the  objection 
so  appears,  it  is  no  ground  for  a  demurrer."  {Wilson  v. 
Mayor  etc.,  15  How.  Pr.  (N.  Y.)  500.)  The  last  quotation 
only  reflects  the  language  of  section  4174,  Idaho  statutes, 
which  allows  a  demurrer  to  a  complaint  "when  it  appear? 
on  the  face  thereof."  {Struver  v.  Ocean  Ins.  Co.,  16  How 
Pr.  (N.  Y.)  422.)  The  defects  foi  which  a  demurrer  will 
lie  are  named  in  the  statute,  and  none  other  can  be  reacaed 
by  it.  (Bliss  on  Code  Pleading,  3d  ed.,  sec.  404;  Marie  v. 
Garrison,  83  N.  Y.  14;  Pomeroy's  Code  Remedies,  3d  ed.,  sec. 
515,  citing  many  authorities.)  The  order  striking  out  the 
complaint  in  intervention  was  without  authority  of  law  and 
in  effect  an  unwarranted  exercise  of  judicial  power.  The 
state  of  Idaho  intervened  as  prescribed  in  section  4111  of 
the  statute.  Consequently,  the  filing  of  its  complaint  made 
the  state  a  party  to  the  action  precisely  the  same  in  all  re- 
spects as  if  the  statt  had  been  brought  in  by  the  original 
summons.  The  only  power  the  court  thereafter  had  was  to 
traat  the  state  of  Idaho  as  a  defendant ;  and  the  only  rights 
the  respondent  had  was  to  ** answer  or  demur  [to  the  com- 
plaint in  intervention]  as  if  it  were  an  original  complaint." 
(Rev.  Stats.,  sec.  4111.)  The  state  was  not  only  a  **prope.," 
but  was  a  ''necessary,"  party  in  order  to  obtain  a  final  de- 
termination of  the  controversy  in  the  United  States  supreme 
court.  (Wheeling  Bridge  Case,  54  U.  S.  518,  14  L.  ed.  249; 
WiUamette  etc.  v.  Hatch,  125  U.  S.  17,  9  Sup.  Ct.  Rep.  811, 
31  L.  ed.  634.) 
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Charles  L.  Heitman',  for  Resx)OLdents. 

It  will  be  seen  by  an  inspection  of  the  complaint  that  it 
clearly  appears  therefrom  that  the  matters  and  things  in  con- 
troversy in  this  action  have  been  heretofore  adjudicated  in 
the  same  district  court,  in  an  action  between  the  same  parties, 
and  that  all  of  the  issues  raised  by  the  complaint  in  this  ac- 
tion were  raised  in  said  former  action,  or  should  have  been 
raised  therein.  Respondents  contend  that  the  matter  has  been 
adjudicated  and  finally  determined,  and  that  the  decision  of 
the  district  court  in  the  former  action,  which  was  affirmed  in 
this  court  by  the  dismissal  of  appellant: 's  appeal  in  said  former 
action,  is  the  settled  law  of  this  case.  ''A  judgment  is  con- 
clusive upon  all  questions  involved  in  the  action  and  upon 
which  it  depends,  and  upon  matters  which,  under  the  issues, 
might  have  been  litigated  and  decided  in  the  case;  and  the 
presumption  of  law  is,  that  all  such  issues  were  actus Uy  heard 
and  decided."  {PameU  v.  Hahn,  61  Cal.  ISl;  McLennan  v. 
McDonnell,  78  Cal.  275,  20  Pac.  b6&',  Benson  v.  Shotwell,  87 
Cal.  49,  25  Pac.  249.;  **The  judgment  of  a  competent  court 
is  conclusive  in  a  subsequent  action  between  the  same  parties 
for  the  same  thing,  although  it  be  palpably  erroneous." 
{Wclverton  v.  Baker,  86  Cal.  591,  25  Pac.  54;  Hardy  v. 
Hardy,  97  Cal.  125,  31  Pjmj.  906.)  "It  nay  be  stated,  as  a 
general  proposition,  that  a  judgment  is  conclusive,  not  only 
as  to  the  subject  matter  in  controversy  in  the  action  upon 
which  it  is  based,  but  also  in  all  other  actions  involving  the 
same  question,  and  upon  all  matters  involved  in  the  issues 
which  might  have  been  litigated  and  decided  in  the  case ;  the 
presumption  being  that  all  such  issues  were  clearly  made  and 
decided."  (Crew  v.  Pratt,  119  Cal.  149,  51  Pac.  38,  citing 
the  following  authorities,  to  wit:  Freeman  on  Judgments,  sec. 
523;  LiUis  v.  Emigrant  Co.,  95  Cal.  553,  30  Pac.  IIOS;  Howell 
V.  Budd,  91  Cal.  342,  27  Pac.  747;  Burris  v.  Kennedy, 
108  Cal.  338,  41  Pac.  458;  Estate  of  Hudson,  63  Cal.  454, 
457.  The  former  judgment  of  a  court  having  jurisdiction 
over  the  subject  matter  and  the  parties,  is  a  bar  to  a 
second  suit  upon  the  same  cause  of  action  between  the  same 
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parties,  or  their  privies,  and  is  conclusive,  not  only  upon 
every  question  involved  therein  and  thereby  determined,  but 
also  as  to  every  other  matter  which  the  parties  ^ight  have 
litigated  in  the  case  and  which  they  might  have  had  decided. 
{Oray  v.  Dougherty,  25  Cal.  266;  Wilson  v.  Buell,  117  Ind. 
315,  20  N.  E.  231;  Parker  v.  Obenchain,  140  Ind.  211,  39  N. 
E.  869;  People  v,  Eolliday,  93  Cal.  242,  27  Am.  St.  Rep.  186, 
29  Pac.  54 ;  2  Ency.  of  PL  &  Pr.  373-381 ;  Case  v.  Beaurgard, 
101  U.  S.  692,  25  L.  ed.  1004;  9  Notes  on  United  States  Re- 
ports, 1016,  citing  cases.)  Testimony  cannot  bo  introduced 
to  show  that  a  former  judgment  between  the  same  parties 
upon  the  same  subject  matter  was  erroneous.  (Marshall  v, 
Shaffer,  32  Cal.  178.)  Rule  applies  even  where  jurisdiction 
of  court  is  involved.  {Washington  Bridge  Co.  v.  Stewart, 
3  How.  (U.  S.)  413,11  L.  ed.  658;  4  Notes  on  United  States 
Reports,  433.)  "Where  an  appeal  discloses  that  the  same 
subject  matter  has  been  litigated  between  the  same  parties 
in  a  prior  suit,  and  that  in  the  said  suit  thv.  plaintiff  in  this 
suit  had  set  up  the  same  equity  which  he  claims  by  this  ap- 
peal, the  appeal  was  ordered  to  be  dismissed."  (Bamett  v. 
Kilhourne,  3  Cal.  327.)  **The  dismissal  of  an  appeal  is  in 
effect  an  affirmance  of  the  judgment  or  order  appealed  from, 
unless  the  dismissal  is  expressly  made  without  prejudice  to 
another  appeal."  (Idaho  Rev.  Stats.,  sec.  4823.)  '*A  dis- 
missal of  an  appeal  for  failure  to  file  transcript  is  a  bar  to 
another  appeal,  unless  such  dismissal  is  made  without  preju- 
dice to  a  second  appeal."  {Fahey  v.  Belcher,  3  Idaho,  355, 
32  Pac.  1135;  Idaho  Rev.  Stats.,  sec.  4184,  subd.  1.)  *'If  the 
defendant  omitted  to  set  up  a  counterclaim  in  the  cases  men- 
tioned in  the  first  subdivision  of  the  last  seccion  (4181), 
neither  he  nor  his  assignee  can  afterward  maintain  an  action 
against  the  plaintiff  therefor."  (Idaho  Rev.  Stats.,  sec.  4185; 
Stevens  v.  Savings  cfe  Loan  Assn,,  5  Idaho,  741,  51  Pac.  779, 
986.)  The  contention  of  appellant  that  there  was  a  defect 
of  parties  in  said  former  action,  even  if  well  founded,  is  made 
too  late,  as  the  objection  should  have  been  made  by  demurrer 
to  the  complaint  in  the  former  action.  (Idaho  Rev.  Stats., 
see.  4174,    subd.  4.)     The    statute    authorizes    intervention. 
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(Idaho  Rev.  Stats.,  sec.  4111.)  The  statutes  use  the  word 
** person*'  only,  and  the  respondents  contend  that  this  stat- 
ute does  not  apply  to  the  state,  which  is  a  sovereign  power. 
**The  word  'person,'  when  used  in  a  statute,  does  not  include 
the  state."  {McBride  v.  Board  of  Commrs.,  44  Fed.  18;  In 
re  Fox,  52  N.  Y.  535,  11  Am.  Rep.  751 ;  United  States  v.  Fox, 
94  U.  S.  315,  24  L.  ed.  192;  United  States  v.  Railroad  Co., 
17  WaU.  328,  21  L.  ed.  601;  Alabama  Certificates,  vol.  12; 
Opinions  Attorneys  General,  176,  277 ;  Taxation  of  Railroads, 
vol.  12 ;  Butler  v.  Merritt,  113  Ga.  238,  38  S.  E.  751 ;  Dollman 
V,  Moore,  70  Miss.  267,  12  South.  23,  19  L.  R.  A.  222;  Whit- 
taker  V,  County  of  Tuolumne,  96  Cal.  100,  30  Pac.  1016; 
Brown  v.  Saul,  4  Mart.,  N.  S.  434,  16  Am.  Dec.  175,  note,  180; 
Carrahy  v.  Morgan,  5  Mart.,  N.  S.,  501.)  The  interest  which 
entitles  a  person  to  intervene  in  a  suit  between  other  parties 
must  be  in  the  matter  in  litigation,  and  of  such  a  direct  and 
immediate  character  that  the  intervener  will  either  gain  or 
lose  by  the  direct  legal  operation  and  effect  of  judgment. 
(Isaacs  V.  Jones,  121  Cal.  257,  53  Pac.  793,  1101;  Peachy 
V.  Witter,  131  Cal.  316,  63  Pac.  468;  People  v.  Green,  I 
Idaho,  239;  Horn  v.  Water  Co,,  13  Cal.  62,  73  Am. 
Dec.  569;  Smith  v.  Gale,  144  U.  S.  509,  12  Sup.  Ct. 
Rep.  674,  36  L.  ed.  521;  Notes  on  California  Reports,  578; 
17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  185.) 

SULLIVAN,  J. — ^This  action  was  brought  to  vacate  a  judg- 
ment in  favor  of  the  respondents  and  against  the  appellant 
Jones.  Said  j  "•dgment  was  entered  en  the  eleventh  day  of 
May,  1903,  and  the  said  Jones  was  commanded  to  remove  a 
certain  wharf  in  the  Pend  d 'Oreille  river.  The  appellant 
Jones  will  hereafter  be  referred  to  as  Jones,  and  respondents 
will  be  referred  to  as  Vanes. 

The  dispute  in  this  action  relates  to  a  pier  or  landing-place 
within  the  navigable  waters  of  the  Pend  d 'Oreille  river,  which 
is  a  navigable  river  deriving  its  waters  from  the  mountains 
of  British  Columbia  and  Montant..  As  a  navigable  river  it 
flows  through  a  part  of  the  state  of  Idaho,  into  and  across  a 
part  of  the  state  of  Washington,  thence  via  British  Columbia 
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and  the  Columbia  river  to  the  Pacific  Ocean.  The  shore  end 
of  the  said  pier  and  landing  in  dispute  is  at  the  point  on  the 
river  bank  between  high  and  low  water  marks  and  on  ground 
claimed  by  Jones  to  belong  to  the  state  of  Idaho ;  that  is,  it 
is  the  bed  of  a  navigable  stream.  The  state  of  Idaho  inter- 
vened in  this  action  and  by  its  complaint  in  intervention  it 
asserts  ownership  to  the  bed  of  said  river  on  which  said  pier 
stands.  It  also  alleges  the  issuance  of  a  license  by  the  state 
to  Jones  in  1902,  permitting  said  Jones  to  erect  said  pier. 
It  is  alleged  that  the  whole  of  f?aid  pier  is  submerged  at  ordi- 
nary high  water.  The  shore  end  of  said  pier  abuts  or  is  on  a 
square  or  plaza  for  a  street  leading  on  the  county  road  to 
the  landing,  whicii  road,  it  is  alleged,  was  platted  and  dedi- 
cated to  the  public  by  Vane's  predecessor  in  interest,  prior  to 
Vanes'  acquiring  any  interest  in  said  land.  It  is  also  alleged 
that  the  dedication  of  that  portion  of  the  square  and  street 
below  high-water  mark  covered  land  to  which  the  dedicator 
has  no  title,  as  it  is  averred  said  title  was  in  the  state;  the 
title  to  the  upland  was  derived  by  Vanes'  predecessors  by 
patent  from  the  United  States,  and  the  patent  limited  the 
number  of  acres  granted,  which  were  all  above  high-water 
mark.  Jones,  since  1889,  had  been  engaged  in  steamboat  nav- 
igation on  said  river  in  Idaho  and  Washington,  carrying 
mails,  passengers  and  general  merchandise,  and  said  pier  is 
the  Idaho  terminal  of  his  boats,  and  it  is  alleged  that  he  built 
and  owned  said  pier,  and  that  he  derived  his  right  to  build 
and  maintain  the  same  by  permit  from  the  United  States, 
and  by  a  liceiise  from  the  state  of  Idaho,  upon  the  landing- 
place  ;  all  of  which  rights  attached  and  were  exercised  many 
yearp  before  Vanes  acquired  any  interest  in  the  adjoining 
upland,  and  it  is  averred  that  Vanes  never  had  any  interest  in 
the  strip  of  lt»nd  between  high  and  low  water  marks  or  in 
the  bed  of  said  river.  That  said  landing  is  connected  with 
the  public  road,  which  existed  prior  to  the  government  sur- 
yey,  and  is  recognized  on  said  survey,  which  aurvey  was  long 
prior  to  the  platting  of  said  land  by  Vanes'  predecessor. 
Jones  duly  appealed  to  this  court  from  the  judgment  which 
thij  action  is  brought  to  vacate,  and  it  is  alleged  that  with- 
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out  his  knowledge,  and  for  no  fault  of  his,  and  for  no  caus<; 
whatever,  except  the  fraud  of  his  counsel,  that  said  appeal 
was  dismissed  by  this  court,  for  not  filing  the  printed  record 
on  appeal,  and  his  counsel,  keeping  him  in  ignorance,  after- 
ward sought  to  reinstate  said  appeal,  which  application  was 
denied ;  that  as  soon  as  Jon^  learned  said  facts  without  any 
kches,  he  sought,  through  other  counsel,  to  obtain  this  court's 
permission  to  make  another  application,  which  application 
was  denied  by  this  court;  th^t  on  account  of  said  fraud  of 
Jones'  counsel,  and  the  further  fact  that  said  counsel  is  en- 
tirely financially  irresponsible,  and  Jones  is  without  any  other 
remedy  and  has  been  deprived,  without  fault  on  hi£.  part,  of 
his  day  in  court,  he  thereupon  brought  this  suit.  In  his 
complaint,  Jones  avers  alleged  fatal  errors  in  the  ruling  of 
the  trial  court  in  the  original  suit,  to  wit,  the  failure  to  find 
fiicts  warranting  the  judgment;  that  defenses  exi&ted  fatal 
to  any  possible  recovery,  and  a  discovery  of  those  facts  was 
made  since  said  judgment ;  that  the  judgmsnt  is  too  indefinite 
and  uncertain  for  enforcement;  that  it  was  cont'^ry  to  the 
overwhelming  weight  of  evidence  and  rules  of  law  applicable 
thereto;  that  no  lawful  determination  could  be  had  in  that 
action  without  the  presence  of  other  parties,  and  that  the 
oourt  was  without  jurisdiction  to  determine  any  of  the  ques- 
ticns  involved  in  said  action  or  of  the  parties  having  the  sole 
right  to  assert  an  interest  in  the  subject  matter  thereof. 

The  complaint  also  sets  forth  various  federal  questions  in- 
volved in  the  controversy,  to  wit,  that  the  subjects  involved 
are  of  maritime  jurisdiction,  of  which  the  state  district  court 
has  no  jurisdiction,  and  that  said  judgment  is  void;  tliat  all 
the  rights  claimed  by  Jones  were  exercised  under  the  United 
States  statutes,  law  and  usages,  and  any  decision  denying 
such  rights  is  a  decision  against  the  validity  of  the  authority 
BO  exercised;  that  the  decision,  in  so  f&r  as  it  assumes  the 
right  to  interfere  with  the  dominion  of  the  United  States  over 
said  pier,  or  of  Jones'  right  therein  derived  from  the  United 
States,  or  decreeing  to  Yanes  any  rights  therein,  and  in  the 
land  to  which  said  pier  is  attached,  is  without  jurisdiction, 
either  as  to  persons  or  property,  and  that  either  said  judg- 
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mert  which  this  action  seeks  to  yacate,  or  any  decision  against 
the  vested  rights  claimed  by  Jones  under  the  United  States 
statutes  thereof,  in  that  it  is  against  the  validity  of  said  stat- 
utes and  dominion  of  the  United  States,  and  deprives  Jones 
of  his  property  without  due  process  of  law ;  denies  to  Congress 
the  right  to  regulate  eommerce ;  denies  to  Jones  the  privil^es 
and  immunities  guaranteed  to  citizens  of  the  several  states, 
and  the  equal  protection  of  the  law  thereof,  and  denies  to 
Congress  the  right  to  make  needful  rules  and  ^^ulations  re- 
specting the  territory  or  property  belonging  to  the  United 
States. 

The  prayer  of  the  complaint  is  for  an  injunction  restrain- 
ing the  enforcement  of  said  judgment  and  to  vacate  the  same, 
and  to  so  far  open  the  same  as  to  permit  Jones  to  come  in 
and  urge  his  proper  defen3es.  The  ccmiplaint  is  accompanied 
by  the  affidavit  of  Jcmes,  who  reafSxms  the  allegations  of  the 
complaint  and  avers  that  said  judgment  is  necessarily  an  in- 
terference with  a  right  of  navigation  of  the  navigable  waters 
of  the  United  States,  and  with  foreign  and  domestic  com- 
merce, as  well  ijs  with  the  proper  handling  of  the  United  States 
mails,  and  avers  that  unless  this  court  icterf ejcs  in  equity, 
he  is  without  remedy.  He  therein  seeks  to  explain  and  ex- 
cuse his  failure  to  allege  in  the  answer  in  the  former  suit, 
any  of  the  facts  which  are  allied  in  the  complaint  in  this 
and  avers  that  no  final  determination  of  the  questions  in- 
volved can  be  had  unless  he  is  relieved  from  said  former  judg- 
m^it. 

Jones'  application  for  an  injunction  herein  was  also  forti- 
fied by  an  affidavit  of  John  W.  Strack,  a  civil  engineer,  show- 
ing that  he  had  verified  the  high-water  and  low-water  marks 
of  the  river,  as  well  as  the  road  locations  leading  thereto,  and 
that  the  whole  territory  in  dispute  is  below  high-water  line, 
and  within  lands  platted  and  dedicated  to  the  public  by 
Vanes'  predecessor  in  interest.  Said  affidavit  is  corroborated 
by  a  map  drawn  by  said  civil  engineer,  showing  the  survey 
made  by  him.  Upon  filing  the  complaint,  the  district  court 
granted  a  tanporary  injunction  with  an  order  to  show  cause 
why  it  should  not  be  continued.    Pending  the  motion  to  con- 
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tinue  the  injunction,  the  state  of  Idaho  filed  and  served  the 
complaint  in  aitervention,  alleging  title  to  the  land  between 
high  and  low  water  marks  of  the  Pend  d 'Oreille  river.  It 
further  alleged  that  the  state  had  granted  a  license  to  Jones 
to  *use  said  land  for  said  pier  and  landing  purposes.  The 
Vanes  demurred  to  the  complaint  upon  two  grounds .  1.  Thc.t 
it  failed  to  stat«;  facts  sufficient  to  constitute  a  caijpse  of  action ; 
and  2.  That  the  action  was  barred  by  a  former  judgment  in- 
volving the  same  subject  matter.  Vanes  also  made  a  motion 
to  strike  out  the  complaint  in  intervention  filed  by  the  state. 
On  the  hearing  of  the  order  to  show  cause  for  a  continuance 
of  the  injunction,  the  Vanes  interposed  said  demuiTcr  and 
motion,  and  nothing  else,  and  the  only  questions  discussed  at 
the  hearing  were  the  questions  raised  by  them.  The  court 
sustained  the  motion  to  strike  out  the  complaint  in  interven- 
tion on  behalf  of  the  state,  sustained  the  demurrer  to  the 
complaint,  awarded  judgment  dismissing  the  action,  and  for 
costs.  From  those  orders  and  that  judgment,  Jones  and  the 
state  of  Idaho  appealed 

The  writer  of  this  opinion  is  of  the  view  that  the  court 
erred  in  sustaining  the  demurrer  to  the  complaint.  As  I  view 
it,  the  complaint  states  a  perfect  cause  of  action  tor  relief  in 
equity.  The  .ou-t  also  erred  in  striking  out  the  complaint 
in  intervention  of  the  state.  There  is  no  question  in  my  mind 
but  that  a  court  of  equity  may  restrain  a  judgment  at  law 
upon  proper  allegations.  The  principle  ie  statad  in  section 
875,  Story's  Equity  Jurisprudence,  as  follows:  *'The  theory 
of  equitable  interference  with  judgment  is  that  from  certain 
equitable  circumstances,  of  which  a  court  of  equity  has  cogni- 
zance, it  is  against  conscience  that  the  party  should  proceed." 
And  in  section  884  it  is  stated:  "There  is  no  pretense  to  as- 
sert the  jurisdiction  upon  any  of  the  ordinary  grounds  of 
accident,  mistake,  fraud  or  confidence.  It  stands  upon  the 
more  enlarged  principle  of  general  justice  " 

In  People  v.  Mayor  etc.,  11  Abb.  Pr.  66,  where  the  court 
had  under  consideration  the  question  as  to  whether  a  court 
of  equity  would  Interfere  with  a  judgment  at  }aw  in  cases 
only  where  the  insolvency  of  the  attorney  is  shown,  it  is  stated : 
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"The  rule  confining  relief  to  the  client  only  to  cases  of  the 
insolvency  of  the  attorney,  has  nearly,  if  not  entirely,  be- 
come obsolete,  and  the  rule  adopted  to  give  relief  to  the  party 
where  the  act  was  unauthorized.  In  Sharpe  v.  Mayor  etc.,  Jus- 
tice Mullin  says:  'The  recent  and,  in  my  opinion,  the  morj 
just  practice  is  for  the  court  to  relieve  the  client,  without  ref- 
erence to  the  responsibility  of  the  attorney,  where  a  proper 
case  for  granting  relief  is  established.  Theie  is  no  justice  in 
permitting  one  party  to  obtain  an  undue  advantage  over  an- 
other through  tht  neglect  or  misconduct  of  that  other's  at- 
torney. Courts  of  law  are  not  to  be  used  by  parties  in  per- 
fecting, through  the  forms  of  law,  the  ruin  of  a  party  who 
has  employed  a  negligent  or  unworthy  attorney.'  ''  (See 
Ramsey  v.  Erie  R.  R,  Co.,  45  N.  Y.  637 ;  Little  Rock  etc.  Co. 
V.  Wells,  61  Ark.  354,  54  Am.  St.  Eep.  216,  33  S.  W.  208,  30 
L.  E.  A.  560.)  In  footnote  at  page  221  (54  Am.  St  Rep.),  it 
is  stated:  "In  every  case  in  which  application  is  made  to  a 
court  of  equity  by  an  independent  suit  for  relief  against  a 
judgment  or  ether  decision,  it  is  incumbent  on  the  complain- 
ant to  establish :  1.  That  he  has  lost  a  cause  of  action  or  of 
defense,  or  some  part  thereof;  2.  That  such  loss  occurred 
either  because  the  court  in  the  former  proceedings  or  action 
was  not  competent  to  hear  it  and  to  grant  relief  thereupon, 
or  because  he  was  prevented  from  presenting  it  or  having  it 
properly  considered,  either  through  fraud,  accident,  mistake 
or  some  other  suflScient  ground  for  the  interposition  of  equity ; 
and  3.  That  unless  he  secures  relief  in  equity,  he  will  be  with- 
out any  adequate  remedy.  {Headley  v.  Belt,  84  Ala.  340 
[4  South.  397]  ;  Harding  v.  Hawkins,  141  111.  572,  33  Am. 
St.  Rep.  347  [31  N.  E.  307] ;  RatUff  v.  Stretch,  130  Ind.  282 
[30  N.  E.  30];  Whittaker  v.  Wickersham,  5  Del.  Ch.  187  i 
Luinger  v.  Glenn,  33  Neb.  187  [49  N.  W.  1128] ;  Prockter  v. 
Pettit,  25  Neb.  96  [41  N.  W.  131]  ;  Phillips  v.  Pullen,  45  N. 
J.  Eq.  5  [16  Atl.  9] ;  Yorkc  v.  Yorke,  3  N.  Dak.  343  [55  N. 
W.  1095].)'' 

I  think  the  doctrine  is  well  settled  that  a  court  of  equity 
will  interfere  upon  proper  application  and  stay  the  enforce- 
ment of  a  judgment  where  it  appears  from  the  allegations  of 
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the  complaint  that  the  trial  court  had  no  jurisdiction  to  enter 
the  judgment.  Especially  is  that  true  where  it  is  shown  that 
the  attorney  of  the  party  against  whom  the  judgment  is  en- 
tered has  clearly  betrayed  his  client.  However,  my  associates 
are  of  the  opinion  that  the  allegations  of  the  complaint  are 
not  sufficient  to  warrant  a  court  of  equity  in  interfering  with 
the  judgment  sought  to  be  set  aside  or  annulled  by  this  action ; 
therefore  the  majority  of  the  court  holds  that  the  judgment 
Ox  the  trial  court  must  be  affirmed. 

AILSHIB.  J. — ^I  have  no  fault  to  find  with  the  principles 
of  equity  suggested  by  Justice  Sullivan,  but  I  am  unable  to 
see  wherein  appellant  has  made  such  allegations  of  fraud  as 
to  justify  a  court  of  equity  in  assuming  jurisdiction  and  en- 
joining the  enforcement  of  a  judgment  at  law  duly  made  and 
entered. 

The  appellant  has  had  his  day  in  court,  and  the  judgment 
entered  against  him  has  become  final  and  is  the  law  in  all 
subsequent  proceedings  between  the  same  parties  in  refer- 
ence to  the  same  subject  matter.  I  think  the  complaint  des- 
titute of  such  allegations  of  fraud  as  to  warrant  equitable 
interference.  Equity  should  not  override  the  law,  but  assist 
and  supplement  :t.  The  judgment  of  the  trial  court  will  be 
affirmed.    Costs  awarded  to  the  respondants. 

StockslagpTy  C.  J.,  concurs. 


(August  16,  1905.) 


DALLIBA  V.  WINSCHELL,  Receiveb. 

[82  Pac.  107.J 

BKCEtTEBS — ^POWEES    AND    DUTIES    OF    BbCBIVBRS — BiGHT    TO    CARBY    ON 

Busmiss  OF  A  Private  Corporation — Prior  Lien  for  Debts  Con- 
tracted BY  Bbceiver — Authority  of  Courts  of  Equity  to  Di- 
rect Working  of  Placer  Mines— Attorney  Fees  Paid  by  Be- 

CEIVER. 

1.  4.  court  of  equity  bas  no  authoritj  to  direct  its  receiver  in 
charge  of  placer  mines  to  carry  on  a  general  mining  business  and 
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ehargre  the  expenses  of  the  business  and  operations  as  a  prior  and 
preferred  lien  against  the  property  over  that  of  prior  recorded 
mortgages  and  eneumbranees  on  the  same  property. 

2.  A  receiTer  in  charge  of  the  property  of  a  corporation  has  no 
authority  to  carry  on  the  business  of  the  corporation  unless  he  be 
80  authorized  and  directed  by  the  court. 

3.  Courts  of  equity  have  the  power  and  authority  to  appoint 
receivers  of  property  and  direct  them  to  care  for,  protect  and  pre- 
serve the  property  and  decree  the  charges  and  expenses  therefor 
as  prior  and  preferred  liens  to  that  of  all  other  liens,  mortgagee 
or  encumbrances,  and  to  direct  the  property  sold  for  the  payment 
of  the  same. 

4.  Where  a  recei'vvr  has  failed  to  keep  correct  accounts  of  the 
business  and  tranjsactions  of  the  receivership  estate,  and  has  failed 
to  take  vouchers  for  numerous  and  large  sums  of  expenditure  and 
has  made  large  overcharges  and  false  charges  for  sums  claimed  to 
have  been  expended  by  him,  and  has  been  generally  reckless  in 
his  expenditures  in  connection  with  the  trust  and  in  the  employ- 
ment of  servants,  and  has  shown  a  general  disregard  for  the  trust 
he  has  assumed,  a  court  of  equity  will  refuse  to  allow  him  any 
salary  or  compensation  for  services  as  receiver. 

5.  A  receiver  is  not  entitled  to  allowance  for  fees  paid  attor- 
neys for  making  his  reports,  narrating  his  acts,  receipts  and  ex- 
penditures as  receiver  and  prosecuting  claims  against  the  estate 
he  represents  for  his  own  compensation  and  for  the  allowance  of 
such  attorney  fees. 

6.  Id.— Tn  such  case  the  service  constitutes  a  part  of  the  duties 
of  the  receiver,  and  the  charge  is  a  personal  expenditure  and  should 
be  borne  by  the  receiver  individually. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  in  and  for  Bingham 
County.    Honorable  Alfred  Budge,  Judge. 

William  Winschell,  receiver,  made  his  final  report  and  ac- 
count, to  which  exceptions  were  taken.  A  decree  was  entered 
settling  the  account  and  ordering  the  property  sold  io  pay  the 
amount  found  due  the  receiver.  The  American  Hydraulic 
Company  and  ether  defendant  appealed  Decree  ordered  mod- 
ified. 

F.  S.  Dietrich,  for  Appellants. 

Smith  on  Receivers,  at  paragraph  355,  in  speaking  of  re- 
ports and  accounts  of  receivers,  says:   ''Being  an  ofScer  of 
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court,  a  great  degree  of  strictnjss  is  required  of  him,  and  the 
fujids  in  his  possession  b-^ing  trust  funds,  the  utmost  care 
must  be  exercised  in  reference  to  their  disposition  and  his 
accountability  therefor.  A  proper  accounting  from  time  to 
time,  as  well  as  his  final  report,  renders  it  incumbent  upon 
the  receiver  to  carefully  inventory  the  estate,  property,  goods 
and  effect  of  e\ery  nature  tnat  come  into  his  hands."  (Mc- 
CuLloch  V.  Tomkins,  62  N.  J.  Eq.  262,  49  Atl.  475 ;  Mintz  v. 
Brock,  193  Pa.  St.  294,  44  Atl.  417;  2  Perry  on  Trusts,  sec. 
821.)  ''A  trustee  is  bound  to  keep  clear,  distinct  and  accu- 
rate accounts.  If  he  does  not,  all  presumptions  are  against 
him,  and  all  obscurities  are  to  be  taken  adversely  to  him." 
(Gaston's  Trust,  35  N.  J.  Eq.  60.)  If  a  trustee  loses  his  ac- 
counts, he  must  bear  any  resulting  damage.  {Welch  v. 
Brown  (1893),  50  N.  J.  Eq.  387,  26  Atl.  568;  Dufford  v. 
Smith,  46  N.  J.  Eq.  216,  18  Atl.  1052 ;  Smith  on  Keceivers, 
587;  In  re  Sheets  Lumber  Co,,  52  La.  Ann.  1337,  27  South. 
809;  Beach  on  Trusts  and  Trustees,  sec.  737;  In  re  Hodges' 
Estate,  66  Vt.  70,  44  Am.  St.  Rep.  820,  28  Atl.  663 ;  In  re 
Thompson's  Estate,  101  Cal.  349,  35  Pac.  991.)  A  receiver 
cannot  recover  attorney's  fees  paid  to  his  attorneys,  who  are 
also  attorneys  for  one  of  the  parties  to  the  action.  (Ency.  of 
Law,  1069 ;  Beach  on  Receivers,  1897  ed.,  p.  274;  Smith  on  Re- 
ceivers, par.  129,  also  par.  350;  Vieth  v,  Ress,  60  Neb.  52,  82  N. 
W.  116 ;  Adams  v.  Woods,  8  Cal.  306 ;  Farwell  v.  Great  Western 
Tel  Co,,  161  111.  522,  44  N.  E.  891;  Sowles  v.  National  Union 
Bank,  82  Fed.  139 ;  Terry  v,  Martin,  7  N.  Mex.  54,  32  Pac. 
157;  Wilkinson  v.  Washington  Trust  Co..  102  Fed.  28,  42  C. 
C.  A.  140.  See,  also,  23  Ency.  of  Law,  p.  1068;  Olson  v. 
State  Bank,  72  Minn.  320,  75  N.  W.  378.)  Section  3318  of 
the  Revised  Statutes  provides  that  a  receiver  may  be  appointed 
by  a  ^ourt  or  judge.  Section  4333,  prescribing  the  duties  and 
defining  the  powers  of  a  receiver,  limits  control  of  nis  conduct 
to  the  court,  not  the  judge  of  the  court.  {In  re  Bank  of  Gen- 
essee  v.  Denning,  5  Idaho,  482,  51  Pac.  406 ;  Gajfney  v.  Piper, 
5  Idaho,  490,  51  Pac.  99.)  The  rule  is  not  universal  that  even 
the  expenses  of  preserving  property  by  a  receiver  are  charge- 
able against  the  property.     {Ephraim  v.  Bank,  129  Cal.  589. 
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62  Pac.  177;  Fnck  v.  Fritz,  124  Iowa,  529,  100  N.  W.  513; 
French  v.  Oifford,  31  Iowa,  428.)  In  appointing  e.  receiver  of 
a  corporation  not  of  qtiasi  public  character,  the  court  has  not 
the  power,  without  the  consent  of  the  owners  of  pxior  liens, 
to  authorize  the  receivers  to  contract  debts  in  opeiating  the 
business,  which  shall  have  priority  over  such  prior  liens. 
{JIniied  States  Inv,  Co.  v.  Portland  Hospital,  40  Or.  523,  67 
Pac.  194;  Hooper  v.  Central  Trusi  Co.,  81  Md.  559,  32  Atl. 
505,  29  L.  B.  A.  262;  Farmers'  Loan  and  Trust  Co.  v.  Orape 
Creek  Coal  Co.,  50  Fed.  481,  16  L.  R.  A.  603 ;  Hanna  v.  Trust 
Co.,  70  Fed.  2, 16  C.  C.  A.  586,  30  L.  R.  A.  201 ;  Belknap  Sav. 
Bank  v.  Laconia  Land  &  Canal  Co.,  28  Colo.  326,  64  Pac. 
212;  Metropolitan  Trust  Co.  v.  Lake  Cities  B.  B.,  100  Fed. 
897;   3  Cook  on  Corporations,  sec.  876.) 

Hawley,  Puckett  &  Hawley,  for  Receiver,  etc. 

The  rule  as  to  the  allowance  of  attorney's  fees  is  well  set- 
tled in  California,  and  is  to  this  effect:  **The  circumstances 
under  which  the  allowance  of  attorney's  fees  was  made  not  ap- 
pearing in  the  record,  therefore  the  court  will  presume  that 
they  were  properly  allowed,  and  error  cannot  be  presumed  or 
conjectured,  but,  on  the  contrary,  every  intendment  is  in  favor 
of  the  regularity  and  correctness  of  the  ruling  of  the  court 
below,  it  having  jurisdiction  of  the  subject  matter  and  par- 
ties.'* {McLane  v.  Placerville  etc.  B.  B.  Co.,  66  Cal.  625,  6 
Pac.  748;  Trust  Co.  v.  McClure,  78  Fed.  209;  Trustees  v. 
Oreenough,  105  U.  S.  527,  26  L.  ed.  1157;  Stewart  v.  BouU 
ware,  133  U.  S.  78,  10  Sup.  Ct.  Rep.  242,  33  L.  ed.  568.) 

AILSHIB,  J. — This  is  an  appeal  from  an  order  and  judg- 
ment settling  and  allowing  a  receiver's  report  and  account. 
The  record  comet  to  us  containing  the  receiver  s  amende<I 
petition  and  final  report,  findings  and  judgment  of  the  court 
and  a  bill  of  exceptions.  The  action  out  of  which  this  liti- 
gation arose  was  commenced  in  the  district  court  of  Bing- 
ham county  in  1899.  In  that  action  a  receiver  was  appointed 
to  take  charge  of  certain  placer  mining  properties  situated  in 
the  Carriboo  mining  district,  Bingham  county.    W.  H.  Holden 
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was  appointed  receiver  of  the  property  and  took  possession 
thereof  and  continued  to  act  until  the  spring  of  1900,  when 
he  resigned  and  William  Winschell  was  appointed  and  quali- 
fied and  took  possession.  The  action  in  which  Ine  receiver 
was  originally  appointed  resulted  in  a  judgment  in  favor  of 
the  plaintiffs,  from  which  judgment  the  defendants  appealed, 
and  the  judgment  was  reversed  by  this  court,  in  DiMiba  v. 
Riggs,  7  Idaho,  779,  67  Pac.  430.  After  the  remittitur  went 
down  some  misunderstanding  seems  to  have  arisen  as  to  the 
extent  of  the  judgment  rendered  on  appeal,  which  resulted 
in  an  application  to  this  court  for  a  writ  of  mandate  against 
the  district  judge  of  the  fifth  district,  and  in  American  Hy- 
draulic Placer  Co.  v.  Rich,  8  Idaho,  570,  69  Pac.  280,  this 
court  again  considered  the  question  and  caused  a  writ  to  Is- 
sue directing  the  district  judge  to  dismiss  the  action.  The 
case  was  accordingly  dismissed  and  the  receiver  thereafter 
turned  the  property  in  his  possession  back  to  the  defendants. 
No  settlement  of  the  receiver's  account  was  n.ade  until  the 
sixteenth  day  of  March,  1905,  when  a  decree  was  entered 
from  which  this  appeal  is  prosecuted  The  receiver's  report 
is  very  voluminous  and  the  findings  of  the  court  are  some- 
what lengthy  covering  the  principal  facts  put  in  issue  upon 
the  settlement  of  the  account.  It  appears  that  the  proi>- 
erty  consisted  of  eight  unpatented  placer  mining  claims  upon 
which  it  was  necessary  to  nave  the  annual  assessment  work 
douxi  and  upon  which  there  were  flumes  and  ditches  requir- 
ing some  attention  as  well  as  buildings  and  other  fixtures 
that  required  care  and  preservation.  During  Winschell 's  re- 
ceivership he  not  only  cared  for  the  property  and  did  the 
assessment  work,  but  it  seems  that  he  carried  on  active  min- 
ing operation,  upon  a  large  scale,  ''running  a  boarding- 
house"  at  which  he  boarded  the  workmen  and  a  ''commis- 
sary" from  which  he  sold  the  miners  rubber  boots,  slickers, 
clothing,  tobacco,  whisky  and  other  miscellaneous  articles. 
During  this  time  Winschell  was  also  operating  a  stage  line 
from  Soda  Springs  to  a  point  near  the  mines  in  question; 
also  running  a  saloon  about  thirty  miles  from  the  mines  and 
a  general  merchandise  store,  besides  being  engaged  in  the 
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lumber  business.  The  trial  court,  among  other  things,  finds 
that:  "Said  Winschell  only  in  a  few  instances  took  receipts 
for  money  paid  out;  that  many  of  his  payments  were  made 
by  check;  that  some  of  the  checks  produced  and  tendered 
as  vouchers  were  signed  *  William  Winschell,  Rec.,'  others 
were  signed  'William  Winschell,  R.,'  others  were  signed  'Will- 
iam Winschell,  P.,'  and  still  others  were  signed  simply  'Will- 
iam Winschell,'  and  no  clear  or  satisfactory  explanation  was 
furnished  as  to  why  these  various  signatures  were  used,  but 
there  was  some  explanation  by  the  receiver  why  said  abbre- 
viations were  used.  Many  of  the  items  of  charge  in  said 
report  and  account  were  not  supported  by  any  receipts  or 
checks  or  entries  in  books  or  other  memoranda;  and  the  bal- 
ance were  supported  by  checks,  books  or  memoranda 

Said  receiver  carried  upon  the  pay-rolls  of  the  receivership 
estate  numerous  members  of  his  own  family,  including  his 
wife  and  three  children ;  one  of  whom  at  the  age  of  fourteen 
years  and  another  at  the  age  of  fifteen  years  he  paid  the  same 
rate  of  wages  as  to  grown  men,  in  all  of  which  cases  the 
court  reduced  said  claims.  That  no  accurate  accounts  were 
kept  of  his  dealings  with  members  of  his  own  family,  and 
some  credits  for  payments  to  them  were  claimed  where  there 
was  no  voucher  or  check  or  book  entry  supporting  the  sama 
That  during  one  season  he,  as  receiver,  being  unable  to  pro- 
cure a  cook,  paid  his  wife  regular  wages  as  cook,  and  during 
the  said  time  boarded  his  entire  family  at  the  expense  of  the 
estate,  four  of  his  children  so  supported  not  being  in  his 
employ  as  receiver,  said  children  being  from  five  to  fifteen, 
years  of  age,  the  oldest  being  a  girl.  That  in  the  course  of 
the  hearing  upon  the  account  counsel  for  the  receiver  ex- 
pressly conceded  overcharges  and  erroneous  charges  aggre- 
gating over  $1,800,  and  the  court  in  addition  to  said  items 
has  disallowed  many  others  as  being  erroneous  or  improper 
or  false." 

It  does  not  appear  that  the  court  ever  made  any  order  di- 
recting the  receiver  to  work  and  operate  these  mines  or  do 
anything  other  than  care  for,  preserve  and  protect  the  prop- 
erty.    Debts  were  incurred  on  every  hand  without  any  order 
Idaho,  Vol.  11—24 
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of  court  therefor.     On  the  twenty-fourth  day  of  October, 

1900,  the  receiver  presented  an  unverified  petition  to  the  dis- 
trict judge  setting  forth  that  there  was  an  indebtedness  of 
some  $3,100,  and  asking  for  an  order  authorizing  him  to 
borrow  money  for  the  purpose  of  paying  such  indebtedness, 
and  thereupon  the  district  judge,  without  notice  to  any  other 
parties  concerned  or  interested  in  the  matter,  made  and  is- 
sued his  ex  parte  order  directing  the  receiver  to  procure  a 
loan  of  $2,500,  bearing  interest  at  ten  per  cent  per  annum  for 
the  purpose  of  defraying  the  indebtedness.  At  the  same  time 
it  seems  there  was  an  indebtedness  of  $600  to  one  of  the  banks 
with  which  the  receiver  had  been  doing  business,  and  the  pay- 
ment of  which  w^as  not  authorized  by  this  order  for  a  loan. 
In  pursuance  of  the  order  so  made  the  receiver  procured  a 
loan  of  $1,500  from  one  John  C.  Millick,  and  $1,000  from  one 
John  G.  Brown.  Thereafter,  and  on  March  9,  1901,  the  re- 
ceiver again  presented  to  the  district  judge  an  unverified 
application  for  leave  to  borrow  $1,000  for  the  purpose  of 
operating  the  mines  during  the  season  of  1901,  and  thereupon 
the  district  judge  made  his  ex  parte  order  authorizing  the 
securing  of  such  a  loan.  In  pursuance  of  such  order  the 
receiver  borrowed  the  sum  of  $600  from  John  G.  Brown  and 
executed  his  note  therefor,  and  thereafter  and  on  April  12, 

1901,  the  receiver  borrowed  the  additional  sum  of  $400  from 
Brown  and  executed  his  further  note  therefor.  This  fur- 
nishes only  a  brief  insight  into  the  reckless,  careless  and  indif- 
ferent manner  in  which  this  receiver,  an  officer  of  the  court, 
conducted  the  business  and  plunged  the  estate  into  debt. 
The  court  finds  that  during  all  this  time  there  wls  a  valid 
existing  and  unpaid  mortgage  on  the  entire  property  in  favor 
of  the  defendant,  John  Francis  Smith,  for  the  sum  of  $37,000. 
The  court,  after  scaling  down  these  accounts  a  couple  thou- 
sand dollars  or  more,  finds  that  the  estate  is  indebted  to  the 
receiver  in  the  sum  of  $6,719.94,  and  decrees  the  same  to  be 
a  prior  and  paramount  lien  to  all  other  mortgages,  liens  and 
encumbrances,  and  orders  the  property  sold  to  pay  such  in- 
debtedness. The  evidence  not  being  before  us,  we  are  unable 
to  ascertain  the  nature  or  character  of  the  indebtedness  for 
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which  these  sums  of  money  were  borrowed.  Neither  can  we 
gather,  with  any  degree  of  accuracy  from  this  record  the  ex- 
penditures that  were  actually  necessary  in  protecting  and  pre- 
serving the  property  and  doing  the  assessment  work.  Of 
course,  we  know  it  was  necessary  to  do  $800  worth  of  assess- 
ment work  annually,  and  it  must  be  true  that  other  expen- 
ditures were  necessary  in  protecting  and  caring  for  the  prop- 
erty, but  as  to  the  amount  or  extent  thereof  we  have  no  means 
of  information.  It  does  appear,  however,  from  the  findings 
that  Winschell  had  previously  worked  and  operated  the  mines 
at  a  net  profit  of  about  $4,000  per  annum,  and  that  he 
had  also  offered  Holden,  the  receiver  who  had  previously 
had  charge  of  the  property,  that  he  would  furnish  all  sup- 
plies and  do  the  assessment  work  and  pay  the  taxes  for  the 
proceeds  which  he  might  derive  from  working  and  operating 
the  mines.  It  is  therefore  difficult  to  understand  where  the 
amount  of  these  loans  could  have  been  expended  except  in  a 
general  working  and  operating  of  the  mines.  It  is  clear  to 
us,  however,  that  a  court  of  equity  has  no  authority  to  place 
its  receiver  in  charge  of  such  property  and  operate  the  same, 
carrying  on  a  general  mining  business,  and  when  it  turns  out 
to  be  at  a  loss,  as  is  likely  to  be  the  result  in  such  cases, 
charge  the  same  up  as  a  preferred  claim  and  lien  against 
the  property  to  the  prejudice  and  loss  of  the  holders  of  prior 
recorded  liens  on  the  same  property.  (United  States  Inv, 
Corp,  V.  Portla7id  Hospital,  40  Or.  523,  67  Pac.  194,  56  L. 
R.  A.  627 ;  Hooper  v.  Central  Trust  Co,,  81  Md.  559,  32  Atl. 
505,  29  L.  R.  A.  262;  Farmers'  Loan  etc.  Co.  v.  Orape  Creek 
Coal  Co.,  50  Fed.  481,  16  L.  R.  A.  603;  Hanna  v.  Trust  Co., 
70  Fed.  2,  16  C.  C.  A.  586,  30  L.  R.  A.  201 ;  Belknap  Sav. 
Bank  v.  Lamar  Land  etc.  Co.,  28  Colo.  326,  64  Pac.  212; 
Terry  v.  Martin,  7  N.  Mex.  54,  32  Pac.  157;  Vilas  v.  Page, 
106  N.  Y.  439,  13  N.  E.  743;  23  Ency.  of  Law,  2d  ed.,  1068.) 
This  class  of  property  is  not  like  railroads  and  the  prop- 
erty of  other  common  carriers  and  quasi  public  corporations, 
the  business  and  engagements  of  which  must  be  carried  on  at 
all  times,  even  if  it  be  by  the  officer  of  the  court.  **This 
is  done,"  says  Judge  Gresham  in  Farmers'  Loan  etc.  Co.  v. 


Digitized  by 


Google 


372  Dalliba  v.  Winschell.  [11  Idaho, 

Opinion  of  the  Court — ^Ailshie,  J, 

Grape  Creek  Coal  Co.,  supra,  ''on  account  of  the  peculiar 
character  of  the  property.  It  is  generally  mortgaged  to  se- 
cure bonds,  and  persons  who  invest  in  such  securities  know 
that  the  mortgage  rests  upon  property  previously  impressed 
with  a  public  duty.  Private  corporations  owe  no  duty  to 
the  public,  and  their  continued  operation  is  not  a  matter  of 
public  concern.  It  is  only  against  railroad  mortgages  that 
the  supreme  court  of  the  United  States  has  sustained  orders 
giving  priority  to  receivers'  certificates  representing  partic- 
ular indebtedness,  and,  as  already  stated,  it  is  only  on  prin- 
ciples having  no  application  to  a  mortgage  executed  by  a 
private  corporation  owing  no  duty  to  the  public. ''  (Hooper 
V,  Central  Trust  Co.,  81  Md.  559,  32  Atl.  505,  29  L.  R.  A. 
262 ;  Kneeland  v.  Trust  Co.,  136  U.  S.  89,  10  Sup.  Ct.  Rep. 
950,  34  L.  ed.  379 ;  3  Cook  on  Corporations,  5th  ed.,  sees.  876, 
877.)  There  is  no  question  but  that  a  court  of  equity  has 
the  power  and  authority  in  a  proper  case  to  appoint  a  re- 
ceiver to  take  charge  of  property  and  to  care  for  and  protect 
the  same  and  decree  the  charges  therefor  as  a  prior  claim 
and  lien  against  the  propety  paramount  to  all  mortgages  or 
other  liens  or  encumbrances.  But  for  the  court  to  go  beyond 
the  protection  and  preservation  of  an  ordinary  placer  mine 
and  assume  to  enter  into  mining  operations  and  the  running 
and  conducting  of  a  mine,  as  appears  to  have  been  done  by 
the  receiver  in  this  case,  is  outside  of  the  line  of  duty  of 
courts  of  equity  and  of  their  receivers,  and  this  excessive 
exercise  of  jurisdiction  becomes  dangerous  when  indebted- 
ness thus  incurred  supplants  prior  existing  mortgages  and 
obligations  upon  the  property.  The  findings  in  this  case 
show  conclusively  that  the  receiver  did  not  keep  anything 
like  accurate  accounts ;  that  he  did  not  take  vouchers  for  his 
expenditures;  that  he  was  extravagant  to  the  verge  of  reck- 
lessness in  the  employment  of  help  and  servants  about  the 
property,  and  that  when  he  came  to  filing  his  account  he  made 
many  charges  against  the  estate  where  no  charge  whatever 
should  have  been  made  and  none  in  fact  existed.  This  case 
appears  to  us  as  presenting  the  most  glaring  and  flagrant 
abuse  of  the  oflSce  of  a  receiver,  and  under  the  plainest  pre- 
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cepts  of  justice  and  equity  he  should  be  allowed  no  compensa- 
tion whatever  for  his  time  or  services  rendered  in  connection 
with  this  estate.  (See  Smith  on  Receiverships,  p.  587;  Welsh 
V.  Brown,  50  N.  J.  Eq.  387,  26  AtL  568;  2  Perry  on  Trusts, 
sec.  821;  In  re  Gasian  Trust,  35  N.  J.  Eq.  60.)  We  are  fur- 
ther satisfied  that  the  receiver  is  not  entitled  to  any  allow- 
ance for  attorney's  fees.  That  charge  must  be  borne  by 
him  individually  and  out  of  his  private  estate.  He  has  never 
at  any  time,  so  far  as  it  appears  from  this  record,  been  au- 
thorized to  employ  an  attorney  in  the  administration  of  his 
office,  nor  does  it  appear  that  he  has  ever  had  occasion  for 
an  attorney  other  than  in  presenting  this  account  and  secur- 
ing an  order  and  judgment  allowing  the  same,  and  for  such 
services  the  estate  should  not  be  charged.  He  should  not  be 
allowed  to  bring  extraordinary  und  exhorbitant  claims  and 
charges  against  the  estate  and  then  be  allowed  attorney's 
fees  out  of  the  estate  for  prosecuting  those  claims  to  final 
judgment  against  the  estate  he  has  been  representing.  In 
Wilkinson  v.  Washmgion  Trust  Co,,  102  Fed.  28,  42  C.  C. 
A  140,  paragraph  1  of  the  syllabus  says:  '*A  receiver  is 
not  entitled  to  an  allowance  for  disbursements  to  attorneys 
for  making  reports  to  the  court  involving  nothing  more  than 
a  simple  narrative  of  his  acts,  and  on  account  of  his  receipts 
and  disbursements."  {Heniy  v.  Henry,  103  Ala.  582,  15 
South.  916;  Gunn  v.  Ewan,  93  Fed.  80,  35  C.  C.  A.  213; 
Olson  V,  State  Bank,  72  Minn.  320,  75  N.  W.  378;  Sowles 
V,  National  Union  Bank,  82  Fed.  139;  Terry  v.  Martin,  7 
N.  Mex.  54,  32  Pac.  157.) 

As  hereinbefore  observed,  we  are  not  in  a  position  (not  hav- 
ing the  evidence  before  us)  to  say  that  the  loans  secured  by 
the  receiver  under  order  of  the  court  should  be  disallowed. 
While  such  orders  should  not  be  made  by  the  judge  on  ex 
parte  application  {Gaffney  v.  Piper,  5  Idaho,  490,  51  Pac. 
99)  and,  indeed,  may  have  been  entirely  without  authority 
(a  question  which  we  do  not  here  decide),  still,  these  orders 
were  such  as  to  induce  the  belief  in  the  average  person  that 
they  were  valid  and  legal,  and  emanati9g  from  the  proper 
tribunal  were  undoubtedly  looked  upon  by  the  lenders  of 
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these  sums  of  money  as  ample  protection  for  their  loans. 
With  the  findings  T)efore  us  as  they  are,  we  must  affirm  that 
part  of  the  judgment  which  allows  and  orders  paid  the  sums 
of  money  borrowed  by  the  receiver  under  these  orders  and  di- 
rections of  the  trial  judge.  On  the  other  hand,  we  shall  re- 
verse that  portion  of  the  judgment  allowing  the  receiver 
$2,666  as  salary  or  compensation  for  his  services  as  receiver, 
and  also  that  part  of  the  judgment  allowing  the  sum  of  $575, 
as  fees  to  the  receiver's  attorneys.  The  cause  will  be  re- 
manded to  the  trial  court,  with  instructions  that  the  judg- 
ment be  modified  as  herein  indicated.  Costs  awarded  to  ap- 
pellants. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(September  5,  1905.) 


STETHEM  V.  SKINNEB. 

[82  Pac.  451.] 

Mandamus— Paeties  in  Interest— Vawancb  Between  Findinos  and 
Decree. 

1.  In  an  aetion  to  procure  a  peremptory  writ  of  mandate  against 
'A  water-master,  commanding  him  to  oistribute  waters  from  a  dif- 
ferent stream  than  that  named  in  the  decree  under  which  he  is  mak- 
ing distribution,  all  parties  to  be  affected  thereby  should  be  made 
parties  to  th    action. 

2.  Where  a  water  decree  is  clear  upon  its  face  as  to  the  stream 
from  which  diversion  and  distribution  shall  be  made,  a  water- 
master  will  not  be  required  to  look  beyond  the  decree  and  examine 
the  findings  for  directions  or  authority. 

(Syllabus  by  the  court.) 

APPEAL  from  -he  District  Court  in  and  for  Lemhi  County. 
Honorable  J.  M.  Stevens,  Judge. 

Petition  for  a  writ  of  mandate  against  the  water-master  of 
Jessie  creek  district,  Lemhi  county;  defendant  demurred  to 
the  complaint  and  demurrer  was  sustained,  and  judgment  of 
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dismissal  was  thereupon  entered.     Plaintiffs  appealed.     Af- 
firmed. 

R.  P.  Quarles  and  Gus  B.  Quarles,  for  Appellants. 

By  the  decree  the  parties  were  awarded  certain  rights  to 
the  use  of  the  waters  in  and  to  Jessie  creek  (all  of  which  is 
one  stream  for  general  purposes),  to  be  measured  at  the 
heads  of  thei:.  ditches.  Neither  of  them  could  afterward 
change  the  location  of  the  heads  of  their  ditches  or  point  of 
diversion  to  the  injury  of  the  other.  (Kinney  on  Irriga- 
tion, sees.  247,  248,  and  authorities  cited.)  The  right-hand 
fork  of  Jessie  creek  is  a  different  stream  from  the  left-hand 
fork  as  to  parties  diverting  v^uters  from  said  forks  above 
the  junction  of  the  two  forks.  (Raymond  v.  Winsette,  12 
Mont.  551,  33  Am.  St.  Rep.  604,  31  Pac.  537;  Creighton  v, 
Zaweah  etc,  Co.,  67  Cal.  221,  7  Pac.  658.)  We  have  a  right 
to  go  to  the  record,  to  the  entire  judgment-roll  in  the  case, 
to  ascertain  what  facts  were  determined  by  the  decree.  The 
petition  makes  the  decree  and  findings  a  part  of  it,  and  the 
law,  in  the  absence  of  a  showing  to  the  contrary,  presumes 
that  the  findings  are  supported  by  the  pleadings.  The  find- 
ings are  the  act  of  the  court,  chow  the  determinations  of  dis- 
puted facts  by  the  court,  and  control  the  judgment  which 
must  be  interpreted  by  them.  (Spelling  on  New  Trial,  sec. 
691.)  This  court  has  decided  that  a  judgment  is  conclusive 
of  all  questions  involved  in  the  issues  presented  by  the  plead- 
ings. {EUiott  V,  Porter,  6  Idaho,  684,  59  Pac.  360;  Marsh 
V,  Pier,  4  Rawle,  273,  26  Am.  Dec.  131 ;  Campbell  v.  Rankin, 
99  U.  S.  261,  25  L.  ed.  435;  Steam  Packet  Co,  v.  Sickles,  24 
How.  333,  16  L.  ed.  650 ;  Cromwell  v.  Sac  County,  94  U.  S. 
351,  24  L.  ed.  195;  Davis  v.  Brown,  94  U.  S.  423,  24  L.  ed. 
204.)  The  findings  or  verdict  are  the  basis  of  the  judgment, 
and  the  judgment  must  be  construed  by  the  light  of  the  find- 
ings. {Treat  v,  Laforge,  15  Cal.  41;  Armel  v.  Lay  ton,  29 
Kan.  576;  Kelley  v.  Davis,  37  Miss.  76;  Burnet J  v.  White- 
sides,  15  Cal.  35.)  The  judgment  becomes  res  adjudicata 
as  to  all  facts  found  by  the  findings  or  verdict.  (Town  of 
Pulton  V.  Pomeroy,  111  Wis.  663,  87  N.  W.  831;  Kansas  City 
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etc.  R,  Co.  V.  PhilUbert,  25  Kan.  582.)  The  rule  is  that  judg- 
ments are  final  and  conclusive  between  the  parties  when  ren- 
dered on  a  verdict  on  the  merits,  not  only  as  to  the  facts 
actually  litigated  and  decided,  but  they  are  equally  conclu- 
sive upon  all  facts  which  were  necessarily  involved  in  the  is- 
sues. (Davidson  v.  Shipmafiy  6  Ala.  27;  Wood  v.  Jackson, 
8  Wend.  9,  22  Am.  Dec.  603;  Chamherlain  v.  Gaillard,  26 
Ala.  504.)  The  findings  or  opinion  of  the  judge  who  tried 
the  case  show  the  facts  litigated  and  determined  by  the  judg- 
ment. {Eastman  v.  Cooper,  15  Pick.  275,  26  Am.  Dec.  600; 
Duren  v.  Kee,  41  S.  C.  171,  19  S.  E.  492;  Hood  v.  Hood,  110 
Mass.  463.) 

J.  K.  Padgham,  P.  J.  Cowen  and  H.  G.  Redwine,  for  Re- 
spondent. 

The  findings  of  the  court  amount  to  nothing  more  than  an 
order  for  judgment,  and  are  not  in  themselves  the  judgment 
of  the  court.  {Andrews  v.  Welch,  47  Wis.  134,  2  N.  W.  98.) 
The  reasons  given  by  the  judge  in  his  findings  are  no  part 
of  the  judgment.  The  point  decided  is  the  thing  fixed  by  the 
judgment.  {Burke  v.  La  Forge  (on  rehearing),  12  Cal.  403; 
Butt  V.  Hemdon,  36  Kan.  370,  13  Pac.  580;  Davidson  v,  Car- 
roll, 23  La.  Ann.  108.)  While  it  is  the  general  duty  of  the 
court  trying  a  case  to  find  upon  all  the  issuable  facts,  yet 
findings  whicn  are  not  necessarily  included  in  and  become  a 
part  of  the  judgment  are  not  conclusive  in  other  actions. 
(Black  on  Judgments,  sec.  687;  Mitchell  v.  Insley,  33  Kan. 
654,  7  Pac.  201.)  It  is  not  the  finding  of  the  court  or  the 
verdict  of  the  jury  rendered  in  an  action  that  concludes  the 
;^.^rties  in  subsequent  litigation,  but  the  judgment  entered 
thereon.  {Denike  v.  Denikc,  44  N.  Y.  App.  Div.  6^1,  60  N. 
Y.  Supp.  110;  affirmed,  167  N.  Y.  585,  60  N.  E.  1110;  Lance 
V.  Shaughnessy,  86  Hun,  411,  33  N.  Y.  Supp.  515;  affirmed, 
153  N.  Y.  653,  47  N.  E.  1108;  Springer  v.  Bien,  128  N.  Y. 
99.  27  N.  E.  1076.)  A  thing  contained  in  the  finding  or 
verdict,  but  not  included  in  or  confirmed  by  the  judgment, 
cannot  be  considered  as  an  adjudication,  or  used  as  evidence, 
unless  some  other  groiind  can  be  found  for  its  use  then  merely 
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that  it  is  contained  in  uch  finding  or  verdict.  (Auld  v. 
Smith,  23  Kan.  65 ;  McCandliss  v,  Kelsey,  16  Kan.  557 ;  Bren- 
ner V,  Bigelow,  8  Kan.  496.)  If  the  decree  in  the  case  of 
Andrews  v.  Martin  was  incorrectly  or  erroneously  entered, 
it  cannot  be  new  reviewed  in  this  independent  mandamus  pro- 
ceeding. {Hollenheck  v.  McCoy,  127  Cal.  21,  59  Pac.  201; 
Johnson  v.  Read,  125  Cal.  74,  57  Pac.  680;  Daly  v.  Pennie, 
I  Cal.  552,  21  Am.  St.  Rep.  61,  25  Pac.  67.)  The  author- 
iticb  hold  without  variation  that  it  is  only  in  cases  where 
judgments  or  decrees  are  ambiguous  and  uncertain  that  the 
courts  are  justified  in  going  to  the  pleadings  and  other  pro- 
ceedingi  to  ascertain  their  true  meaning.  Is  th:  Jecree  in 
the  case  of  Andrews  v.  Martin  ambiguous  or  uncertain? 
Counsel  for  appellants  in  their  brief,  at  page  6,  say  that  it 
might  be  said  to  be  ambiguous  in  the  particular  points  where 
the  diversion  of  waters  were  made  by  the  parties  in  interest. 
But  because  the  decree  is  silent  upon  that  question^  does  that 
make  it  ambiguous  or  uncertain!  Because  of  that  is  it  ca- 
pable of  a  double  meaning,  or  of  doubtful  construction,  which 
would  bring  it  within  the  definition  of  ambiguors?  The  de- 
cree is  silent  in  that  regard  with  good  reasons,  for  the  law 
permitb  a  man  to  change  thi  point  of  diversion  of  his  water 
right.  Besides  appellants  have  not  alleged  that  any  cppro- 
p~iator  has  changed  his  point  of  diversion  since  th  >  rendition 
of  the  decree.  Here  is  an  attempt  to  affect  and  seriously  im- 
pair the  rights,  the  property  rights,  of  Andrews,  Manful 
and  Long,  without  any  chance  on  their  part  to  be  heard. 
They  ar3  not  to  be  given  a  day  in  court.  They  should  lave 
been  made  parties.  (Wright  v.  Oallatin  County,  6  Mont.  29, 
9  Pac.  543.)  Mandamus  does  not  lie  wlucre  there  is  a  plain 
speedy  and  adequate  remedy  at  law,  or  when  there  is  any 
other  adequate  remedy  at  law.  (Hahershaw  v.  Sears,  11  Or. 
431,  50  Am.  Rep.  481,  5  Pac.  208;  WUterding  v.  Green,  4 
Idaho,  786,  45  Pac.  134.) 

AILSHIE,  J. — This  action  wa£  commenced  in  the  district 
court  for  the  x'urpose  of  obtaining  a  peremptory  writ  of  man- 
date against  the  defendant,  Martin  B.   Skinner,   as  water- 
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master  of  the  Jessie  creek  district  in  Lv^mhi  coanty.  It  is 
Llleged  by  tho  bill  or  complaint  that  the  defendant,  as  such 
water-master,  lias  distribute:!  to  E.  T.  and  W.  S.  Andrews, 
John  Long  and  Elmer  Manful  certain  waters  out  of  the 
** left-hand  fork"  of  Jessie  creek,  while  in  fact  the  distribu- 
tion should  be  made  to  them  out  of  the  right-hand  fork  of 
that  stream.  It  is  alleged  that  in  the  yaar  1893,  in  an  action 
then  prosecuted  in  the  district  court  in  and  for  Lemhi  county, 
wherein  E.  T.  and  W.  S.  Andrews  were  plaintiffs  and  John 
Martin  et  al.  were  defendants,  a  decree  was  duly  and  regu- 
larly entered  adjudging  and  decreeing  the  respective  rights 
and  priorities  of  the  various  parties  to  that  action  in  and  to 
the  waters  of  Jessie  creek.  It  is  claimed  by  the  appellants  in 
this  case  that  the  defendant  water-master  is  not  distributing 
the  waters  of  that  stream  as  directed  by  the  decree  in  Andrews 
V.  Martin  et  al.  The  plaintiffs  have  attached  io  their  com- 
plaint a  copy  of  the  findings  of  fact  and  conclusions  of  law, 
and  also  of  the  judgment  as  entered  in  1893  in  the  case  of 
Andrews  v,  Martin  et  al.  The  only  question  urged  by  the 
appollant  is  that  the  water-master  distributes  th..  amount 
of  water  to  which  Andrews,  Long  and  Manful  are  entitled 
out  of  the  *M eft-hand  fork'"  of  Jessie  creek  instead  of  from 
the  **ri^ht-hand  fork,"  from  which  appellants  contend  the 
distribution  should  be  made.  In  Aiidrews  v.  Martin  et  al, 
the  court  found  that  the  diversions  and  appropriations  made 
by  Andrews,  Long  and  Manful  were  from  the  **  right-hand 
fork  of  Jessie  creek"  ^n  1867  and  1868;  but  when  we  turn 
to  the  jconclusions  of  law,  we  find  that  the  court  concluded 
as  a  matter  of  law  that  Andrews  was  entitled  to  one  hundred 
inches  of  the  waters  of  ** Jessie  creek,"  and  that  Manful  waa 
entitled  to  seventy-five  inches  of  the  flow  of  ''Jessie  creek," 
and  Long  to  fifteen  inches  of  the  waters  of  "Jessie  creek." 
We  also  find  the  same  language  used  in  the  decree,  the  court 
decreeing  each  the  number  of  inches  to  which  he  was  entitled 
out  of  the  wateis  of  "Jessie  creek"  without  reference  to 
either  the  right  or  left  hand  fork  of  the  creek.  This  de- 
cree has  stood  for  twelve  years  without  being  questioned  or 
attacked,  and  now  the  attack  comes  in  a  new  actior  and  be- 
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tween  new  parties.  The  respondent  contends  here  that  the 
judgment  is  clear  and  explicit  on  its  face  and  that  he  can 
only  be  required  to  look  to  the  judgment  or  decree  for  his 
instructions  as  to  the  amount  of  rrater  he  shall  distribute  to 
each  claimant.  He  also  claims  that  the  water  users  who  are 
to  be  affected  by  the  writ  should  be  made  parties  to  the  ac- 
tion. It  is  certainly  correct  that  the  court  could  not  properly 
enter  a  judgment  directing  the  water-master  to  distribute 
the  waters  in  any  other  manner  than  that  expressed  upon 
the  face  of  the  decree  without  making  the  parties  to  be  af- 
f  3eted  thereby  parties  to  the  action  and  bringing  them  into 
the  case.  It  is  admitted  by  the  appellants  that  if  the  court 
in  this  action  is  only  to  look  to  the  decree  entered  in  the  case 
of  Andrews  v.  Martin  et  oZ.,  that  then  the  judgment  in  this 
case  should  probably  be  affirmed.  We  think  that  position 
is  correct,  and  we  are  also  satisfied  that  in  a  case  like  this 
where  the  decree  upon  its  face  is  explicit  as  to  the  stream 
from  which  the  waters  are  to  be  distributed,  that  the  water- 
master  cannot  be  required  to  look  beyond  the  decree  itself. 
The  findings  of  fact,  while  a  part  of  the  judgment-roll  under 
our  statute,  is  not  a  part  of  the  judgment.  A  party  dis- 
satisfied with  a  judgment  entered  by  the  trial  court  may 
have  the  same  reversed,  if  not  supported  by  the  findings  of 
fact,  or  modified,  if  it  goes  beyond  that  authorized  by  the 
findings  of  fact,  or  for  the  purpose  of  moving  for  a  new 
trial,  and  on  appeal  may  refer  to  the  entire  judgment-roll 
and  may  also  do  likewise  where  the  question  of  res  adjudi- 
cata  arises,  but  it  does  not  follow  that  a  ministerial  officer 
such  as  a  water-master  can  be  required  to  go  beyond  the  plain 
provisions  of  a  decree  to  ascertain  whether  or  not  the  same 
is  supported  by  the  findings,  or  even  to  determine  whether 
there  be  a  conflict  between  the  findings  and  decree.  As  bear- 
ing on  this  i)oint,  see  Weehawken  Ferry  Co,  v.  Sisson,  17  N. 
J.  Eq.  476;  Crowell  v.  Sac  County,  94  U.  S.  351,  24  L.  ed. 
195;  Mitchell  v.  Insley,  33  Kan.  654,  7  Pac.  201;  Black  on 
Judgments,  sees.  609,  687;  Denike  v,  Denike,  44  App.  Div. 
621,  60  N.  T.  Supp.  110;  Bank  of  Emporia  v.  Brigham,  61 
Kan.  727,  60  Pac.  754;  Auld  v.  Smith,  23  Kan.  65:  HoUen- 
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heck  V.  McCoy,  127  Cal.  21,  59  Pac.  201;  Lance  v.  Shaugh- 
nessy,  86  Him,  411,  33  N.  Y.  Supp.  515.  Indeed,  a  decree 
might  stand  without  any  findings  whatever  if  no  objection 
be  urged  against  it  by  any  party  affected  thereby  within  the 
time  allowed  for  an  appeal.  The  defendant's  demurrer  was 
properly  sustained,  and  the  judgment  entered  thereon  must 
be  affirmed.     Costs  awarded  to  resjpondent. 

Stockslager,  C.  J.,  concurs. 

Sullivan,  J.,  concurs  in  the  conclusion  that  all  persons  to 
be  affected  by  the  order  prayed  for  are  necessary  parties. 


(November  1,  1905.) 

GOODING  V.  PROFFITT. 

[83  Pac.  230.] 

Constitutional  Law— Maximum  Tax  Levy— Poe  State  Pueposes— 
What  Computei>— State  Debts — County  Indebtedness. 

1.  The  tax  levy  authorized  by  section  9  of  article  7  of  the  con- 
stitution ''for  state  purposes"  is  intended  to  cover  the  current 
and  running  expenses  of  maintaining  and  conducting  the  state 
government — legislative,  executive  and  judicial — and  the  operat- 
ing and  maintaining  the  state  institutions. 

2.  Public  or  bonded  indebtedness  incurred  under  the  provi- 
sions of  section  1  of  article  8  of  the  constitution  for  internal  im- 
provements ana  the  erection  of  public  buildings  and  institutions 
is  not  anticipated  or  comprehended  within  the  provisions  of  sec- 
tion 9  of  article  7,  and  a  tax  levy  for  the  purpose  of  paying  the 
interest  on  such  indebtedness  and  bonds  and  providing  a  sink- 
ing fund  therefor,  does  not  fall  within  the  limits  of  the  maximum 
rate  of  taxation  as  specified  and  provided  by  section  9  of  article  7. 

3.  It  is  within  the  power  of  the  legislature  to  pass  an  act  as 
done  by  act  of  March  6,  1905  (Sess.  Laws  1905,  p.  278),  author- 
izing the  board  of  commissioners  of  any  county  indebted  to  the 
state  on  account  of  state  taxes  due  from  such  county  to  the  state 
to  make  a  sufficient  levy  not  exceeding  a  maximum  rate  therein 
specified,  for  the  purpose  of  paying  and  liquidating  such  indebt- 
edness. * 

(Syllabus  by  the  court) 
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APPLICATION  by  the  state  board  of  equalization  for  a 
peremptory  writ  of  mandate  against  the  board  of  commis- 
sioners of  Nez  Perce  county,  compelling  and  requiring  said 
hoard  of  commissioners  to  make  a  sufficient  tax  levy  to  raise 
the  county's  proportion  of  state  revenue  and  for  special 
levies  on  account  of  certain  bonds  issued.    Writ  granted. 

J.  J.  Guheer,  Attorney  General,  and  Edwin  Snow  and  P. 
S.  Wettach,  for  Petitioners. 

Attorneys  for  petitioners  contend  that  the  five  mill  limit 
applies  only  to  the  general  current  expenses  of  the  state,  as 
provided  by  the  legislature  for  the  fiscal  year,  and  as  provided 
for  in  House  Bill  No.  239  (Sess.  Laws  1905,  p.  293),  in 
which  an  ad  valorem  tax  of  $350,000  for  each  of  the  fiscal 
years  1905  and  1906  is  levied  for  the  general  current  expenses 
of  the  state.  The  basis  upon  which  Nez  Perce  county's  appor- 
tionment of  its  proportion  of  this  $350,000  was  computed  by 
the  state  board  of  equalization  is  correct.  There  was  segregated 
from  Shoshone  county  and  annexed  to  Nez  Perce  county,  dur- 
ing the  year  1904,  territory  the  assessed  valuation  of  which,  as 
shown  by  the  certified  abstract  of  the  assessment-rolls  of  Sho- 
shone county  for  the  year  1904,  for  that  portion  of  the  county 
segregated,  was  $1,197,637.45.  This  will  not  be  controverted. 
It  was  only  right  that  the  amount  should  be  added  to  the 
valuation  of  Nez  Perce  county  for  the  year  1904  in  com- 
puting its  proportion  of  the  tax  to  be  paid  to  the  state  for 
1905,  because  she  had  that  property  within  her  borders  from 
which  to  collect  the  additional  tax  which  was  placed  upon 
her  by  adding  this  $1,197,637.45.  Section  7,  article  7,  of 
the  constitution  is  as  follows:  **A11  taxes  levied  for  state 
purposes  shall  be  paid  into  the  state  treasury,  and  no  county, 
city  or  town,  or  other  municipal  corporation,  the  inhabitants 
thereof,  nor  the  property  therein,  shall  be  released  or  dis- 
charged from  their  or  its  proportionate  share  of  taxes  to 
be  levied  for  state  purposes."  This  does  not  say  **all  taxes 
levied  and  collected,"  but  the  language  is  confined  to  the 
word  "levy,"  and  when  the  levy  is  made  upon  the  certified 
list  of  assessable  property  for  state  purposes  the  county's 
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liability  is  absolute  after  the  time  in  which  such  taxes  be- 
come due.  It  further  says,  **A11  taxes  levied  for  state  pur- 
poses shall  be  paid  into  the  state  treasury.'*  This  is  man- 
datory. {Cunningham  v.  Moody,  3  Idaho,  123,  27  Pac.  732.) 
Under  this  provision  and  other  provisions  of  our  statutes,  and 
particularly  section  1410  of  the  Laws  of  1895,  page  101,  the 
state  tax  is  an  absolute  charge  against  the  county,  and  for 
which  the  county  is  liable  to  the  state.  In  1895  a  radical 
change  was  made  in  the  manner  of  levying  state  taxes.  Sec- 
tion 1410  of  the  Revised  Statutes  was  amended  by  the  act 
of  March  9,  1895  (Laws  1895,  p.  101).  The  levy  of  a  lump 
sum  is  valid.  (See  State  v,  Bailey,  56  Kan.  81,  42  Pac. 
373;  State  v.  Baker  County,  24  Or.  141,  33  Pac.  530.)  The 
duty  of  the  commissioners  is  stated  as  follows:  '*To  ascer- 
tain the  rate  of  state  taxes  necessary  to  be  levied  in  order 
to  secure  thB  amount  apportioned  to  such  county,"  and  to 
levy  the  same.  Under  this  authority  it  is  their  duty  to  so  fix 
the  rate  as  to  produce  the  full  amount  due  the  state,  and 
in  doing  this  they  should  consider  possible  delinquencies  and 
cancellations.  (Edwards  v.  People,  88  111.  340;  Union  Trust 
Co.  V.  Weher,  96  111.  346;  Sioux  City  etc.  Ry.  Co.  v.  Osceola 
Co.,  52  Iowa,  26,  2  N.  W.  593 ;  Chicago  etc.  R.  R.  Co.  v.  Bald- 
ridge,  111  111.  229,  52  N.  E.  263.)  A  somewhat  similar  ques- 
tion has  been  considered  in  California.  {Houghton  v.  Austin, 
47  Cal..  646;  San  Francisco  etc.  Ry.  Co.  v.  State  Board,  60 
Cal.  12  (34).)  The  courts  are  clear  and  decisive  on  the  propo- 
sition that  the  county  is  to  be  charged  absolutely  with  state 
taxes.  In  Mayor  v.  Davenport,  92  N.  Y.  604,  the  court  said: 
**  Under  its  system  of  taxation  the  state  deals  not  with  in- 
dividuals, but  with  counties  as  representing  diversions  or 
areas  of  taxation.  The  share  or  quota  of  each  county  is 
charged  against  it,  and  it  is  for  it  to  make  up  any  defi- 
ciency in  the  collection."  "The  relation  between  the  com- 
monwealth and  the  county  in  the  matter  of  state  tax  on 
personal  property  is  that  of  debtor  and  creditor,  and  not 
that  of  principal  and  agent."  {Commonwealth  v.  Phila- 
delphia Co.  (Pa.),  10  Atl.  772.)  Says  Desty  on  Taxation, 
volume  11,  page  1024:  **The  share  or  quota  of  each  county 
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is  to  be  charged  xgainst  it^  and  it  is  for  it  to  make  up  any 
deficiency  in  the  collection."  {County  of  Schuyldll  v.  Com- 
monwealth, 36  Pa.  St.  524 ;  Cooley  on  Taxation,  p.  468 ;  State 
V.  County  of  Multnomah,  13  Or.  287,  10  Pac.  635;  State  v. 
Commrs,,  8  Wyo.  104,  55  Pac.  457;  State  v.  Baker  Co.,  24 
Or.  141,  33  Pac.  530^  Bayonne  v.  State,  41  N.  J.  L.  368; 
State  V,  Bernards  Township,  42  N.  J.  L,  368;  Shields  v.  Pat- 
terson, 55  N.  J.  L.  495,  27  Atl.  803;  People  v.  Fitch,  148  N. 
Y.  71,  42  N.  E.  520;  Northrup  v,  Hoyt,  31  Or.  524,  49  Pac. 
764;  State  v.  Laramie  Co.,  4  Wyo.  313,  33  Pac.  992,  35  Pac. 
929.) 

J.  E.  Gyde,  for  Defendants. 

It  is  the  contention  of  the  defendants  that  they  cannot 
make  the  levy  required  and  for  which  a  writ  of  mandate  is 
nsked  against  them,  for  the  reason  that  to  make  such  levy 
in  full  would,  when  added  to  other  levies  required  by  law 
for  state  purposes,  fix  the  rate  of  taxation  in  Shoshone  county 
for  state  purposes  above  the  limit  prescribed  by  the  con- 
stitution. It  is  the  contention  of  petitioners  that  the  only 
levy  coming  within  the  meaning  of  the  phrase  **for  state 
purposes'*  under  our  laws  is  the  levy  required  to  raise  the 
ad  valorem  tax  levied  by  the  last  legislature  for  gene^  '  tate 
purposes.  No  new  authorities  are  cited  upon  the  points  de- 
cided by  the  court  not  found  in  the  opinion  or  brief  of  ap- 
pellant. 

AILSHIE,  J. — This  is  an  action  prosecuted  by  the  state 
board  of  equalization  against  the  board  of  commissioners  of 
Nez  Perce  county  to  secure  a  peremptory  writ  of  mandate 
against  the  board  requiring  them  to  make  and  enter  upon 
the  tax-rolls  a  sufficient  tax  levy  to  raise  Nez  Perce  county's 
proportionate  share  of  state  taxes  for  the  year  1905,  as  cer- 
tified by  the  secretary  of  the  board  of  equalization.  The 
defendants  have  demurred  to  the  complaint  upon  the  grounds 
that  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action  or  entitle  the  plaintiffs  to  any  relief.  On  August  31, 
1905,  the  state  auditor,  who  is  ex-officio  secretary  of  the 
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board  of  equalization,  certified  to  the  auditor  of  Nez  Perce 
county  the  amount  required  to  be  raised  by  Nez  Perce  county 
as  its  share  of  state  taxes  for  the  year  1905  as  equalized, 
determined  and  apportioned  by  the  state  board  of  equaliza- 
tion.    This  certificate  is  as  follows: 

**To  the  County  Auditor  of  Nez  Perce  County,  State  of  Idaho. 
**Dear  Sir:  You  are  hereby  notified  that  the  State  Board 
of  Equalization  of  the  State  of  Idaho  at  its  regular  session 
held  at  the  State  Capitol  in  the  city  of  Boise,  State  of  Idaho, 
beginning  August  14,  A.  D.  1905,  has  determined  and  ap- 
portioned to  Nez  Perce  County,  State  of  Idaho,  the  sum  of 
thirty-three  thousand  thirty-nine  dollars  and  twenty  cents 
($33,039.20)  as  its  proportion  of  state  taxes  for  the  year 
1905,  as  provided  by  Act  of  the  Legislature,  Session  Laws 
1905,  page  293. 

''OTHKB  TAXES. 

**Tour  attention  is  also  called  to  the  following  acts  of  the 
legislature:  Session  Laws  1893,  page  30;  1903,  page  18  and 
330;  1905,  page  50,  160,  279  and  280,  the  provisions  of  each 
of  said  acts  require  the  making  of  special  levies  as  in  the 
respective  acts  set  out.  On  account  of  such  provision  of 
said  acts  Nez  Perce  county  has  been  charged  with  special 
taxes  for  the  year  1905,  as  follows,  to  wit: 
State  wagon  road  bond  sinking  fund  tax  (1893) .  .$2,356.00 
Industrial  school  bond  sinking  fund  tax  (1903) . . .      314.13 

Livestock  sanitary  fund  tax  (1905) 541.33 

Public  building  endowment  fund  tax  (1905) 471.20 

Gen'l  interest  and  sinking  fund  tax  (1905) 7,853.33 

County  indebtedness 7,853 . 33 

*'Very  respectfully  yours, 
*'  (Signed)       EGBERT  S.  BRAGAW, 
*' State  Auditor  and  Ex-officio  Secretary  of  the  State  Board 
of  Equalization.*' 

The  real  question  presented  for  our  determination  and  the 
one  upon  which  the  county  relies  is  this:  That  the  aggregate 
amount  which  the  state  requires  the  defendant  county  to 
raise  by  tax  levy  for  the  year  1905  is  in  excess  of  five  milli 
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upon  each  dollar  of  valuation  of  the  taxable  property  of 
Nez  Perce  county  as  assessed  and  equalized  for  the  year 
1905,  and  it  is  therefore  in  violation  of  the  provisions  of  sec- 
tion 9  of  article  7  of  the  constitution.  It  is  conceded  that 
the  total  assessed  valuation  of  the  state  for  the  year  1905 
exceeds  $50,000,000,  and  is  less  than  $100,000,000,  and  there- 
fore the  maximum  rate  of  taxation  for  state  purposes  can- 
not exceed  five  mills  on  each  dollar  valuation.  The  attor- 
ney general  contends,  however,  on  behalf  of  the  state,  that 
the  limitation  for  purposes  of  taxation  as  fixed  by  section  9 
of  article  7  applies  only  to  the  levy  for  ''state  purposes," 
and  that  such  purposes  consist  in  maintaining  and  conduct- 
ing the^  state  government — ^legislative,  executive  and  judi- 
cial— and  the  operation  and  maintenance  of  the  state  institu- 
tions. The  attorney  general  insists  that  section  9  of  article 
7  has  no  application  whatever  to  indebtedness  incurred  under 
the  provisions  of  article  8  of  the  constitution  for  internal 
improvements  and  the  acquiring  of  public  grounds  and  the 
erection  of  state  institutions.  A  correct  solution  of  this 
proposition  will  be  determinative  of  the  issue  presented. 
Upon  the  threshold  of  this  discussion  the  defendants  have 
cited  People  v.  Scott,  9  Colo.  422,  12  Pac.  608,  as  a  leading 
authority  in  support  of  their  position.  An  examination  of 
that  case  will  disclo^  at  once  that  the  Colorado  supreme  court 
were  only  called  upon  to  consider  the  provisions  of  article 
10  of  their  constitution  which  very  nearly  corresponds  with 
article  7  of  our  constitution.  It  will  also  appear  that  the 
state  of  Colorado  has  no  provisions  in  its  constitution  simi- 
lar to  section  1  of  our  article  8.  (See  In  re  State  Board  of 
Equalization,  24  Colo.  446,  51  Pac.  493.)  Again,  it  will  be 
observed  that  the  principal,  if  not  the  entire  sum  sought  to 
be  raised  by  tax  levy  in  People  v.  Scott,  was  for  the  purpose 
of  defraying  the  ordinary  expenses  of  the  state  government 
and  the  maintaining  and  operating  the  state  institutions. 
It  is  true,  however,  that  the  court  finally  arrived  at  the  conclu- 
sion in  this  case  that  taxation  for  ''state  purposes"  includes 
"all  state  purposes,"  and  therefore  comprehended  every 
Idaho,  Vol.  11—25 
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character  of  revenue  that  the  state  could  raise  by  taxation. 
The  reasoning  employed  by  the  court  in  that  case  and  the 
subsequent  cases  down  to  and  including  In  re  State  Board 
of  Equalization,  supra,  indicate  very  strongly  to  us  that  the 
court  might  have  arrived  at  a  very  different  conclusion  had 
the  Colorado  constitution  contained  an  article  corresponding 
to  article  8  of  our  constitution.  The  separate  and -distinct 
purposes  intended  by  the  provisions  of  articles  7  and  8  of 
our  constitution  have  seemed  clear  and  unambiguous  to  us, 
and  while  the  question  here  under  consideration  was  not  then 
under  discussion,  still  in  Stein  v.  Morrison,  9  Idaho,  426, 
75  Pac.  253,  we  attempted,  in  a  way,  to  point  out  the  sepa- 
rate purposes  and  objects  of  the  two  sections.  It  is  there 
said:  ''A  careful  examination  of  articles  7  and  8  of  our  con- 
stitution discloses  two  separate  and  distinct  purposes  had 
in  view  in  the  adoption  of  the  two  articles.  Article  7  de- 
jfines  the  fiscal  year,  provides  methods  for  raising  revenue, 
exempts  certain  classes  of  property  from  taxation,  provides 
for  uniformity  of  taxation,  fixes  a  maximum  rate  of  taxation 
upon  real  and  personal  property  that  shall  never  be  ex- 
ceeded, provides  for  appropriations  for  current  expenses,  for 
a  board  of  equalization,  and  for  a  system  of  county  finances. 
The  complete  plan  outlined  in  this  article  provides  for  the 
raising  of  revenue  to  meet  the  current  expenditures.  When 
legislative  appropriations  are  made,  they  are  made  for  the 
future,  and  to  extend  over  a  period  of  two  years.  During 
the  time  for  which  the  expenditures  are  being  made  the 
revenue  is  being  collected,  and  even  though  claims  may  be 
presented  and  allowed  before  sufficient  revenue  has  been  col- 
lected to  meet  the  same,  the  complete  scheme  for  the  collec- 
tion of  taxes  and  revenue  and  the  payment  of  the  current 
expenses  of  the  state  looks  to  one  general  purpose  of  ending 
the  two  years  for  which  the  appropriations  are  made  with 
the  expenses  of  maintaining  the  state  government  for  that 
period  paid.  On  the  other  hand,  article  8  contemplates  the 
contracting  of  indebtedness,  the  issuance  of  state  bonds,  pro- 
hibits the  loaning  of  the  state's  credit  to  individuals  and 
corporations,  etc.     This  article,  differing  from  the  other,  was 
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entitled  by  the  framers  of  the  constitution  thus:  'Public  in- 
debtedness and  subsidies.'  Between  the  two  extremes,  the 
one  meeting  the  expenditure  for  maintenance  of  the  state 
government  and  the  other  meeting  expenses  in  case  of  war, 
to  repel  invasion,  or  suppress  insurrection,  the  constitution 
has  anticipated  a  necessity  which  must  arise  of  making  pub- 
lic improvements,  erecting  public  buildings,  educational, 
penal  and  reformatory  institutions,  and  that  for  the  con- 
struction of  the  same  the  state  would  necessarily  be  obliged 
to  incur  indebtedness.  It  authorizes  the  legislature  to  cre- 
ate debts  not  to  exceed  one  and  one-half  per  centum  upon  the 
assessed  yaluation  of  the  taxable  property  therein." 

We  can  understand  that  much  confusion  might  arise  by 
the  reading  of  one  of  these  articles  and  not  constantly  keep- 
ing in  mind  the  provisions  of  the  other  article.  Article  7 
is  devoted  to  outlining  a  plan  for  raising  revenue  for  cur- 
rent expenses  in  the  running  and  maintaining  the  state  gov- 
ernment and  its  institutions,  and  it  places  certain  limitations 
upon  the  law-making  and  tax-raising  powers  of  the  state  gov- 
ernment. It  will  be  noticed  by  the  provisions  of  section  9 
of  that  article  that  upon  the  organization  of  the  state  a  tax 
levy  of  ten  mills  on  each  doUar  of  assessed  valuation  was 
permitted,  and  a  sliding  scale  was  therein  fixed  by  which 
the  rate  should  constantly  decrease  as  the  assessed  valuation 
should  increase  until  the  time  arrives  when  the  total  assessed 
valuation  of  the  state  shall  have  reached  $300,000,000,  we 
cannot  raise  any  more  revenue  by  taxation  for  **  state  pur- 
poses" than  we  could  raise  when  the  total  assessed  valua- 
tion of  the  state  only  amounted  to  $45,000,000.  After  the 
assessed  valuation  shall  have  reached  $300,000,000,  the  tax 
levy  for  ** state  purposes"  can  never  exceed  one  and  one- 
half  mills  on  each  dollar  of  assessed  valuation.  Now,  keep- 
ing in  mind  the  provisions  of  this  section,  and  immediately 
turning  to  section  1  of  article  8,  we  find  that  an  ever-in- 
creasing state  indebtedness  is  authorized  at  the  rate  of  one 
and  one-half  per  centum  upon  the  assessed  valuation  of  the 
taxable  property  In  the  state,  no  matter  how  large  our  as- 
tiessed  valuation  may  grow.     While  the  rate  of  taxation  for 
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** state  purposes"  is  ever  diminishing  as  the  assessed  valua- 
tion increases,  the  state  **debt  or  debts,  liability  or  liabil- 
ities" are  authorized  to  forever  increase  as  the  assessed  valu- 
ation increases.  When  our  total  assessed  valuation  was  only 
$45,000,000,  a  state  indebtedness  of  only  $675,000  could  be 
incurred  by  the  legislature,  but  when  the  valuation  reaches 
$300,000,000,  an  aggregate  state  indebtedness  of  $4,500,000 
may  be  incurred.  If,  therefore,  the  total  tax  levy  both  for 
the  purpose  of  running  and  maintaining  the  state  govern- 
ment and  its  institutions  and  for  meeting  interest  on  the 
public  indebtedness  and  providing  a  sinking  fund  must  fall 
within  the  rate  prescribed  by  section  9  of  article  7,  it  woald 
follow  that  the  time  will  probably  come  when  it  will  takj 
the  entire  tax  levy  for  "state  purposes"  to  pay  the  interest 
upon  the  public  indebtedness  and  provide  a  sinking  fund, 
and  that  no  revenue  whatever  would  be  left  for  maintaining 
and  operating  the  state  government  and  public  institutions. 
Such  a  construction  could  certainly  never  have  entered  the 
minds  of  the  framers  of  the  constitution.  It  is  clear  to  us 
that  the  **for  state  purposes"  mentioned  in  section  9  of 
article  7  is  for  the  running  and  current  expense  in  carry- 
ing on  and  operating  the  different  departments  and  institu- 
tions of  the  state  government  which  is  intended  to  be  upon  a 
cash  basis  as  provided  by  section  11  of  the  same  article.  If 
'*for  state  purposes"  means  all  the  revenue  the  state  can 
raise  by  taxation,  then  why  use  these  words  at  all!  Of  course 
all  the  revenue  received  by  the  state  must  be  for  state  pur- 
poses in  the  sense  that  it  becomes  the  state's  money  and  is  dis- 
bursed by  the  state.  But  the  framers  of  the  constitution  evi- 
dently meant  something  other  and  different  than  that  when 
they  said:  **The  rate  of  taxation  ....  for  state  purposes 
shall  never  exceed,"  etc.  It  will  also  be  observed  that  in 
section  1  of  article  8  in  prescribing  the  manner  of  incurring* 
public  and  bonded  indebtedness  the  words  **for  state  pur- 
poses" were  not  used,  but  the  words  ** object  or  work"  are 
employed,  and  the  bonds  are  authorized  to  be  used  for  some 
single  ** object  s.r  work."  Clearly,  then,  this  section  is  pro- 
viding for  the  raising  funds  for  internal  improvements,  pub- 
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lie  buildings,  etc.  The  right  to  incur  the  indebtedness  under 
this  provision  of  the  constitution  necessarily  carries  with  it 
the  right  to  raise  sufficient  funds  to  pay  the  interest  and  pro- 
vide a  sinking  fund,  but  the  framers  of  the  constitution  saw 
fit  to  limit  that,  not  by  the  rate  of  taxation,  but  by  the  total 
amount  of  indebtedness  which  may  be  incurred,  and  have 
left  the  rate  of  taxation  and  the  manner  of  levying  and  col- 
lecting it  to  be  fixed  by  the  legislature.  We  agree  with  coun- 
sel at  once  that  if  indebtedness  should  be  incurred  and  bonds 
issued  under  section  1  of  article  8,  for  the  purpose  of  raising 
funds  for  running  the  state  government  or  public  institu- 
tions, or  for  defraying  bills  already  incurred  in  the  maintain- 
ing of  the  state  government  and  institutions  or  to  pay  defi- 
ciencies, then  a  tax  levy  to  defray  such  bonds  or  indebted- 
ness would  fall  within  the  provisions  of  section  9  of  article 
7,  and  go  to  make  up  the  five-mill  rate  allowed  by  that  sec- 
tion. It  is  alsc  true  that,  as  suggested  by  the  attorney  r  en- 
eral,  any  indebtedness  incurred  or  bonds  issued  for  the  sup- 
pressing of  insurrection  are  not  covered  by  either  article  7 
or  8,  but  are  exempted  from  the  operations  of  both  articles. 
It  was  stated  upon  the  argument,  and  was  not  disputed,  that 
$108,000  of  the  public  indebtedness  of  the  state  comes  down 
from  territorial  days,  and  $64,000  was  incurred  in  suppress- 
ing insurrections  and  maintaining  martial  law. 

We  conclude  from  the  foregoing  that  the  special  levies  au- 
thorized and  required  by  acts  of  the  legislature  as  set  forth 
in  the  state  auditor's  certificate  hereinbefore  for  meeting 
the  bond  issues  for  state  wagon  road,  industrial  school 
and  other  public  buildings  and  internal  improvements,  do 
not  fall  within  the  five-mill  limit.  That  beiiig  true,  the  sum 
required  to  be  raised  from  Nez  Perce  county  by  tax  levy  is 
not  in  excess  of  the  constitutional  limitation,  and  the  board 
of  commissioners  are  not  for  that  reason  authorized  or  justi- 
fied in  refusing  to  make  the  levy  and  enter  it  upon  their  tax- 
rolls. 

The  county  attorney  insists,  however,  that  the  act  of  the 
legislature  approved  March  6,  1905,  entitled,  *'An  act  re- 
quiring the  levying  of  special  ad  valorem  tax  by  the  board 
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of  county  commissioners  of  those  several  counties  of  the  state 
of  Idaho  which  are  indebted  to  the  said  state  on  account  of 
various  taxes  levied  for  special  and  state  general  purposes 
since  the  year  1890,  and  prior  to  the  year  1903,"  is  unconsti- 
tutional and  void,  as  being  in  conflict  with  section  6  of  ar- 
ticle 7  of  the  constitution,  which  provides  that  **The  legis- 
lature shall  not  impose  taxes  for  the  purposes  of  any  county, 
city,  town  or  other  municipal  corporation,  but  may  by  law 
invest  in  the  corporate  authorities  thereof,  respectively,  the 
power  to  assess  and  collect  taxes  for  all  purposes  of  such 
corporation."  It  is  argued  that  if  the  one-mill  levy  author- 
ized by  act  of  March  6,  1905,  is  for  a  county  purpose,  then  it 
is  in  violation  of  the  foregoing  provision  of  the  constitution, 
and  if,  on  the  other  hand,  it  is  for  a  ** state  purpose,"  then 
it  falls  within  the  five-mill  limit  and  is  unconstitutional  for 
being  in  excess  of  the  amount  authorized  by  section  9  of  ar- 
ticle 7  for  ** state  purposes."  It  will  be  seen  that  the  act 
of  March  6th  only  authorizes  and  directs  the  board  of  com- 
missioners to  make  suflScient  levy,  not  exceeding  one  mill,  to 
pay  the  amount  such  county  is  indebted  to  the  state.  The 
question  does  not  arise  here  as  to  the  amount  of  the  indebt- 
edness nor  of  what  it  consists.  Questions  of  fact  as  well  as 
of  law  will  probably  arise  in  determining  that,  and  of  course 
the  legislature  could  not  arbitrarily  fix  the  amount,  as  that 
becomes  a  judicial  question  in  case  the  county  and  state  do 
not  agree  as  to  the  amount.  It  is  evident,  however,  that  any 
levy  which  the  board  may  make  for  the  purpose  of  meeting 
the  indebtedness  of  the  county  to  the  state  is  not  a  levy  for 
payment  of  current  expenses,  but  is  rather  the  payment  of  a 
debt  due  from  the  county  to  the  state.  While  the  sum  col- 
lected under  such'  a  levy  will  be  payable  to  the  state  and 
become  the  property  of  the  state,  and  in  that  sense  is  for  a 
state  purpose,  still  it  is  not  for  a  state  purpose  in  the  sense 
in  which  that  term  is  used  in  section  9  of  article  7  of  the  con- 
stitution. It  is  probable  that  the  board  could  have  been  com- 
pelled to  make  a  levy  to  meet  such  obligation  in  the  absence 
of  a  statute.  On  the  other  hand,  we  find  no  provision  in  the 
constitution    that    would  forbid  the  legislature    authorizing 
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the  board  of  commissioners  to  make  such  a  levy  as  in  the  judg- 
ment of  the  board  will  meet  and  liquidate  its  then  existing 
indebtedness  to  the  state.  The  legislature  undoubtedly  has 
such  powers  unless  it  is  limited  in  their  exercise  by  some  pro- 
vision of  the  constitution.  We  do  not  pretend  to  say,  and, 
indeed,  the  case  is  not  in  such  position  that  we  can  determine 
the  fact  from  the  record  before  us,  whether  or  not  it  is  the 
duty  of  the  board  of  commissioners  to  make  a  sufficient  levy 
to  raise  the  amount  called  for  in  the  certificate  of  the  state 
auditor.  It  may  be  that  the  sum  claimed  is  largely  in  ex- 
cess of  what  is  really  due  from  the  county,  and  the  state  cer- 
tainly cannot  constitute  itself  the  sole  judge  in  fixing  the 
amount.  In  a  proper  proceeding  instituted  for  that  pur- 
pose the  county  may  be  able  to  show  that  it  is  indebted  to 
the  state  in  only  a  small  portion  of  the  amount  claimed  by 
the  state.  We  therefore  hold  that  it  is  the  duty  of  the  county 
to  make  a  sufficient  levy  for  the  purpose  of  liquidating  its 
past-due  indebtedness  to  the  state,  but  as  to  the  amount  of 
such  indebtedness  or  the  rate  of  levy  to  meet  the  same,  we  ex- 
press no  opinion  whatever.  Neither  do  we  express  any  view 
as  to  the  effect,  if  any,  the  case  of  State  v,  Ada  County,  7 
Idaho,  261,  62  Pac.  459,  has  on  this  particular  question  of 
county  indebtedness. 

The  writ  will  issue  to  the  effect  above  indicated.    No  costs 
awarded. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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GOODING  V.  COWEN. 

[83  Pac.  234.] 

This  is  a  companion  case  of  Gooding  v.  Proffitt,  the  facts  be- 
ing substantially  the  same. 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow  and  F.  S. 
Wettach,  for  Petitioners. 

James  E.  Gyde,  County  Attorney  of  Shoshone  County,  W. 
E.  Stillinger,  County  Attorney  of  Latah  County,  and  B.  S. 
Crow,  County  Attorney  of  Nez  Perce  County,  for  Defend- 
ants. 

AILSHIE,  J. — The  facts  in  this  case  are  substantially  the 
same  as  the  facts  in  the  case  of  Oooding  v,  Proffiit,  ante,  p. 
380,  83  Pac.  230.  The  questions  of  law  involved  are 
identical  with  those  determined  in  the  Gooding-Proffitt  case, 
and  upon  the  authority  of  that  case  the  judgment  in  this  case 
will  be  entered  in  favor  of  plaintiffs,  and  the  writ  will  issue. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(November  1,  1905.) 


GOODING  V.  ANDERSON. 

[83  Pac.  234.] 

This  is  a  companion  case  of  Gooding  v.  Proffitt^  the  facts 
being  substantially  the  same. 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow  and  P.  S. 
Wettach,  for  Petitioners. 

W.  E.  Stillinger,  County  Attorney  of  Latah  (Jounty,  James 
E.  Gyde,  County  Attorney  of  Shoshone  County,  and  B.  S. 
Crow,  County  Attorney  of  Nez  Perce  County,  for  Defend- 
ants. 
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AILSHIE,  J. — The  facts  in  this  case  are  substantially  the 
same  as  the  facts  in  the  case  of  Gooding  v.  Proffitt  (just 
decided),  ante,  p.  380,  83  Pac.  230.-  The  questions  of 
law  involved  are  identical  with  those  determined  in  the  Good: 
ing-ProflStt  case,  and  upon  the  authority  of  that  case  the 
judgment  in  this  case  will  be  entered  in  favor  of  the  plaintiffs, 
and  the  writ  will  issue.  * 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(November  7,  1905.) 


BUTLER  V.  CITY  OF  LEWISTON. 
[83  Pac.  234.] 

<!?ITT  or  Lewiston — Validity  of  Special  Charter — Constitutional 
Law — Title  of  Act — ^Amendment  of  Charter — Issuance  of 
Bonds. 

1.  Under  a  special  charter,  the  citj  of  Lewiston  is  a  legal  munic- 
ipal corporation  of  the  state. 

2.  The  amendment  of  the  special  charter  of  the  city  of  Lewiston 
by  act  approved  March  9,  1903  (Soss.  Laws  1903,  p.  105),  held, 
constitutional  and  valid. 

3.  The  title  to  said  act  is  sufficient  and  does  not  contravene  the 
provisions  of  section  19,  article  3  of  the  state  constitution. 

4.  Under  the  provisions  of  the  constitution  the  legislature  has 
tne  power  to  amend  the  charter  of  the  city  of  Lewiston  in  matters 
germane  to  the  object  and  purposes  of  said  charter. 

5.  Under  the  provisions  of  section  2,  article  21  of  the  state  con- 
stitution, all  laws  not  repugnant  to  the  constitution  are  continued  in 
force  until  they  expire  by  their  own  limitation  or  are  altered  or 
repealed  by  the  legislature.  That  provision  applies  to  all  laws, 
special  as  well  as  general,  continued  in  force  after  the  date  of  the 
adoption  of  the  constitution,  and  the  word  ''altered"  as  used  in 
said  section  means  to  make  different  without  destroying  identity,  to 
vary  without  entire  change. 

6.  The  title  to  said  act  approved  March  9,  1903,  is  sufficiently 
comprehensive  to  include  all  provisions  germane  to  the  city  charter. 

7.  The  existing  city  governments  under  special  charters,  at  the 
date  of  the  adoption  of  our  constitution,  were  not  abolished  by  the 
provisions  of  section  1  of  article  12  of  the  constitution,  but  were 
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continued  in  force,  and  bj  the  provisions  of  section  2,  article  11  of 
the  constitution,  the  power  of  the  legislature  to  grant,  extend, 
change  or  amend  charters  of  incorporation  by  special  laws  was 
restricted  to  such  municipal,  charitable,  educational,  penal  or  re- 
formatory corporations  as  are  or  may  be  under  the  control  of  the 
state. 

8.  By  the  proviso  of  section  3,  article  8  of  the  state  constitution, 
the  provisions  of  ^hat  section  are  not  applicable  to  the  ordinary 
and  necessary  expenses  of  the  city  authorized  by  the  general  laws 
of  the  state. 

(Syllabus  by  the  court.) 

•APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Action  to  restrain  the  issuance  of  certain  city  bonds. 
Judgment  for  the  city.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

R.  E.  McParland,  for  Appellant,  cites  no  authorities  not 
cited  in  the  opinion. 

Eugene  A.  Cox,  for  Respondent. 

The  first  question  presented  by  appellant  is:  Is  the  said 
defendant,  the  city  of  Lewiston,  a  legal  municipal  corpora- 
tion of  the  state  of  Idaho?  This  is  sufficiently  answered  by 
this  court  in  the  case  of  Wiggin  v.  City  of  Lewiston,  8  Idaho, 
527,  69  Pac.  286.  Appellant  next  presents  the  question:  Is 
that  certain  special  act  of  the  legislature  of  the  state  cf  Idaho, 
known  as  House  Bill  No.  104,  amending  the  charter  of  said 
city  of  Lewiston,  approved  March  9,  1903,  and  found  on  page 
105  of  the  Session  Acts  of  the  state  of  Idaho  of  1903,  un- 
constitutional or  void  1  The  act  referred  to  is  an  amendment 
of  the  act  passed  upon  by  this  court  in  the  case  of  Wiggin  v. 
City  of  Lewiston,  cited  above.  In  that  case  the  court  held 
that  the  city  of  Lewiston  was  legally  incorporated  by  special 
act,  and  that  its  charter  might  be  amended  by  special  act. 
No  question  is  raised  as  to  the  regularity  of  the  passage  of 
the  act  of  1903;  and  the  court  having  already  determined 
the  authority  of  the  legislature  to  enact  laws  of  this  kind, 
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it  will  be  assumed,  in  the  absence  of  an  affirmative  showing 
to  the  contrary,  that  the  law  was  duly  and  regularly  passed. 
(Mechem  on  Public  Officers,  par.  579.)  Appellant  asks: 
Does  said  act  contravene  or  violate  the  provisions  of  section 
19,  article  3,  of  the  constitution  of  the  state  of  Idaho,  by 
reason  of  its  having  twenty  subjects  instead  of  one!  Pro- 
visions of  an  act  may  be  numerous,  but  however  numerous, 
if  they  can  be,  by  fair  intendment,  considered  as  falling 
within  the  subject  matter  of  the  legislation,  or  necessary  as 
ends  and  means  to  the  attainment  of  the  subject,  the  act  will 
not  conflict  with  the  constitution.  (Pioneer  Irr,  Dist.  v,  Brad- 
ley, 8  Idaho,  310,  101  Am.  St.  Rep.  201,  68  Pac.  295,  citing 
State  V.  Doherty,  3  Idaho,  384,  29  Pac.  855.)  Appellant's 
fifth  question  is:  Does  said  special  act  contravene  or  violate 
section  1  of  article  12  of  the  constitution  of  the  state  of  Idaho  t 
All  cities  existing  in  Idaho  prior  to  the  adoption  of  the  con- 
stitution were  existing  under  special  laws.  This  section  did 
not  abolish  all  the  then  existing  cities.  It  simply  supple- 
ments section  2  of  article  11.  Appellant's  sixth  query  is: 
Does  section  3  of  article  8  of  the  constitution  of  the  state  of 
Idaho  prohibit  the  issuance  of  bonds  to  take  up  outstanding 
warrant  indebtedness  of  the  city  of  Lewiston  incurred  for 
current  pay  of  officers  and  municipal  expenses  of  the  cityt 
Section  3,  to  which  appellant  refers,  contains  a  complete  an- 
swer to  his  question.  {Miller  v.  School  Dist.,  5  Wyo.  217, 
39  Pac.  879 ;  Palmer  v.  City  of  Helena,  19  Mont.  61,  47  Pac. 
209;  City  of  Los  Angeles  v.  Teed,  112  Cal.  319,  44  Pac.  580; 
Aetna  Life  Ins.  Co.  v.  Lyon  Co.,  44  Fed.  329 ;  Maish  v.  Ari- 
zona Territory,  164  U.  S.  599,  17  Sup.  Ct.  Rep.  193,  41  L.  ed. 
567;  Hainer's  Modem  Law  of  Municipal  Securities,  par. 
297;  Ball  v.  Bannock  Co.,  5  Idaho,  603,  51  Pac.  454;  Simon- 
ton  on  Municipal  Bonds,  pp.  67-171 ;  Bannock  Co.  v.  Bunt- 
ing, 4  Idaho,  156,  37  Pac.  277;  Dunbar  v.  Canyon  Co.,  5 
Idaho,  407,  49  Pac.  409.) 

SULLIVAN,  J. — This  action  involves  the  legality  of  the 
proposed  issue  of  bonds  by  the  city  of  Lewiston  to  pay  the 
warrant    indebtedness    of    the    city,  amounting  to  $62,500. 
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Said  indebtedness  accrued  on  account  of  salaries  of  city  offi- 
cers, employees  and  other  municipal  expenses,  excepting 
about  $10,000  thereof,  which  was  the  amount  of  judgment  ob- 
tained against  said  city.  The  cause  was  heard  in  the  court 
below  upon  stipulated  facts,  and  judgment  was  entered  for 
the  respondent  city  upon  all  of  the  points  and  questions 
raised  by  the  facts.    This  appeal  is  from  the  judgment. 

The  questions  submitted  to  the  court  below  involve  fifteen 
or  more  points,  the  first  of  which  is  whether  the  city  of 
Lewiston  is  a  legally  organized  municipal  corporation  of  the 
state.  That  city  existed  under  special  charter  granted  by  an 
act  of  the  legislature  of  Washington  Territory,  approved 
January  15,  1863.  Its  corporate  existence  antedates  the  cre- 
ation of  the  territory  of  Idaho  by  nearly  three  months,  as 
Idaho  Territory  was  organized  by  act  of  Congress,  approved 
March  3,  1863.  In  Wiggin  v.  Lewiston,  8  Idaho,  527,  69  Pac. 
286,  this  court,  in  effect,  held  that  the  city  of  Lewiston  ex- 
isted under  a  special  and  local  law  and  that  such  law  was 
not  in  conflict  with  the  provisions  of  section  19  of  article  3 
of  the  state  constitution,  which  prohibits  local  or  special  leg- 
islation upon  the  several  subjects  therein  enumerated.  As 
bearing  upon  this  question,  see  In  re  Bidenbaugh,  5  Idaho, 
371,  49  Pac.  12.  The  act  granting  a  special  charter  to  the 
city  of  Lewiston  is  not  repugnant  to  any  of  the  provisions 
of  the  state  constitution.  Section  2  of  article  21  of  that  con- 
stitution is  as  follows:  **A11  laws  now  ii.  force  in  the  terri- 
tory of  Idaho,  which  are  not  repugnant  to  this  constitution 
sha.ll  remain  in  force  until  they  expire  by  their  own  limitation 
or  be  altered  or  repealed  by  ^he  legislature."  Under  the  or- 
ganic act  of  the  territory,  the  enactment  of  special  laws  was 
not  prohibited.  The  special  act  granting  a  charter  to  the 
city  of  Lewiston  was  continued  in  force  by  the  provisions  of 
the  constitution.  Under  the  provisions  of  said  section  2,  all 
acts  not  repugnant  to  the  provisions  of  the  constitution  were 
continued  in  force  until  they  expired  by  their  own  limitation, 
or  were  altered  or  repealed  by  the  legislature.  The  act  grant- 
ing such  charter  has  not  been  repealed,  but  has  to  some  ex- 
tent been  altered  by  amendment.     The  question  as  to  whether 
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the  legislature  has  the  power  to  amend  a  special  law  wiU  be 
discussed  hereafter. 

That  part  of  said  section  19  of  article  3  involved  in  the 
question  under  consideration  is  as  follows:  **Sec.  19.  The 
legislature  shrll  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say:  ....  Creating 
ofSces,  or  prescribing  the  powers  and  duties  of  oflScers  in 
counties,  cities,  townships,  election  districts,  or  school  dis- 
tricts, except  as  in  this  constitution  otherwise  provided."  In 
connection  with  this  section  I  will  also  here  quote  other  sec- 
tions bearing  on  this  question.  Section  2  of  article  11  is  as 
follows:  **No  charter  of  incorporation  shall  be  granted,  ex- 
tended, changed  or  amended  by  special  law,  except  for  such 
municipal,  charitable,  educational,  penal  or  reformatory  cor- 
porations as  are  or  may  be,  under  the  control  of  the  state; 
but  the  legislature  shall  provide  by  general  law  for  the  organ- 
ization of  corporations  hereafter  to  be  created ;  provided,  that 
any  such  general  law  shall  be  subject  to  future  repeal  or  al- 
teration by  the  legislature."  Section  1  of  article  12  is  as 
follows:  *'The  legislature  shall  provide  by  general  laws  for 
the  incorporation,  organization  and  classification  of  the  cit- 
ies and  towns  in  proportion  to  the  population,  which  laws 
may  be  altered,  amended  or  repealed  by  the  general  laws. 
Cities  and  towns  heretofore  incorporated  may  become  organ- 
ized under  such  general  laws,  whenever  a  majority  of  the 
electors  at  a  general  election  shall  so  determine,  under  such 
provision  therefor  as  may  be  made  by  the  legislature."  I 
have  no  doubt  that  the  legislature  under  the  several  provisions 
of  our  constitution  above  quoted  has  the  authority  to  amend 
the  special  act  granting  a  charter  to  the  city  of  Lewiston 
as  long  as  such  amendment  or  amendments  are  germane  to 
the  object  and  purposes  of  such  charter.  In  Famsworth  v. 
Lime  Rock  11.  li,  Co.,  83  Me.  440,  22  Atl.  373,  the  supreme 
court  of  that  state  held,  under  a  constitution  similar  to  our 
own,  which  requires  the  formation  of  corporations  to  be  un- 
der general  statutes,  did  not  apply  to  a  charter  granted  by 
the  legislature  before  such  constitutional  amendment.  The 
court  said:    *'Tho  l^islature  having  granted  a  charter  be- 
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fore  1875  (that  being  the  date  of  the  constitutional  amend- 
ment), may  am^nd  it  (the  charter)  after  that  date,  the  amend- 
ment being  germane  to  the  original  act."  Of  course,  such 
amendment  or  amendments  must  relate  to  some  subject  within 
the  appropriate  range  of  municipal  control.  The  provisions 
of  said  section  19,  article  3,  is  a  prohibition  upon  legislative 
power  as  to  all  matters  enumerated  in  said  section,  and  pro- 
hibits the  enactment  of  local  or  special  laws  on  the  subjects 
therein  enumerated.  This  section  differs  from  a  similar 
section  in  other  state  constitutions  in  some  particulars.  In 
the  former  named  constitutions  is  found  a  provision  prohibit- 
ing special  laws  where  general  laws  can  be  made  applicable. 
In  our  own  constitution  local  and  special  laws  are  prohibited 
in  regard  to  the  matters  therein  specifically  mentioned.  The 
prevailing  spirit  of  most  of  the  state  constitutions  is  opposed 
to  special  legislation.  However,  such  spirit  is  not  prohibitory 
of  all  special  legislation,  but  only  of  such  as  relate  to  certain 
specified  subjects  and  to  such  other  cases  as  general  laws  can 
be  made  applicable.  Under  the  provisions  of  our  constitution 
the  legislature  is  master  of  its  own  discretion  in  passing  special 
laws  on  subjects  not  prohibited  by  the  constitution,  and  the 
question  arises  in  the  case  at  bar  whether  the  amendment  of 
the  Lewiston  city  charter  comes  within  any  of  the  prohibited 
subjects.  The  amendments  relate  to  and  are  germane  to  the 
purposes  and  objects  of  city  government.  Such  amendments 
are  therefore  germane  to  the  object  and  purpose  of  said  special 
charter.  Section  2  of  article  21,  above  quoted,  provides  that 
**all  laws  not  repugnant  to  the  constitution  shall  remain  in 
force  until  they  expire  by  their  own  limitation  or  be  altered 
or  repealed  by  the  legislature."  The  words  ''limitation," 
''altered"  and  ** repealed,"  I  think,  apply  to  all  laws,  special 
as  well  as  general,  in  force  at  the  date  of  the  adoption  of  the 
constitution  and  not  repugnant  to  any  ot  its  provisions.  By 
the  provisions  of  that  section  the  legislature  has  the  right  and 
authority  to  alter  any  law  which  still  remained  in  force  after 
the  adoption  of  the  constitution.  What  is  the  meaning  of  the 
word  "alter"  as  used  in  that  section!  It  certainly  means  to 
make  different  without  destroying  identity,  to  vary  without 
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entire  change.  It  certainly  will  not  be  contended,  nor  do  I 
hold  that  a  corporate  charter  of  one  kind  can  be  altered  to  ... 
charter  of  an  entirely  different  kind.  And  it  was  held  in 
Attorney  General  v.  Chicago  etc.  By.  Co.,  35  Wis.  427,  as  fol- 
lows: '*Bnt  a  corporate  charter  may  be  altered  so  as  to  make 
it  different  in  detail,  so  long  as  the  general  identity  of  the  cor- 
poration remains;  so  thatdt  is  varied  without  entire  change." 
(See,  also.  Black  Biver  Imp,  Co.  v,  Holway,  87  Wis.  584,  59 
N.  W.  126,  and  authorities  therein  cited;  also  De  Hay  v. 
County  Commrs.,  66  S.  C.  229,  44  S.  E.  790;  Brown  v.  City  of 
Denver,  7  Colo.  305,  3  Pac.  455.)  In  Carpenter  v.  People,  8 
Colo.  116,  5  Pac.  828,  it  is  held  that  a  special  charter  may  be 
amended  by  a  special  law  where  a  general  law  cannot  be  made 
applicable  thereto.  Under  the  provision  of  section  2,  article 
11,  to  wit:  **No  charter  of  incorporation  shall  be  granted,  ex- 
tended, changed  or  amended  by  special  law  except  for  such 
municipal,  charitable,  educational,  penal  or  reformatory  cor- 
porations as  are  or  may  be  under  control  of  the  state,"  is  the 
same  as  section  2  of  article  15  of  the  constitution  of  the  state 
of  Colorado,  and  that  provision  of  the  Colorado  constitution 
was  considered  by  the  supreme  court  of  Colorado  in  the  last 
case  above  cited.  It  was  sought  in  that  case  to  have  the  court 
construe  the  words  ''municipal  corporation"  as  meaning 
** quasi  municipal  corporation,"  which  the  court  refused  to  do. 
The  title  of  the  chapter  in  which  said  section  2  is  found  is, 
** Corporations,  public  and  private,"  and  clearly  includes  all 
corporations  therein  named.  It  was  sought  in  the  Colorado 
case  to  have  the  court  construe  the  words  ''under  the  control 
of  the  state"  to  mean  "under  the  ministerial  control"  and 
not  the  "legislative  control."  That  the  court  refused  to  do, 
and  in  that  case  the  court  held  the  amendment  to  the  charter 
of  the  city  of  Denver  valid.  (See,  also,  Bogers  v.  People,  9 
Colo.  450,  59  Am.  Rep.  146,  12  Pac.  843;  State  v.  Hitchcock, 
1  Kan.  178,  81  Am.  Dec.  503.  As  to  the  authority  or  power 
of  the  legislature  to  pass  specit^l  laws  under  constitutions  sim- 
ilar to  our  own,  see  State  v.  County  Court  of  Boone  County, 
50  Mo.  317,  11  Am.  Rep.  415 ;  State  v.  County  Court  of  New 
Madrid,  51  Mo.  82.) 
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I  am  aware  that  courts  of  Iowa,  Indiana,  Maryland,  and 
perhaps  other  states,  have  held  that  special  charters  could  not 
he  amended  under  the  provisions  of  the  constitutions  of  their 
several  states ;  but  so  far  as  I  have  examined,  the  provisions  of 
the  constitutions  of  those  states  differ  from  the  provisions  of 
our  own  constitution. 

Section  1,  article  12  of  the  constitution,  above  quoted,  pro- 
vides for  the  incorporation,  organization  and  classification  of 
cities  and  towns  by  general  law,  and  that  such  general  laws 
may  be  altered,  amended  or  repealed  by  general  laws.  It  also 
provides  that  cities  and  towns  incorporated  prior  to  the  adop- 
tion of  the  constitution  may  become  organized  under  such  gen- 
eral laws  whenever  a  majority  of  the  electors  at  a  general  elec- 
tion shall  so  determine  under  such  provisions  as  may  be  made 
by  the  legislature.  The  legislature  of  this  state  has  not  en- 
acted any  law  providing  the  method  or  manner  of  such  change. 
I  take  it  from  all  of  the  provisions  of  the  constitution  above 
quoted  that  the  f  ramers  of  our  constitution  intended  to  author- 
ize the  amendment  of  special  laws  within  the  scope  and  pur- 
pose of  such  laws.  While  it  might  be  well  for  the  legisla- 
ture to  submit  acts  passed  for  the  amendment  of  special  char- 
ters of  cities  to  the  electors  of  such  cities  prior  to  their  going 
into  effect,  our  constitution  does  not,  in  terms  or  by  implica- 
tion, require  that  to  be  done. 

It  is  also  contended  that  said  act  violates  the  provisions 
of  section  16,  article  3  of  the  constitution  by  reason  of  its 
having  more  than  one  subject.  Said  section  of  the  constitu- 
tion is  as  follows:  ** Every  act  shall  embrace  but  one  subject, 
and  matters  properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title;  but  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  em- 
braced in  the  title."  The  title  of  said  act  is  as  follows:  *'An 
act  to  amend  an  act  entitled  '  An  act  to  amend  the  charter  of 
the  city  of  Lewiston,'  approved  February  9,  1881,  and  to 
amend  an  act  entitled  [here  contains  a  designation  of  the  sev- 
eral acts  affecting  and  amending  the  chater  of  said  city] 
and  establishing  a  new  and  complete  charter  for  said  city.** 
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The  title  covers  more  than  a  page  of  printed  matter,  and  is 
sufficiently  full  and  complete  to  include  every  provision  in 
said  act.  The  act  contains  nothing  not  germane  to  the  gen- 
eral subject  expressed  in  the  title.  In  Pioneer  Irr.  Dist,  v. 
Bradley,  8  Idaho,  310,  101  Am.  St.  Rep.  201,  68  Pac.  295, 
this  court  said:  ** Provisions  of  an  act  may  be  numerous,  but 
however  numerous,  if  they  can  by  fair  intendment  be  con- 
sidered as  falling  within  the  subject  matter  of  the  legisla- 
tion or  necessary  as  ends  and  means  to  the  attainment  of  the 
subject,  the  act  will  not  conflict  with  the  constitution.'*  The 
act  unde  consideration  amends  a  city  charter,  and  the  title 
is  sufficiently  comprehensive  to  include  all  provisions  germane 
to  a  city  charter.  In  State  v,  Dokerty,  3  Idaho,  384,  29  Pac. 
855,  this  court  said:  **It  [the  title]  is  sufficient  if  the  act 
treats  of  but  one  general  subject  and  that  subject  is  expressed 
in  the  title."    The  title  is  sufficient. 

The  next  question  is.  Does  said  act  contravene  or  violate  said 
section  19  of  article  3  vi  the  constitution  of  the  state  of  Idaho, 
for  the  reason  that  it  is  a  special  act  and  prescribes  the  duties 
of  city  officers?  We  have  answered  this  question  above  by 
holding  that  said  act  is  not  in  contravention  of  any  of  the 
provisions  of  section  19,  article  3  of  the  constitution. 

It  is  next  contended  that  said  act  contravenes  and  violates 
the  provisions  of  section  1,  article  12  of  the  state  constitution, 
which  section  is  as  follows:  '*The  legislature  shall  provide  by 
general  laws  for  the  incorporation,  organization  and  classifi- 
cation of  the  cities  and  towns  in  proportion  to  the  population, 
which  laws  may  be  altered,  amended  or  repealed  by  the  gen- 
eral laws.  Cities  and  towns  heretofore  incorporated  may  be- 
come organized  under  such  general  laws,  whenever  a  majority 
of  the  electors  at  a  general  election  shall  so  determine,  under 
such  provision  therefor  as  may  be  made  by  the  legislature." 
As  heretofore  stated,  all  cities  existing  in  Idaho  prior  to  the 
adoption  of  the  state  constitution  were  existing  under  charters 
granted  by  special  laws.  The  section  last  above  quoted  did 
not  abolish  the  then  existing  city  governments.  By  the  pro- 
visions of  said  section  2  of  article  11,  the  power  of  the  legis- 
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lature  to  grant,  extend,  change  or  amend  charters  of  incor- 
poration by  special  laws  was  restricted  to  such  **  municipal, 
charitable,  educational,  penal  or  reformatory  corporations  as 
art  or  may  be  under  the  control  of  the  state."  The  framers 
of  the  constitution  evidently  had  in  mind  the  fact  that  certain 
cities  existed  in  the  state  under  special  ch.trters,  and  it  was 
the  intention  to  permit  such  cities  to  remain  under  special 
charter  if  they  desired  to  so  remain.  After  having  left  the 
power  to  amend  a  special  charter  unimpaired,  it  was  also  pro- 
vided by  section  1,  article  12  of  the  constitution  for  the  incor- 
poration of  cities  under  general  laws.  That  section  contains 
a  grant  of  power  and  a  restriction  upon  the  application  of  that 
power.  Cities  and  towns  theretofore  incorporated  by  special 
act  may  become  organized  under  the  general  city  incorporation 
laws  of  the  state  whenever  a  majority  of 'the  electors  shall  so 
determine  under  such  provisions  of  law  as  may  be  made  by  the 
legislature.  The  legislature  has  passed  general  laws  for  the 
incorporation  of  cities,  but  it  has  not  yet  provided  a  specific 
method  for  the  surrender  of  special  charters  and  a  reorganiza- 
tion or  incorporation  under  the  general  laws.  The  electors  of 
Lewiston  have  never  attempted  to  avail  themselves  of  the  pro- 
visions of  the  incorporation  of  that  city  under  the  general 
laws.  In  commenting  upon  the  provisions  of  section  1  of 
article  12  of  the  constitution  in  State  v.  Steunenherg,  5  Idaho, 
1,  45  Pac.  462,  this  court  said:  "The  first  part  of  said  section 
clearly  indicates  that  towns  may  be  organized  into  cities  under 
the  general  laws.  In  other  words,  the  power  is  directly  given 
by  said  section  to  the  legislature  to  enact  general  laws  for  the 
incorporation  of  cities,  towns,  and  villages,  and  to  alter,  amend 

or  repeal  such  laws The  latter  part  of  said  section  of 

the  constitution  points  out  a  means  by  which  towns  or  villages 
which  have  been  incorporated  prior  to  the  adoption  of  the 
constitution  may  be  organized  into  cities  under  such  general 

laws It  is  clear  from  the  reading  of  said  section  of  the 

constitution  that  the  intention  was  to  grant  to  towns  thereto- 
fore incorporated  the  right  to  organize  under  any  general 
laws  passed  by  the  legislature  in  pursuance  to  said  section 
upon  a  majority  vote  of  the  legal  electors  of  such  town  at  a 
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legal  election  held  therefor.''     There  is  nothing  in  said  act  in 
contravention  of  any  of  the  provisions  of  said  section. 

The  next  question  presented  is,  Does  section  3  of  article  8 
of  the  constitution  prohibit  the  issuance  of  bonds  to  take  up 
outstanding  warrant  indebtedness  of  said  city  incurred  for  the 
current  pay  of  officers  and  ordinary  expenses  of  the  city? 
Said  section  is  as  follows:  **No  county,  city,  town,  township, 
board  of  education  or  school  district,  or  other  subdivision  of 
the  state,  shall  incur  any  indebtedness,  or  liability,  in  any 
manner,  or  for  any  purpose,  exceeding  in  that  year  the  income 
and  revenue  provided  for  it  for  such  year,  without  the  assent 
of  two-thirds  of  the  qudlified  electors  thereof  voting  at  an  elec- 
tion to  be  held  for  that  purpose,  nor  unless,  before  or  at  the 
time  of  incurring  such  indebtedness,  provision  shall  be  made 
for  the  collection  of  an  annual  tax  sufficient  to  pay  the  inter- 
est on  such  indebtedness  as  it  falls  due,  and  al&o  to  constitute 
a  sinking  fund  for  the  payment  of  the  principal  thereof, 
within  twenty  years  from  time  of  contracting  the  same.  Any 
indebtedness  or  liability  incurred  contrary  to  this  provision 
shall  be  void ;  provided,  that  this  section  shall  not  be  construed 
to  apply  to  the  ordinary  and  necessary  expenses  authorized  by 
the  general  laws  of  the  state."  The  bonds  proposed  to  be 
issued  are  ta  be  issued  for  the  purpose  of  funding  the  out- 
standing warrant  indebtedness  of  the  city.  Such  bonds  will 
not  increase  the  legal  indebtedness  of  the  city,  but  simply 
change  the  form  of  existing  indebtedness  from  warrant  to 
bond.  Said  section  3  of  the  constitution  would  be  very  clear 
and  plain  were  it  not  for  its  proviso.  The  section  first  pro- 
vides that  no  city  shall  incur  any  indebtedness  in  any  manner 
or  for  any  purpose  exceeding  in  that  year  the  incoming  rev- 
enue provided  for  it  for  that  year,  without  the  assent  of  two- 
thirds  of  the  qualified  electors  voting  at  an  election  held  for 
that  purpose,  nor  unless  before  or  at  the  time  of  incurring 
such  indebtedness  provision  shall  be  made  for  the  collection 
of  an  annual  tax  sufficient  to  pay  all  interest  on  indebtedness 
as  it  falls  due  and  to  constitute  a  sinking  fund  for  the  pay- 
ment of  the  principal  thereof  within  twenty  years  from  the 
time  of  contracting  the  debt.     It  also  provides  that  any  in- 
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debtedness  or  liability  incurred  contrary  to  this  provision  shall 
be  void.  TheL  comes  the  proviso  to  the  eflfect  that  said  section 
shall  not  be  construed  to  apply  to  the  ordinary  and  necessary 
expenses  authorized  by  the  general  laws  of  the  state.  This 
section  is  peculiarly  worded,  and  the  proviso' is  sweeping  and 
includes  all  ordinary  and  necessary  expenses  authorized  by  the 
general  laws  of  the  state.  That  part  of  said  section  preceding 
the  proviso  evidently  refers  to  indebtedness  not  included  in 
the  terms  **  ordinary  and  necessary  expenses  authorized  by  the 
general  laws  of  the  state.*'  The  question  arises,  then,  whether 
the  warrant  ir  debtedness  which  is  sought  to  be  changed  to 
bonded  indebtedness  arose  from  the  ordinary  and  necessary 
expenses  authorized  by  the  general  laws  of  the  state.  It  is 
stipulated  that  the  said  warrant  indebtedness  accrued  on  ac- 
count of  salaries  of  city  officers  and  employees  and  other  nec- 
essary and  municipal  expenses  authorized  by  the  general  laws 
of  the  state  of  Idaho,  excepting  $10,000  thereof,  which  is  evi- 
denced by  a  judgment  in  favor  of  McClain  and  wife  against 
the  city  of  Lewiston,  which  judgment  had  been  paid  by  city 
warrants.  Certainly  the  salaries  of  city  officials  and  em- 
ployees and  other  necessary  expenses  clearly  come  within  the 
proviso  of  said  section,  and  as  the  judgment  referred  to  was 
obtained  by  reason  of  a  defective  sidewalk  in  said  city,  the 
payment  of  that  judgment  was  a  necessary  expense.  We  must 
conclude,  therefore,  that  the  proviso  of  said  section  3  of  article 
8  of  the  constitution  includes  the  said  $62,500  indebtedness. 
It  is  clear  from  the  provisions  of  said  section  it  was  intended 
that  the  annual  revenue  of  each  year,  so  far  as  necessary, 
should  be  applied  to  the  payment  of  ordinary  and  necessary 
expenses  of  the  city,  and  that  whatever  remained  thereafter 
of  such  revenue  might  be  expended,  but  that  all  indebtedness 
anc.  liability  incurred  except  as  therein  specified  should  be 
absolutely  void.  It  must  be  borne  in  mind  the  issuance  of 
said  bonds  was  submitted  to  a  vote  of  the  electors  of  said  city 
and  carried  by  more  than  a  two-thirds  majority. 

The  remaining  questions  presented  involve  the  validity  of 
the  city  ordinances  authorizing  the  submission  of  the  question 
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of  issuing  city  bonds  to  a  vote  of  the  electors  of  saiJ  city,  the 
suflSciency  of  Jhe  notice  callirg  the  election,  the  legality  of  the 
election  held,  the  authority  of  the  city  to  issue  such  bonds,  the 
validity  and  binding  effect  of  the  bonds,  and  the  right  of  the 
appellant  to  the  writ  of  injunction  to  restrain  the  issuance  of 
such  bonds  and  some*  other  questions.  I  havo  considered  each 
and  every  of  said  questions,  but  do  not  consider  it  necessary 
to  pass  upon  each  seriatim  in  this  opinion  further  than  to  say 
that  after  considering  each  of  them  I  find  on  all  of  said  points 
and  questions  in  favor  of  the  city  and  against  appellant.  I 
find  that  ill  of  the  proceedings  in  regard  to  the  issuance  of 
said  bonds  are  regular  and  legal,  and  that  when  issued  they 
will  become  a  valid  and  legal  indebtedness  against  said  city. 
The  judgment  of  the  district  court  must  therefore  be  affirmed, 
and  it  is  so  ordered. 

Stockslager,  C.  J.,  concurs. 

Ailshie,  J.,  concurs  in  the  conclusion. 


(November  10,  1905.) 

SAND  POINT  WATER  AND  LIGHT  COMPANY  v.  PAN- 
HANDLE DEVELOPMENT  COMPANY. 
[83  Pac.  347.] 

Water  Location— Posting  Notice  of  Claim — ^Diuoence  in  Prosecu- 
tion OF  Work — Completion  of  Appropriation — ^Priorities  as 
Between  Different  Claimants. 

1.  One  who  posted  and  recorded  notice  of  intention  to  appropri- 
ate waters  under  act  of  February  25,  1899  (Sess.  Laws  1899,  p.  380), 
and  within  sixty  days  thereafter  commenced  work  on  his  proposed 
diverting  works  and  continued  the  prosecution  of  such  work  with 
reasonable  diligence,  is  entitled  to  have  his  appropriation  date  from 
the  posting  of  his  notice  and  the  right*  thus  acquired  is  prior  and 
superior  to  the  rights  of  any  subsequent  appropriator  claiming 
either  by  posting  of  notice  and  compliance  with  the  statute  or  an 
actual  diversion  and  application  of  the  water. 
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2.  One  who  posts  and  records  notice,  and  in  all  respects  pur- 
sues the  successive  steps  prescribed  by  act  of  February  25,  1899, 
is  entitled  to  have  his  right  relate  back  to  the  date  of  posting 
notice. 

3.  In  such  case  the  appropriation  is  initiated  by  posting  the 
notice,  and  an  inchoate  right  thereby  arises  which  may  ripen  into 
a  complete  appropriation  upon  the  final  delivery  of  the  waters  to 
the  place  of  intended  use. 

4.  A  person  desiring  to  appropriate  the  waters  of  a  stream  may 
do  so  either  by  actually  diverting  the  water  and  applying  it  to  a 
beneficial  use,  or  he  may  pursue  the  statutory  method  by  posting 
and  recoroing  his  notice  and  commencing  and  prosecuting  his 
work  within  the  time  and  in  the  manner  prescribed  by  the  statute, 
and  in  the  latter  case  his  right  will  relate  back  to  the  date  of 
posting  his  notice. 

5.  Where  an  appropriator  posted  his  notice  on  December  16,  1902, 
claiming  a  certain  amount  of  the  waters  of  a  stream,  and  there- 
after and  on  the  fourteenth  day  of  January,  1903,  commenced  work 
on  roads,  surveys,  etc.,  preparatory  to  constructing  the  diverting 
works  and  kept  at  least  one  man  at  the  work  continuously  from  that 
date  until  date  of  trial  and  expended  over  $1,700  on  the  work  from 
the  commencement  thereof  until  February  8,  1904,  and  had  built 
one  mile  of  wagon  road  along  the  course  of  the  stream,  and  had 
built  three  thousand  four  hundred  feet  of  flume,  and  such  work  was 
prosecuted  in  a  mountainous  country  where  the  winters  are  long  and 
rough  and  the  snowfall  is  heavy,  held,  that  the  work  has  been 
prosecuted  with  reasonable  diligence  as  required  by  section  6  of 
act  of  February    25,  1899  (Sess.  Laws  1899,  p.  381). 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Kootenai  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

Plaintiff,  the  Sand  Point  Water  and  Light  Company,  com- 
menced an  action  against  the  defendant,  Panhandle  Develop- 
ment Company,  praying  an  injunction  against  the  defendant 
to  restrain  and  enjoin  defendant  from  diverting  the  waters  ol 
Switzer  and  West  Sand  creek,  or  in  any  manner  interfering 
with  them  or  depriving  plaintiff  of  th*;  use  thereof.  Judg- 
ment for  plaintiff,  from  which  judgment  and  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  defendant  ap'^aaled. 
Reversed. 

William  H.  Batting,  E.  M.  Heybum  and  M.  A.  FoLaom, 
for  Appellant. 
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The  term  "appropriate,"  as  applied  to  the  public  waters 
of  the  state  of  Idaho,  does  not  have  the  meaning  applied  to 
it  by  the  district  court  in  the  trial  of  this  cause,  but  includes 
a  series  of  acts  commencing  with  the  posting  of  a  notice  at  a 
given  point  on  a  stream  of  water,  and  ends  with  the  applica- 
tion of  the  waters  to  some  beneficial  use  or  uses,  and  to  that 
end  the  legislature  has  provided  that  the  appropriators  shall 
have  a  reasonable  time  within  which  to  apply  the  water  to  such 
uses.  Under  the  new  law  of  1903,  under  which  respondent 
secured  his  water  permits,  the  legislature  has  been  most  gen- 
ci  )us  in  allowing  the  appropriator  nine  (9)  years  within 
which  to  apply  the  water  to  the  use  for  which  it  was  intended. 
The  laying  of  respondent's  water  pipes  and  connecting  the 
town  of  Sand  Point  with  the  creek  in  question  required  about 
two  (2)  months.  If  there  had  been  any  question  of  acqui- 
escence on  the  part  of  the  appellant  suflScient  to  create  an  es- 
toppel, appellant  had  a  right  to  assume  that  respondent  in- 
tended only  to  use  the  waters  of  West  Sand  or  Mill  creek, 
not  used  by  appellant,  and  rely  on  Switzer  creek  for  its  main 
supply,  but  we  only  make  this  suggestion  in  view  of  the  fact 
that  the  court  said,  some  things  in  connection  with  its  findings 
of  fact  which  led  us  to  believe  that  the  trial  court  thought 
it  necessary  for  us  to  assert  our  rights,  either  by  force  or  arms 
or  by  some  other  appropriate  method,  notwithstanding  the  fact 
that  this  suit  was  commenced  shortly  after  respondent  com- 
menced its  work,  and  the  records  of  the  district  court  show 
that  respondent  applied  for  a  restraining  order,  and  after 
reading  the  affidavits  of  both  parties,  the  judge  of  the  district 
court  went  on  the  ground  upon  the  canyon  about  the  last  of 
July,  1904,  and  Lfter  viewing  the  ground,  for  some  reason  re- 
spondent never  renewed  or  pressed  its  application  for  an  in- 
junction, and  nothing  further  was  ever  heard  of  it.  During 
the  summer  of  1903,  plaintiff,  in  order  to  cover  any  question 
of  headgates  and  other  regulations  under  the  new  law,  took 
out  a  water  permit  supplemental  to  its  rights  under  the  three 
(3)  water  locations,  and  counsel  for  resx>ondent  undertook  to 
suggest  at  the  trial  that  such  action  on  the  part  of  the  appel- 
lant was  a  waiver  or  abandonment  of  its  original  rights.    We 
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do  not  think  that  a  su«?p:estion  of  this  kind  should  be  pre- 
sented in  argument  to  this  court,  since  under  the  law  of  pos- 
sessory rights,  whether  it  be  applied  to  water  rights  or  to 
mining  claims,  abandonment  is  a  question  of  intention,  and 
we  think  that  the  intention  of  the  appellant  is  sufficiently- 
shown  from  the  fact  that  within  two  years  of  the  date  of 
the  first  location  it  had  built  a  mile  of  road,  graded  and 
built  one-half  mile  of  expensive  flume  and  put  in  its  dam, 
built  its  smelting  plant,  and  was  just  ready  to  put  the  water 
to  beneficial  uses  when  this  unfortunate  decision  of  the  dis- 
trict court  was  given  in  favor  of  the  respondent.  Due  re- 
spect to  the  trial  court  compels  us  to  believe  that  all  the  errors 
committed  at  the  trial  and  afterward  arose  from  a  misun- 
derstanding of  the  term  ** appropriate''  as  applied  under 
the  "law  of  water  rights."  Appellant's  rights  were,  and 
are  by  authority  of  section  2825  of  the  Revised  Statutes  of 
Idaho,  vested  rights,  and  could  not  be  disturbed  or  lessened 
by  subsequent  legislation,  or  by  permits  granted  by  the 
state  engineer.  (Ada  Co.  Farmers'  Irr.  Co.  v.  Farmers' 
Canal  Co.,  5  Idaho,  793,  51  Pac.  990,  40  L.  R.  A.  485;  Hall 
V.  Blackman,  8  Idaho,  272,  68  Pac.  19.)  Respondent  ac- 
quired no  rights  as  against  appellant  by  turning  the  water 
out  of  the  creek  while  appellant  was  engaged  in  its  develop- 
ment work.  (Scdt  Lake  City  v.  Salt  Lake  City  Water  etc. 
Power  Co.,  24  Utah,  249,  67  Pac.  673,  61  L.  R.  A.  648.)  On 
the  question  of  reasonable  time,  we  refer  to  Taughenbaugh 
V.  Clark,  6  Colo.  App.  235,  40  Pac.  153.  In  the  case  of  Last 
Chance  Min.  Co,  v.  Bunker  Hill  &  Sullivan  Min.  Co.,  re- 
ported in  131  Fed.  586,  it  was  held  that  where  a  party  is  in 
possession  of  a  Daining  claim,  the  failure  to  record  the  notice 
does  not  invalidate  the  location. 

Charles  L.  Heitman,  for  Respondent. 

The  amended  answer  is  set  forth  in  full  in  the  transcript. 
Appellant  refers  the  court  to  the  wording  of  this  answer, 
and  respectfully  urges  that  no  issue  was  raised  thereby  where- 
by appellant  should  have  been  permitted  to  introduce  evi- 
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deuce  in  the  court  below.  (Idaho  Rev.  Stats.,  sec.  4183; 
Hensley  v.  Tartar,  14  Cal.  508;  Richardson  v.  Smith,  29  Cal. 
529;  DoU  V,  Good,  38  Cal.  287;  Norris  v.  Glenn,  1  Idaho,  590; 
Swanholm  v.  Reeser,  3  Idaho,  476,  31  Pac.  804.)  Respond- 
ent on  the  trial  repeatedly  objected  to  the  introduction  of 
any  evidence  on  behalf  of  appellant.  The  main  question 
is  as  to  who  appropriated  the  waters  in  controversy,  and 
who  is  entitled  to  the  ownership  thereof.  The  respondent's 
complaint  is  full  and  complete,  showing  the  various  steps 
taken  by  respondent,  required  to  initiate,  actually  appro- 
priate, and  perfect  its  title  to  said  waters.  The  third,  fourth, 
fifth  and  sixth  paragraphs  of  the  complaint  are  full  and 
complete,  covering  six  and  a  half  pages  of  the  transcript. 
These  paragraphs  of  the  complaint,  among  other  things, 
set  forth  the  application  made  to  the  state  engineer  for  per- 
mission to  appropriate  the  waters  in  controversy;  the  actual 
appropriation  thereof;  the  expenditure  of  $20,000  in  the 
construction  of  a  water  system  intended  to  supply  water  for 
public  purposes,  and  for  public  use,  and  the  actual  appro- 
priation and  use  of  said  waters  for  that  purpose.  In  order 
to  acquire  a  water  right,  it  is  not  sufScient  to  post  and  file, 
or  even  record,  location  notices.  There  must  be  an  intent 
to  take  the  water  and  apply  it  to  a  beneficial  use;  but  the 
mere  intent  is  not  sufficient.  It  must  be  followed  by  actual 
prosecution  of  efforts  to  make  the  water  available  at  the  point 
where  it  is  needed.  {Moyer  v,  Preston,  6  Wyo.  308,  71  Am. 
St.  Rep.  914,  44  Pac.  845;  Murray  v.  Tingley,  20  Mont.  260, 
50  Pac.  723 ;  3  Parnham  on  Waters  and  Water  Rights,  2058 ; 
Cardoza  v.  Calkins,  117  Cal.  106,  48  Pac.  1010;  Mitchell  v, 
Amador  Canal  etc.  Min.  Co,,  75  Cal.  464,  17  Pac.  246.) 
Lack  of  means,  even,  is  not  a  sufficient  excuse  for  delay. 
{Cole  V.  Logan,  24  Or.  304,  33  Pac.  568.)  Mere  diversion 
of  the  water  is  not  sufficient  to  perfect  the  right.  There  are 
still  other  steps  to  be  taken  in  the  application  of  the  water 
to  a  beneficial  use.  (3  Famham  on  Waters  and  Water  Rights, 
2060,  2061;  Comls  v.  Agricultural  Ditch  Co,,  17  Colo.  146, 
31  Am.  St.  Rep.  275,  28  Pac.  966;  Farmers'  etc.  Canal  Co. 
V.  Southworth,  13  Colo.*  Ill,  21  Pac.  1028,  4  L.  R.  A.  767.) 
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AILSHIE,  J. — Prior  to  hearing  this  case  on  its  merits,  the 
respondent  filed  and  presented  a  motion  to  dismiss  the  appeal 
and  also  a  motion  to  strike  from  the  transcript  the  appellant's 
statement  on  motion  for  a  new  trial.  We  have  carefully  ex- 
amined the  record  and  aflSdavits  used  on  the  hearing  of  these 
motions  and  have  concluded  that  both  motions  should  be  over- 
ruled, and  it  is  so  ordered. 

This  action  was  commenced  by  the  respondent  corporation 
to  restrain  the  appellant  corporation  from  diverting  and  ap- 
propriating the  waters  of  Sand  creek  and  Switzer  creek  in 
Kootenai  county,  and  to  restrain  and  enjoin  the  defendants 
from  interfering  with  or  diverting  the  waters  of  those  streams 
in  any  way  or  manner  that  would  interfere  with  the  rights 
and  appropriation  of  the  plaintiflE.  The  case  went  to  trial 
upon  complaint  and  answer  and  resulted  in  a  judgment  for 
the  plaintiff,  from  which  judgment  and  an  order  denying 
a  motion  for  a  new  trial,  the  defendant  has  appealed.  The 
substance  of  the  trial  court's  findings  of  fact  is  that  the 
plaintiff's  grantor  was  the  prior  appropriator  of  the  waters 
of  Switzer  creek  and  the  west  branch  of  Sand  creek,  situ- 
ated in  Kootenai  county,  and  that  such  appropriation  dates 
from  September  26,  1903,  the  date  on  which  respondent's 
grantor  made  his  application  to  the  state  engineer  for  a 
permit  to  divert,  appropriate  and  use  the  waters  of  those 
streams  to  the  extent  of  twenty  cubic  feet  per  second.  The 
court  finds  that  plaintiff  and  its  grantor  had  performed  all 
the  acts  and  requirements  necessary  or  imposed  by  the  stat- 
ute for  the  protection  of  its  appropriation,  and  had  diverted 
the  waters  and  applied  them  to  a  beneficial  use  in  supply- 
ing the  village  of  Sand  Point  and  its  inhabitants  with  water 
for  domestic  uses  and  fire  purposes.  The  court  also  finds 
that  the  respondent's  appropriation  was  and  is  prior  to  that 
of  the  appellant  and  so  ordered  and  decreed.  The  appel- 
lant contends  that  the  undisputed  facts  as  disclosed  by  the 
evidence  and  appearing  upon  the  record  show  clearly  and 
beyond  question  that  the  court's  findings  are  unsupported 
by  the  evidence,  and  that  he  should  have  found  that  ap- 
pellant's water  right  from  these  streams  is  prior  and  su- 
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perior  to  the  rights  of  respondent,  and  that  the  findings  of 
the  court  in  this  respect  are  wholly  unsupported.  The  facts 
as  they  appear  from  the  record  upon  this  point  are  sub- 
stantially as  follows: 

On  December  16,  1902,  appellant's  grantors  located  a  water 
right  on  West  Sand  or  Mill  creek  in  Kootenai  county,  and 
the  location  notice  thereof  was  posted  and  duly  filed  and  re- 
corded in  the  ofSce  of  the  county  recorder  of  Kootenai  county, 
and  thereafter,  in  due  time,  was  filed  in  the  office  of  the 
state  engineer  at  Boise  city.  Within  a  few  days  thereafter 
the  same  parties  duly  and  regularly  made  two  additional 
locations  on  these  streams.  On  the  fourteenth  day  of  Jan- 
uary, 1903,  and  about  twenty-nine  days  after  making  the 
first  location,  work  was  commenced  which  consisted  in  cut- 
ting out  a  trail  up  the  canyon  and  makng  a  survey  for  flumes 
and  ditches.  Work  was  continuously  prosecuted  from  that 
time  until  the  date  of  the  trial  of  this  cause,  with  at  least 
one  man  on  the  ground  all  the  time  engaged  in  building  a 
road,  and  a  flume  and  ditch  through  which  to  carry  the 
waters  of  these  streams,  and  the  general  work  incident  to 
the  construction  of  the  diverting  work  for  carrying  out  the 
purposes  for  which  the  appropriation  was  being  made.  An 
itemized  statement  of  expenditures  made  in  carrying  on  this 
work  appears  to  have  been  presented  upon  the  trial  show- 
ing an  expenditure  of  $714  for  wages,  groceries,  tools  and 
supplies,  between  the  fourteenth  day  of  January,  1903,  and 
the  first  day  of  September,  1903.  It  was  also  shown  that 
an  expenditure  of  more  than  $1,700  was  made  on  these  works 
between  the  fourteenth  day  of  January,  1903,  and  the  eighth 
day  of  February,  1904.  At  the  time  of  the  trial  in  this  case 
It  appeared  that  the  appellant  had  built  about  one  mile  of 
road  up  the  cajavcn  for  the  purpose  of  reaching  the  point 
of  diversion  on  the  stream  and  conveying  material  and  sup- 
plies, and  had  also  erected  ajzc  constructed  a  flume  three 
thousand  four  hundred  feet  in  lenjjth.  None  of  these  facts 
are  directly  disputed  by  the  respondent,  but  at  the  trial 
the  respondent  placed  witnesses  upon  tne  siana  who  testi- 
fied that  in  passing  through  this  country  is  the  neifirhoor- 
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hood  of  this  work  they  had  noticed  some  work  had  been 
done,  but  the  witnesses  estimated  the  value  thereof  as  very 
small — something  like  $200  or  $300,  perhaps.  But  it  does 
not  appear  that  these  witnesses  htid  made  very  much  ex- 
amination or  pretended  to  have  seen  all  the  works  or  were 
at  all  accurate  or  positive  as  to  their  estimates.  It  remains, 
nevertheless,  a  fact,  that  they  admit  that  work  had  been 
done  there,  and,  in  fact,  one  of  plaintiff's  witnesses  was 
one  of  the  first  men  employed  by  the  defendant's  grantor, 
and  had  made  the  original  survey  for  the  defendant's  di- 
verting works.  The  fact  stands  upon  the  record  practi- 
cally undisputed,  that  on  the  twenty-ninth  day  of  September, 
1903,  the  date  on  which  respondent's  grantor  obtained  his 
permit  from  the  state  engineer  to  divert  and  appropriate 
the  waters  of  these  streams,  the  appellant  was  actively  en- 
gaged in  the  construction  of  its  diverting  works,  and  had  at 
that  time  expended  from  $700  to  $800  in  the  prosecution 
of  the  work.  It  should  be  observed  that  appellant's  loca- 
tion and  the  prosecution  of  its  work  was  made  under  the 
act  of  February  25,  1899  (Sess.  Laws  1899,  p.  380),  while 
the  respondent's  right  was  initiated  under  the  act  approved 
March  11,  1903  (Sess.  Laws  1903,  p.  223).  By  the  latter 
act  a  permit  is  obtained  from  the  state  engineer  to  divert 
and  appropriate  the  waters  of  any  of  the  public  streams 
of  the  state,  while  under  the  act  of  1899,  notice  was  required 
to  be  posted  and  a  copy  thereof  filed  and  recorded  with  the 
county  recorder,  and  a  duplicate  thereof  filed  with  the  state 
engineer.  By  section  6  of  the  act  of  1899,  under  which  ap- 
pellant initiated  its  right,  it  is  provided:  ** Within  sixty 
days  after  the  notice  is  posted,  the  claimant  must  commence 
the  excavation  or  construction  of  the  works  by  which  he  in- 
tends to  divert  the  water,  and  must  prosecute  the  work  dili- 
gently and  uninterruptedly  to  completion,  unless  tempo- 
rarily interrupted  by  snow,  rain  or  cold  weather."  Re- 
si>ondent  claims  that  the  appellant  failed  to  show  that  it  had 
prosecuted  the  construction  of  its  diverting  works  with  the 
diligence  required  by  section  6,  mpra,  and  for  that  reason, 
if  for  none  other,  the  judgment  was  properly  entered  against 
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appellant.  It  seems  to  us,  however,  when  we  consider  that 
this  work  was  being  prosecuted  in  a  mountainous  section  5f 
the  state  where  there  is  a  heavy  snowfall  and  a  long  winter 
season,  with  much  rough  and  stormy  weather,  which  would 
interrupt  and  delay  the  character  of  work  that  was  being 
carried  on,  that  the  amount  and  kind  of  work  which  is 
shown  to  have  been  done  evidences  good  faith,  reasonable 
diligence  and  a  purpose  to  complete  the  work  and  apply 
the  waters  to  the  beneficial  use  designated.  Saying  noth- 
ing  of  the  record  notice  which  the  respondent  had,  the  work 
upon  the  ground  and  its  continued  prosecution  was  ample 
actual  notice  to  respondent,  or  any  other  subsequent  claim- 
ant to  these  waters,  as  to  the  nature  of  the  claim  asserted 
by  appellant.  It  seems  to  us  that  the  real  difficulty  in  this 
case  has  arisen  from  a  wrong  construction  and  misapplicar 
tion  of  the  word  *' appropriate''  as  used  in  our  statutes. 
Section  8  of  the  act  of  February  25,  1899,  provides  that 
where  an  appropriator  has  complied  with  the  preceding  sec- 
tions in  the  posting  and  recording  of  notices  and  the  com- 
mencement and  prosecution  of  work,  '*the  claimant's  right 
to  the  use  of  water  relates  back  to  the  time  the  notice  was 
posted."  Section  7  of  the  act  provides  that  by  a  comple- 
tion of  the  work  **is  meant  conducting  the  waters  to  the 
place  of  intended  use."  A  person  desiring  to  appropriate 
the  waters  of  a  stream  may  do  so  either  by  actually  divert- 
ing the  water  and  applying  it  to  a  beneficial  use,  or  he  may 
pursue  the  statutory  method  by  posting  and  recording  his 
notice  and  commencing  and  prosecuting  his  work  within 
the  statutory  time.  (De  Necochea  v.  Curtis ,  80  Cal.  397, 
20  Pac.  563,  22  Pac.  198;  Wells  v.  Mantes,  99  Cal.  583,  34 
Pac.  324;  Watterson  v,  Saldunhehere,  101  Cal.  112,  35  Pac. 
432.)  In  the  latter  case  his  appropriation  will  be  entitled 
to  date  from  the  time  of  posting  his  notice  (Sess.  Laws  1899, 
p.  380,  sec.  8;  Wells  v.  Mantes,  supra;  Nevada  Ditch  Co.  v. 
Bennett,  30  Or.  59,  45  Pac.  472,  60  Am.  St.  Rep.  777,  and 
note  thereto;  Works  on  Irrigation,  pp.  44-46;  Long  on  Irri- 
gation, sec.  37),  and  any  intervening  locator  or  claimant  of 
the  waters  will  be  treated  as  subsequent  both  in  time  and 
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right.  In  such  case  the  appropriation  is  initiated  by  the 
posting  of  the  notice,  and  an  inchoate  right  thereby  arises 
which  may  ripen  into  a  legal  and  complete  appropriation  upon 
the  final  delivery  of  the  waters  to  the  place  of  intended  use. 
'In  other  words,  by  pursuing  the  successive  steps  prescribed 
in  the  statute  and  completing  his  diverting  works  and  apply- 
ing the  water  to  a  beneficial  purpose,  the  appropriation  is 
completed.  The  only  difference  between  an  appropriation 
initiated  by  posting  notice  and  one  initiated  by  diversion  and 
application  of  the  waters,  is  that  the  appropriator  who  claims 
under  notice  is  allowed  the  extra  sixty  days  within  which 
to  commence  his  work  and  reasonable  time  thereafter  in  which 
to  complete  the  same.  It  appears  that  the  lower  court  pro- 
ceeded on  the  theory  that  the  appropriation,  regardless  of 
the  posting  of  notice,  dates  from  the  actual  diversion  of  the 
water  and  its  application  to  the  use  intended,  and  the  court 
accordingly  finds  that  **the  plaintiff  did  on  or  before  the 
fourteenth  day  of  August,  1904,  complete  its  water  system, 
and  did  actually  appropriate  the  waters  flowing  in  the  said 
stream  described  in  the  complaint,  and  has  ever  since  said 
date  actually  appropriated  and  used  all  the  waters  in  said 
stream  described  in  the  complaint  in  supplying  the  inhabi- 
tants of  the  village  of  Sand  Point  with  water  for  domestic 
uses  and  fire  purposes."  This  theory  is  incorrect  as  applied 
to  appellant  so  long  as  appellant  continued  to  prosecute  its 
work  with  reasonable  diligence.  So  long  as  it  did  so,  it  was 
entitled  to  have  its  appropriation  relate  back  to  the  post- 
ing of  its  notice,  and  in  that  event  appellant  would  be  en- 
titled to  protection  as  a  prior  appropriator  as  against  the 
respondent.  Some  importance  seems  to  have  also  been  at- 
tached to  the  fact  that  the  appellant  was  cognizant  of  the 
work  being  done  by  respondent  and  the  large  expenditure 
being  made  by  it  in  constructing  its  diverting  works  and 
water  system,  and  that  it  should  have  made  some  demon- 
stration or  taken  some  action  sooner  to  prevent  respondent 
further  prosecuting  its  work.  This  position,  however,  is 
without  merit.  The  appellant  was  also  prosecuting  its  work 
at  the  same  time  and  for  a  similar  purpose,  but  in  the  mean- 
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while  neither  one  was  actually  diverting  the  water  to  the 
detriment  ^r  damage  of  the  other,  nor  was  there  any  ap- 
parent reason  why  appellant  could  or  should  have  prevented 
respondent  carrying  on  its  work.  There  is  no  contention 
made  in  this  case  but  that  respondent  has  a  valid  water  right 
and  appropriation,  and  would  be  entitled  to  whatever  of 
the  waters  of  those  streams  the  appellant  fails  to  use  or  at 
any  such  times  as  the  appellant  fails  to  use  and  apply  those 
waters.  The  only  difficulty  is  that  upon  the  undisputed  facts 
of  the  case,  respondent's  right  is  subsequent  and  subordinate 
to  appellant's  right.  On  the  facts  as  presented  by  this  ap- 
peal, the  trial  court  should  have  found  that  the  defendant, 
the  development  company,  had  a  prior  and  superior  right  to 
that  of  plaintiff,  the  water  and  light  company,  and  that  de- 
fendant had  prosecuted  the  construction  of  its  diverting  works 
with  reasonable  diligence. 

The  judgment  is  reversed  and  cause  remanded,  with  in- 
structions to  the  trial  court  to  make  findings  of  fact  in  ac- 
cordance with  the  views  herein  expressed,  and  enter  judg- 
ment in  accordance  therewith.     Costs  awarded  to  appellant 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(November  10,  1905.) 

DENNING  V.  CITY  OP  MOSCOW. 
[83  Pac.  339.] 

Writ  of  Prohibition — ^Will  not  Isstjie  When. 

1.  Where  it  is  shown  that  the  city  authorities  are  acting  within 
the  scope  oi  the  authority  given  therein  by  statute,  the  writ  wiU  be 
denied. 

2.  The  writ  wiU  not  issue  to  prohibit  the  officers  of  a  city  from 
levying  and  assessing  city  property  subject  to  assessment  for  the 
payment  of  certain  bonds,  and  certify  such  levy  and  assessment  to 
the  county  tax  collector  for  coUection  ''as  other  taxes  are  col- 
lected'' under  the  provisions  of  subdivision  10  of  section  2  (Sess. 
Laws  1900)  and  section  86,  page  209  (Sess.  Laws  1899). 

(Syllabus  by  the  court.) 
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ORIGINAL  action  for  a  writ  of  prohibition.     Denied. 

S.  S.  Denning,  for  Petitioner,  cites  no  authorities  not  cited 
in  the  opinion. 

J.  H.  Forney,  for  City  of  Moscow,  cites  no  authorities  not 
cited  in  the  opinion. 

STOCKSLAGER,  C.  J.— The  plaintiff  filed  his  applica- 
tion for  a  writ  of  prohibition.  The  facts  are  agreed  upon 
and  we  are  asked  to  construe  certain  provisions  of  the  acts 
of  the  legislature,  seventh  session,  and  of  the  eighth  session. 
The  facts  as  agreed  upon  are  that  '*S.  S.  Denning  is  the 
owner  of  a  certain  lot  of  real  estate  situated  within  the  cor- 
porate limits  of  the  city  of  Moscow.  That  the  said  lot  of 
land  has  been  duly  assessed  and  a  tax  has  been  levied  there- 
on by  the  city  council  of  said  city  of  Moscow  for  the  pur- 
pose of  constructing,  maintaining  and  operating  a  sewerage 
system;  that  if  the  said  city  council  shall  certify  the  sewer- 
age assessments  to  the  county  tax  collector  of  Latah  county, 
state  of  Idaho,  that  thereby  the  said  assessments  will  be  in- 
creased upon  property  of  the  said  S.  S.  Denning  to  the  ex- 
tent of  one  and  one-half  per  cent,  and  upon  all  other  prop- 
erty within  the  corporate  limits  of  the  said  city  of  Moscow 
to  the  extent  of  one  and  one-half  per  cent  costs  of  collec- 
tion. That  this  application  is  made  for  the  purpose  of  as- 
certaining from  this  honorable  court,  whether  such  assess- 
ments shall  be  collected  by  the  proper  officers  of  said  city 
of  Moscow  or  whether  the  said  city  council  shall  certify  all 
such  assessments  and  taxes  aS  are  now  due  to  the  tax  col- 
lector of  Latah  county  and  collected  in  the  same  manner  as 
other  city  taxes  are  collected." 

It  is  hereby  further  stipulated  that  the  bonds  hereto- 
fore mentioned  were  to  be  paid  in  five  equal  annual  install- 
ments, and  that  no  installment  has  yet  been  levied.  That 
the  city  has  paid  all  of  its  installments  upon  its  municipal 
property,  and  that  the  city  is  not  now,  neither  have  they 
ever  been,  indebted  under  subdivision  3  or  4  of  section  2 
of  the  Laws  of  1893,  page  32,  by  expending  from  the  gen- 
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eral  funds  any  money  in  consideration  of  the  benefits  accru- 
ing to  the  general  public  by  reason  of  such  sewerage  im- 
provement, nor  has  any  ordinance  ever  been  passed  since 
the  passage  of  the  construction  ordinance  **  providing  for  the 
payment  of  the  costs  and  expenses  thereof  by  installment,  in- 
stead of  levying  the  entire  tax  for  special  assessments  for  such 
costs  at  any  one  time." 

The  writ  was  not  issued,  the  stipulation  in  its  last  clause 
asking  that  the  case  be  heard  as  to  whether  or  not  the  writ 
shall  issue.  The  action  is  against  the  city  of  Moscow  to  pro- 
hibit the  mayor  and  city  council  from  certifying  an  assess- 
ment and  levy  to  the  assessor  and  tax  collector  of  Latah 
county  for  the  purpose  of  paying  the  first  installment  of 
certain  sewerage  bonds  issued  under  the  provisions  of  an  act 
of  the  legislature  in  1903.  Counsel  for  plaintiff  in  his  brief 
says:  "There  is  but  one  question  presented,"  and  that  is: 
**What  is  the  proper  mode  of  assessing,  levying  and  collect- 
ing the  several  installments  on  the  bonds  in  accordance  with 
the  act  of  19037"  It  is  shown  by  the  application  that  dur- 
ing the  year  1902  the  city  council  of  the  city  of  Moscow  duly 
levied  and  assessed  certain  taxes  for  sewerage  improvements 
and  for  the  purpose  of  constructing,  maintaining  and  operat- 
ing a  sewerage  system  within  the  corporate  limits  of  the  city 
of  Moscow;  that  there  is  now  due  and  unpaid  on  said  sewer- 
age assessments  the  sum  of  $28,000. 

Counsel  for  plaintiff  insists  that  by  the  provisions  of  the 
law  of  1903,  there  are  two  schemes,  either  of  which  may 
be  followed  for  the  pa3anent  of  the  indebtedness  contracted 
in  the  building  of  the  sewer  as  against  the  property  bene- 
fited. Subdisivion  10  of  section  12  of  the  act  provides  that 
**A11  such  assessments  shall  be  known  as  special  assessments 
for  sewerage  assessments  and  shall  be  levied  and  collected 
as  separate  taxes  in  addition  to  the  taxes  for  general  revenue 
purposes  to  be  placed  on  the  tax-roll  for  collection  subject 
to  the  dame  penalties  for  collection  and  in  the  same  manner 
as  other  city,  town  or  village  taxes."  Section  11  of  the  act 
provides,  "That  whenever  the  mayor  and  council  shall  cause 
Idaho,  Vol.  11—27 
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any  sewerage  work  or  improvement  to  be  done  under  the 
provisions  of  this  act  the  expense  is  chargeable  to  the  prop- 
erty within  the  boundary  lines  within  the  sewerage  district 
laid  out  under  the  provisions  of  this  act,  they  may  in  their 
discretion  thereof  provide  for  the  payment  for  the  costs  and 
the  expense  thereof  by  installments,  instead  of  levying  the 
entire  tax  for  special  assessments  for  such  costs  at  any  such 
time  and  for  such  installments  they  may  issue  in  the  name 
of  the  city,  town  or  village  improvement  bonds  of  the  dis- 
trict, which  shall  be  known  and  designated  as  special  as- 
sessment sewerage  improvement  bonds." 

Subdivision  12  of  section  12  provides:  ''Such  bonds,  when 
issued  to  the  contractor  constructing  said  work  or  improve- 
ments in  payment  thereof,  or  when  sold  as  above  provided, 
shall  transfer  to  the  contractor,  or  other  owner  or  holder, 
the  right  or  interest  of  such  city,  town  or  village  in  or  with 
respect  to  every  assessment,  and  the  lien  thereby  created 
against  the  property  of  the  owners  assessed  who  shall  not 
have  availed  themselves  of  the  provisions  of  this  act  in  regard 
to  their  property,  as  aforesaid,  shall  authorize  said  contractor, 
and  his  assigns  and  the  owners  and  holders  of  said  bonds, 
to  receive,  sue  for  and  collect  every  such  assessment  em- 
braced in  any  bond  by  or  through  any  of  the  methods  pro- 
vided by  law  for  the  collection  of  assessments  for  local  im- 
provements. And  if  the  city,  town  or  village  shall  fail,  neg- 
lect or  refuse  to  pay  such  bonds  or  to  properly  collect  any 
such  assessments  when  due,  the  owner  of  any  such  bonds 
may  proceed  in  his  own  name  to  collect  any  such  assessments 
and  foreclose  the  lien  thereof  in  any  court  of  competent  juris- 
diction, and  shall  recover,  in  addition  to  the  amount  of  such 
bonds  and  interest  thereon,  five  per  cent,  together  with  the 
costs  of  such  suit." 

Section  15  provides  that  ''The  holder  of  any  bond  issued 
under  the  authority  of  this  act  shall  have  no  claim  therefor 
against  the  city,  town  or  village  by  which  the  same  is  issued 
in  any  event,  except  for  the  collection  of  the  special  assess- 
ment made  for  the  work  or  improvement  for  which  said  bond 
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was  issued;  but  his  remedy  in  case  of  nonpayment  shall  be 
sonfined  to  the  enforcement  of  such  assessment. ' ' 

After  calling  our  attention  to  the  above  quotations  of  the 
Session  Laws  of  1903,  counsel  for  plaintiff  asks  the  question : 
How  far  is  the  city  liable  upon  those  bonds  for  the  bond- 
holder? If  the  city  should  be  negligent  in  making  the  as- 
sessment and  levy,  how  long  should  this  negligence  continue 
before  the  bondholder  can  bring  an  action  against  the  city 
or  a  writ  of  mandate  against  the  city  council  compelling  them 
to  make  the  assessment  and  levy? 

We  have  carefully  reviewed  the  law  of  this  case  to  which 
our  attention  has  been  called,  and  so  far  as  the  only  ques- 
tion we  deem  of  importance  at  this  time  is  concerned,  wq  do 
not  find  much  embarrassment  in  determining  it;  that  is,  Is 
the  city  through  its  officers  properly  proceeding  to  collect 
the  revenue  with  which  to  meet  the  obligations  of  the  city 
on  the  outstanding  bonds?  It  seems  that  the  city  of  Mos- 
cow has  certified  the  sewerage  taxes  to  the  county  tax  col- 
lector to  be  collected  as  ** other  taxes  are  collected."  It  is 
conceded  by  counsel  for  the  city  that  there  is  no  provision 
in  the  act  of  1903  permitting  the  city  to  state  when  their 
respective  assessments  are  due,  or  to  become  due;  that  is, 
there  is  no  authority  granted  by  said  act  authorizing  the 
city  of  Moscow  to  fix  the  time  when  these  respective  install- 
ments shall  become  due.  But  our  attention  is  called  to  sec- 
tion 86  of  the  Fifth  Session  Laws  (1899),  page  209.  This 
section  reads:  *'The  council  or  trustees  of  each  city  or  vil- 
lage shall,  at  the  time  provided  by  law,  cause  to  be  certi- 
fied to  the  county  tax  collector  the  percentage  or  number  of 
mills  on  the  dollar  of  tax  to  be  levied  for  all  city  or  village 
purposes  by  them  on  the  taxable  property  within  said  cor- 
poration for  the  year  then  ensuing  as  shown  by  the  assess- 
ment-roll for  said  year,  including  all  special  assessments  and 
taxes  assessed  as  hereinbefore  provifled,  and  the  said  tax 
collector  shall  place  the  same  on  the  proper  tax  lists  to  be 
collected  in  the  manner  provided  by  law  for  the  collection  of 
state  and  county  taxes. 
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There  is  no  attempt  in  the  act  of  1903  to  repeal  the  above 
provision  of  the  act  of  1899,  neither  do  we  find  anything 
in  the  law  of  1903  that  in  any  way  conflicts  with  that  pro- 
vision of  the  act  of  1899.  It  may  have  attempted  to  pro- 
vide another  remedy  for  the  bondholder,  but  it  did  not  re- 
lieve the  city  authorities  from  the  duty  of  providing  revenue 
for  the  payment  of  its  outstanding  obligations.  Construing 
the  two  acts  together,  we  think  the  duty  of  the  city  author- 
ities is  plain,  and  that  they  are  only  acting  as  the  law  re- 
quires when  they  certify  the  sewerage  taxes  to  be  collected 
to  meet  the  obligations  of  the  city  to  the  county  tax  collector 
to  be  collected  '*as  other  taxes  are  collected. '*  The  writ  is 
denied. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(November  11,  1905.) 

STATE  V.  BURKE. 
[83  Pac.  228.] 

BuBGLABY — Circumstantial    Evidence — Insutficienct   of   Evidencs. 
1.   Evidence   in  this  case  examined  and    reviewed  and  held  in- 
sufficient to  support  a  verdict  and  judgment  of  conviction. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Defendant  was  informed  against  and  charged  with  the 
commission  of  the  crime  of  burglary.  From  a  judgment  of 
eonviction  and  an  order  den3dng  a  motion  for  a  new  trial 
clofendant  appealed.    Reversed. 

P.  E.  Fogg  and  George  W.  Tannahill,  for  Appellant 

Each  essential  link  in  the  chain  of  circumstances  is  the 
rule  where  the  evidence  is  entirely  circumstantial.     (People 
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V.  Phipps,  39  Cal.  326;  People  v.  Ah  Chung,  54  Cal.  403; 
People  V.  Smith,  106  Cal.  73,  39  Pac.  40;  Schusler  v.  State, 
29  Ind.  394;  23  Ency.  of  Law,  2d  ed.,  951;  1  Greenleaf  on 
Evidence,  sec.  34.) 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow  and  F.  S. 
Wettach,  for  Respondent 

The  facts  proven  are,  in  the  light  of  the  cases,  entirely 
sufficient  to  sustain  the  verdict.  As  bearing  out  this  con- 
tention, we  call  the  court's  attention  to  a  number  of  cases 
involving  somewhat  similar  circumstances.  {People  y.  Sears, 
119  Cal.  267,  51  Pac.  325  (a  case  somewhat  analogous  to 
the  one  under  consideration) ;  People  v.  Arthur,  93  Cal.  536, 
29  Pac.  126 1  Harris  v.  State,  84  Ga.  269,  10  S.  E.  742;  People 
V.  Wood,  99  Mich.  620,  58  N.  W.  638;  Burks  v.  State,  92  Ga. 
461,  17  S.  E.  619;  Gregory  v.  State,  80  Ga.  271,  7  S.  E.  222; 
State  V.  Tucker,  36  Or.  291,  51  L.  R.  A.  247,  61  Pac.  894; 
Magee  v.  People,  139  111.  138,  28  N.  E.  1077 ;  Harris  v.  State, 
61  Miss.  304;  Davis  v.  State,  76  Ga.  16;  State  v.  Moore,  117 
Mo.  395,  22  S.  W.  1086.)  Possession  of  stolen  property,  to- 
gether with  other  evidence,  is  uniformly  held  to  be  sufficient 
to  justify  a  conviction.  (Ryan  v.  State,  83  Wis.  486,  53  N. 
W.  836.) 

AILSHIE,  J.— The  defendant,  David  W.  Burke,  was 
charged  upon  information  jointly  with  his  father,  George 
Burke,  with  the  crime  of  burglary.  He  entered  the  plea  of 
not  guilty,  and  upon  a  separate  trial  was  convicted  of  bur- 
glary in  the  first  degree  and  sentenced  to  a  term  in  the  peni- 
tentiary. All  the  evidence  produced  by  the  state  upon  the 
trial  was  substantially  as  follows:  That  George  Burke,  the 
father  of  the  defendant,  was  residing  upon  a  farm  near  the 
town  of  Mohler,  in  Nez  Perce  county,  and  the  defendant, 
who  had  been  stopping  with  his  father  for  a  couple  of  weeks, 
was  employed  to  assist  in  the  farm  work,  but  had  no  inter- 
est in  the  farm  or  the  business  nor  in  any  of  the  property 
about  the  farm,  except  as  an  employee.  Upon  an  adjoin- 
ing farm  was  situated  a  farmhouse  and  granary  belonging  to 
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one  L.  M.  Englehorn.  On  the  night  of  April  9,  1904,  the 
granary,  which  up  to  that  time  had  contained  a  considerable 
quantity  of  bariey  and  oats,  was  burned.  It  is  not  known 
at  what  hour  in  the  night  the  fire  occurred,  but  about  7 
o'clock  the  next  morning  it  was  discovered  the  building  had 
been  burned.  Englehorn  and  other  neighbors  who  gathered 
in  the  next  morning  discovered  the  tracks  of  a  man  from  the 
granary  to  the  road,  and  it  appeared  that  the  person  had 
made  frequent  trips  back  and  forth,  and  they  also  found 
the  track  of  a  wagon  that  had  driven  up  during  the  night 
and  where  sacks  had  been  placed  on  the  ground  previous  to 
loading.  The  tracks  of  the  wagon  were  much  heavier  from 
the  time  they  left  the  place  where  the  grain  appeared  to  have 
been  loaded  than  they  were  in  driving  up  to  the  gate.  They 
followed  these  tracks  from  that  point  on  along  the  public 
highway  to  where  they  turned  into  the  residence  of  George 
Burke.  Following  these  tracks  they  found  the  wagon  at 
George  Burke's  place,  and  on  the  floor  of  the  wagon-box 
found  some  scattered  barley.  They  also  found  twenty  or 
twenty-five  sacks  of  barley  in  George  Burke's  granary  which 
did  not  belong  to  him  and  which  he  did  not  claim.  They  also 
found  some  pony  tracks  in  the  neighborhood  of  the  burned 
granary  w^hich  were  identified  as  being  very  similar  to  the 
tracks  made  by  a  pony  which  the  defendant,  David  Burke,' 
rode  on  the  following  day.  This  pony  did  not  appear  to  be- 
long to  the  defendant  but  had  been  kept  on  the  Burke  place 
and  really  did  not  appear  to  belong  to  any  of  the  Burke 
family.  It  seems  uncertain,  in  fact,  as  to  who  was  the  owner 
of  the  pony — probably  a  young  woman  whom  defendant  mar- 
ried later.  George  Burke,  who  was  jointly  indicted  with 
his  son,  was  placed  on  the  stand  by  the  state  and  testified 
that  he  retired  about  6  o'clock  on  the  evening  of  April  9th, 
and  that  he  knew  of  nothing  that  occurred  between  that  and 
the  next  morning.  He  testified  that  he  and  his  son  were  at 
home  that  night;  that  somebody  had  been  killing  his  horses 
and  that  during  the  last  two  or  three  weeks  he  had  had  six 
horses  and  two  hogs  killed  at  nights,  and  that  the  horses  had 
been  killed  by  being  stabbed  just  back  of  the  ribs;  that  he 
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had  been  up  three  or  four  nights  watching  the  horses  to 
keep  anyone  from  injuring  them,  and  that  on  this  evening 
he  was  very  tired  and  sleepy  and  retired  early  and  sent  his 
son,  David  Burke,  to  the  bam  to  watch  the  horses;  that  on 
the  morning  of  April  10th,  when  some  of  the  neighbors  came 
and  inquired  as  to  how  much  grain  he  had  in  his  granary, 
he  told  them  he  thought  he  had  about  forty  sacks  in  there, 
and  that  after  an  examination  was  made  it  was  found  there 
was  twenty  or  twenty-five  sacks  of  barley  in  the  granary 
that  he  did  not  claim  and  did  not  own.  He  testified  he  did 
not  know  how  the  barley  came  into  his  granary.  The  de- 
fendant's stepmother  testified  on  the  part  of  defendant  that 
defendant  went  to  the  bam  early  in  the  evening  to  watch 
the  horses  that  night  and  that  he  returned  to  the  house  about 
11:30  o'clock,  and  came  into  her  room  to  get  a  lamp  and 
lighted  it  and  went  upstairs  to  bed,  and  that  to  the  best  of 
her  knowledge  he  did  not  leave  his  room  until  about  6  o'clock 
the  next  morning.  Defendant  testified  that  he  stayed  at 
the  bam  and  watched  the  horses  until  about  11 :30,  when  he 
came  to  the  house  and  went  to  his  room  and  went  to  bed, 
and  that  he  had  never  been  on  Englehom's  place;  had  never 
been  at  his  granary;  that  he  knew  nothing  about  the  grain 
nor  the  burning  of  the  granary.  It  also  appeared  that  a 
considerable  amount  of  grain,  anywhere  from  fifty  to  one 
hundred  sacks,  remained  in  the  granary  and  was  still  burn- 
ing and  smoldering  the  next  morning  when  it  was  dis- 
covered that  the  granary  had  been  burned.  It  was  shown 
with  reasonable  certainty' that  from  fifteen  to  twenty-five 
sacks  of  barley  had  been  hauled  on  the  night  of  the  fire 
from  the  Englehom  granary  to  George  Burke's  granary  and 
placed  in  the  latter  granary,  and  that  the  hauling  was  done 
on  George  Burke's  wagon.  There  is  no  evidence  tending  to 
show  with  whose  team  the  hauling  was  done.  George  Burke 
testified  that  he  had  one  pretty  good  wagon  harness  but  that 
the  breast  straps  had  been  loaned  and  that  one  of  the  tugs 
was  broken,  and  that  all  the  other  harness  he  had  was  plow 
harness.  One  witness  testified  that  he  passed  the  Engle- 
hom premises  between  11  and  12  o'clock  the  night  of  April 
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9t]i,  and  that  the  building  was  standing  at  that  time,  and 
that  he  reached  home  as  the  clock  struck  12.  It  appears  that 
the  defendant  and  Englehom  had  had  no  dealings  with  each 
other  and  were  practically  unacquainted.  Englehom  testi- 
fies that  he  knew  the  defendant  only  by  sight.  So  far  as 
shown  by  the  record,  the  defendant  never  made  any  claim 
upon  this  grain  and  never  made  any  claim  to  having  any 
grain  on  his  father's  place  or  in  the  granary,  and  it  is  not 
shown  that  he  ever  made  any  other  or  different  statement 
than  that  he  knew  nothing  about  the  removal  of  the  grain 
or  the  burning  of  the  granary.  It  also  appears  that  pre- 
vious to  the  trial  on  the  charge  of  burglary  that  he  had  been 
tried  upon  the  charge  of  arson  for  burning  the  granary  and 
had  been  acquitted  by  a  jury.  The  state  showed  by  defend- 
ant on  his  cross-examination  that  he  had  been  previously 
convicted  of  a  felony  in  the  state  of  Washington.  This  was 
done  apparently  for  the  purpose  of  impeaching  the  witness. 
The  foregoing  contains  the  substance  of  every  fact  and  cir- 
cumstance shown  upon  the  trial. 

Counsel  for  defendant  took  exceptions  to  various  state- 
ments made  by  the  prosecuting  attorney  upon  the  argument 
of  the  case  before  the  jury,  in  which  the  prosecutor  referred 
to  the  defendant  as  a  man  who  had  ''shown  himself  not  to 
be  a  law  abiding  citizen,''  and  also  to  the  statement  where 
the  prosecutor  said:  ** Counsel  wants  to  know  who  killed 
the  horses ;  I  do  not  know  who  killed  the  horses ;  it  may  have 
been  that  the  man  who  killed  the  horses  was  the  man  who 
stole  the  grain.  But,  gentlemen  of  the  jury,  I  want  to  say 
to  you  that  if  this  was  the  case,  then  the  man  who  killed 
the  horses  was  David  Burke."  And  again,  the  prosecutor 
said:  **He  went  over  to  Fletcher  the  next  day,  counsel  said 
to  see  his  sweetheart.  It  might  have  been  to  see  his  sweet- 
heart, or  it  may  have  been  to  arrange  for  the  sale  of  this 
grain."  The  defendant  through  his  counsel  excepted  to  these 
various  statements  made  by  the  prosecuting  attorney  upon 
the  ground  that  there  was  no  evidence  in  the  record  upon 
which  to  found  such  statements  or  argument,  and  that  they 
were  done  purely  for  the  purpose  of  prejudicing  the  jury 
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against  the  defendant.  In  view  of  the  evidence  which  had 
been  introduced  in  this  case,  these  statements  coming  from 
the  prosecuting  attorney  were,  in  a  measure,  calculated  to 
prejudice  the  minds  of  the  jurors.  (State  v,  Irwin,  9  Idaho, 
35,  60  L.  B.  A.  716,  71  Pac.  608;  State  v.  Harness,  10  Idaho, 
18,  76  Pac.  788.)  They  are  not  of  such  a  character,  how- 
ever, as  would  call  for  a  reversal  of  the  judgment.  (State  v. 
Harness,  ante,  p.  122,  80  Pac.  1129.)  Upon  the  sufSciency 
of  the  evidence,  or  rather  lack  of  evidence,  in  this  case,  a 
more  serious  question  arises.  The  fact  that  a  burglary  was 
committed  is  admitted,  but  we  have  searched  the  record  in 
vain  to  find  any  circumstance  connecting  this  defendant 
with  the  commission  of  the  offense.  The  evidence  introduced 
is  in  no  respect  inconsistent  with  the  defendant's  innocence. 
It  may  be  also  said  that  it  is  consistent  with  his  guilt.  That 
is  in  a  sense  true,  and  in  the  same  sense  it  is  just  as  con- 
sistent with  the  guilt  of  any  other  citizen  living  in  the  neigh- 
borhood of  the  Englehom  premises.  It  is  true  the  grain  was 
found  in  the  granary  belonging  to  defendant's  father,  but 
in  the  absence  of  any  showing  whatever  that  the  defendant 
was  exercising  control  or  dominion  over  this  granary  or  had 
.  been  in  the  habit  of  keeping  grain  or  any  other  property  in 
'the  granary,  it  would  be  quite  a  stretch  of  legal  principle 
to  say  that  this  constituted  a  possession  of  the  stolen  prop- 
erty by  the  defendant.  He  never  made  any  claim  to  the 
grain  nor  assumed  to  deal  with  it  in  any  manner,  nor  has  it 
been  shown  that  he  even  knew  the  grain  was  there.  The  well- 
established  rule  of  law  is,  that  the  evidence  must  not  only 
be  consistent  with  the  guilt  of  defendant,  but  it  must  be  in- 
consistent with  his  innocence.  We  agree  with  the  prosecut- 
ing attorney  that  it  is  probable  that  the  man  who  had  been 
killing  the  old  man  Burke's  horses  and  hogs  was  the  same 
person  who  burglarized  the  Englehom  granary,  but  there 
is  not  an  intimation  in  the  evidence  that  the  defendant  had 
been  killing  his  father's  stock,  and,  indeed,  every  considera- 
tion would  lead  to  the  conclusion  that  whatever  criminal 
turn  of  mind  the  defendant  might  have  he  would  not  have 
committed  this  offense  against  the  property  of  his  own  father 
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while  in  his  father's  employ  and  on  apparently  friendly  terms 
with  the  family. 

The  attorney  general  has  called  our  attention  to  People  v. 
Sears,  119  Cal.  267,  51  Pac.  325,  People  v.  Arthur,  93  Cal. 
536,  29  Pac.  126,  Harris  v.  State,  84  Ga.  269,  10  S.  E.  742, 
People  V,  Wood,  99  Mich.  620,  58  N.  W.  638,  Burks  v.  State, 
92  Ga.  461,  17  S.  E.  619,  Gregory  v.  State,  80  Ga.  271,  7  S. 
E.  222,  State  v.  Tucker,  36  Or.  291,  51  L.  R.  A.  247,  61  Pac. 
894,  as  similar  cases  sustaining  verdicts  on  evidence  which 
he  thinks  as  meager  as  in  this  case.  Upon  an  examination 
of  these  cases,  it  will  be  seen  that  there  were  some  specific 
circumstances  pointing  directly  to  the  defendant  in  each  case. 

In  People  v.  Sears,  part  of  the  goods  were  found  in  defend- 
ant's pocket,  and  the  defendant  gave  an  improbable  and  un- 
satisfactory account  of  how  he  came  into  possession  of  the 
property. 

In  People  v.  Arthur,  footprints  were  traced  from  the  build- 
ing burglarized  to  a  vacant  building  where  both  defendants 
were  found  asleep  and  the  goods  stolen,  together  with  some 
burglary  tools  concealed  near  them,  were  in  the  building; 
and  other  circumstances  were  shown  pointing  directly  to  the 
defendants. 

In  Harris  v.  State,  the  defendant  was  seen  near  the  place' 
about  the  time  of  the  burglary  and  tracks  testified  to  as 
being  the  defendant's  were  found  leading  from  the  bur- 
glarized place  to  his  house  and  the  goods  were  found  in  the 
defendant's  possession. 

In  People  v.  Wood,  there  was  evidence  that  the  defendant 
was  seen  going  in  the  direction  of  the  building  burglarized, 
and  the  property  was  found  in  his  actual  possession. 

In  State  v.  Tucker,  tracks  were  traced  from  the  place  of 
the  burglary  to  within  a  very  short  distance  of  the  place 
where  defendant  lived,  and  a  letter  addressed  to  defendant 
was  found  along  the  line  of  tracks,  and  the  defendant  later 
sold  the  property  which  was  identified  as  the  property  which 
had  been  taken  from  the  burglarized  building. 

In  Gregory  v.  State,  there  was  the  most  meager  evidence 
to  be  found  in  any  of  these  cases,  but  even  there  it  ^as 
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shown  that  the  person  who  had  committed  the  crime  made 
a  peculiar  track,  and  the  defendant  volunteered  upon  the 
trial  to  make  a  track  in  a  box  of  sand  in  the  presence  of 
the  jury,  and  this  track  corrssponded  exactly  with  the  track 
previously  described  by  the  witness.  In  that  case,  however, 
Chief  Justice  Bleckley,  the  distinguished  Georgia  jurist  and 
humorist,  in  a  page  and  a  half  opinion,  took  occasion  twice 
♦o  observe  that  the  case  was  one  of  considerable  doubt. 

We  conclude  that  the  utter  absence  of  evidence  in  this 
case  connecting  the  defendant  with  the  commission  of  the 
offense  makes  it  necessary  for  us  to  grant  a  new  trial. 
.Whether  or  not  the  defendant  is  a  man  capable  of  commit- 
ting such  an  offense  or  has  paid  the  penalty  for  the  com- 
mission of  an  offense  in  another  state,  he  is  nevertheless  en- 
titled to  a  fair  trial,  and  if  guilty  to  be  convicted  upon  evi- 
dence and  not  upon  insinuations  and  innuendo.  The  admin- 
istration of  even-handed  justice  demands  it,  and  the  law 
will  sanction  no  other  kind  of  a  conviction.  It  is  not  enough 
to  say  a  crime  has  been  committed  and  somebody  has  com- 
mitted it,  and  that  somebody  shall  pay  the  penalty  therefor, 
and  that  the  state  has  been  unable  to  find  any  other  person 
upon  whom  they  could  fasten  the  crime,  and  that  it  is  en- 
tirely possible  and  was  altogether  convenient  for  the  de- 
fendant to  have  perpetrated  the  offense.  Something  more 
must  be  done;  facts  or  circumstances  should  be  developed 
tending  to  connect  the  defendant  with  the  commission  of 
the  offense  such  as  would  be  inconsistent  with  the  actions 
and  conduct  of  an  innocent  man.  Since  this  case  must  be 
sent  back  for  a  new  trial,  it  becomes  necessary  for  us  to  con- 
sider the  assignments  of  error  with  reference  to  the  admission 
and  exclusion  of  evidence  and  the  instructions  given  and  re- 

iected.       * 

After  examining  the  rulings  complained  of  in  the  admis- 
sion and  exclusion  of  evidence,  we  are  satisfied  no  error  has 
been  committed.  It  does  appear,  as  contended  by  counsel, 
that  the  trial  court  was  rather  strict  with  defendant  when 
cross-examining  the  state's  witnesses. 
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Points  Decided. 

The  instructions^  when  examined  and  read  as  a  whole,  ap- 
pear to  fairly  state  the  law  of  the  case  and  to  cover  all  the 
points  on  which  defendant  made  special  requests. 

Judgment  reversed  and  a  new  trial  granted. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur* 


(November  20,  1905.) 


HOLZEMAN  v.  HENNEBBRRT. 
[83  Pac.  497.] 

Affidavit  to  Set  Asidk  Default  Judgment — SHowmo  of  Mertts — 
Mistake,  Inadvebtence,  Submlise  ob  Excusable  Neglect — ^Dis- 

CBETION  OF  COUET. 

1.  Affidavits  on  motion  to  set  adde  a  default  judgment,  under 
the  provisions  of  section  4229  of  the  Revised  Statutes,  must  show 
that  the  default  occurred  through  mistake,  inadvertence,  surprise 
or  .excusable  neglect,  and  that  the  defendant  has  a  meritorious  de- 
fense to  the  action. 

2.  An  application  to  set  aside  and  vacate  a  default  judgment  is 
addressed  to  the  sound  legal  discretion  of  the  court  to  which  the  ap- 
plication is  made,  and  unless  it  appears  that  such  discretion  has 
been  abused,  the  order  will  not  be  disturbed  on  appeal. 

3.  This  discretion  must  be  directed  and  exercised  within  the  well- 
established  rules  of  law,  and  when  the  essential  elements  necessarj 
to  set  it  in  action  are  wanting,  its  improper  exercise  will  be  cor- 
rected on  appeal. 

4.  Showing  made  in  this  case  reviewed  and  held  insufficient  to 
authorize  the  setting  aside  a  default  judgment. 

(Syllabus  hj  the  court.) 

APPEAL  from  District  Court  in  and  for  Kootenai  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

Defendant  moved  on  affidavits  for  an  order  vacating  and 
Betting  aside  a  default  judgment.  Motion  was  granted  and 
plaintiffs  appealed.    Reversed. 
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Charles  L.  Heitman,  for  Appellant 

In  order  to  set  aside  a  judgment  rendered  on  default,  it 
must  be  shown  that  the  default  occurred  through  mistake,  in- 
advertence, surprise  or  excusable  neglect,  and  that  the  de- 
fendant has  a  meritorious  defense.  (Bailey  v.  Tctaffe,  29 
Cal.  423;  Parrott  v.  Den,  34  Cal.  79;  Holland  Bank  v.  Lieu- 
alien,  6  Idaho,  127,  53  Pae.  398.) 

Stewart  S.  Denning,  for  Respondent,  cites  no  authorities 
on  the  point  decided. 

AILSHIE,  J. — This  is  an  appeal  from  an  order  vacating 
and  setting  aside  a  default  judgment.  Plaintiffs  filed  their 
complaint  on  the  twentieth  day  of  January,  1904.  On  the 
same  date  summons  and  writ  of  attachment  duly  issued.  The 
summons  was  served  on  the  defendant  in  Kootenai  county  on 
the  twenty-second  day  of  January,  and  on  the  same  day  the 
writ  of  attachment  was  levied  on  certain  personal  prop- 
erty and  also  On  one  hundred  and  sixty  acres  of  land  be- 
longing to  the  defendant.  Thereafter,  and  within  the  ten 
days  allowed  for  answering,  Edwin  McBee,  Esq.,  served  upon 
counsel  for  plaintiffs  a  demurrer  to  the  complaint,  but  this 
demurrer  does  not  seem  to  have  ever  been  filed.  On  Feb- 
ruary 1st  the  defendant  executed  what  seems  to  be  a  bill 
of  sale  or  trust  deed  to  one  William  Bhinehart,  conveying  to 
Rhinehart  certain  personal  property  belonging  to  the  defend- 
ant, and  described  in  the  bill  of  sale,  and  directing  and  au- 
thorizing Bhinehart,  as  trustee,  to  sell  and  dispose  of  all 
the  property  therein  described  and  apply  the  proceeds  to- 
ward the  payment  of  certain  of  his  creditors  whose  names 
and  the  amounts  due  each  were  set  out  in  the  bill  of  sale 
or  trust  deed.  Among  the  claims  enumerated  in  the  bill 
of  sale  to  Bhinehart  was  the  claim  of  the  plaintiffs  in  this 
action.  The  defendant  authorized  the  trustee  to  pay  the 
claim  of  the  plaintiffs  in  this  action  and  also  their  costs  and 
an  attorney  fee.  On  February  18,  1904,  it  appears  that 
the  attorneys  for  the  respective  parties  in  open  court  agreed 
to  the  entry  of  judgment  as  prayed  for  in  the  complaint, 
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and  thereupon  judgment  was  duly  and  regularly  entered 
against  the  defendant.  The  order  made  at  that  time  by  the 
district  judge  directing  the  entry  of  judgment  is  as  follows: 
"At  this  time,  by  agreement  of  counsel  for  plaintiffs  and 
defendant,  it  was  ordered  by  the  court  that  judgment  for  the 
plaintiffs  be  entered  herein  in  accordance  with  the  prayer  to 
plaintiffs'  complaint.''  It  also  appears  that  about  the  time 
the  bill  of  sale  was  executed  in  favor  of  Rhinehart  as  trus- 
tee, plaintiffs'  attorney  stipulated  with  Mr.  McBee,  as  at- 
torney for  defendant,  that  the  personal  property  under  at- 
tachment might  be  released  from  the  operation  of  the  attach- 
ment, that  property  being  included  in  the  bill  of  sale.  On 
May  5th  a  writ  of  execution  issued  directed  to  the  l&heriff 
of  the  county  for  the  collection  of  the  judgment,  and  the 
writ  was  thereafter  returned  as  having  been  executed  by  sell- 
ing one  hundred  and  sixty  acres  of  real  estate  belonging  to 
the  defendant  which  had  previously  been  attached.  There- 
after, and  on  August  20th,  the  defendant,  through  his  coun- 
sel, served  notice  upon  plaintiffs,  that  he  would  make  a  mo- 
tion to  vacate  and  set  aside  the  judgment,  and  thereafter 
the  motion  was  made,  suipported  by  numerous  afl&davits,  upon 
the  ground  that  the  judgment  had  been  taken  against  defend- 
ant through  his  ''inadvertence,  surprise  and  excusable  neg- 
lect." The  affidavits  are  numerous  and  lengthy  in  support 
of  and  in  opposition  to  this  motion,  but  the  substance  of  de- 
fendant's showing  is,  that  while  he  admits  the  indebtedness, 
he  claims  that  it  was  his  understanding  when  he  executed 
the  bill  of  sale  to  Rhinehart,  as  trustee,  that  the  plaintiffs 
would  take  no  further  steps  in  their  suit  against  him,  but 
would  look  to  Rhinehart,  as  trustee,  to  make  the  amount  of 
plaintiffs'  claim  out  of  the  trust  property.  He  also  denies 
that  Mr.  McBee  was  ever  his  attorney  or  authorized  to  ap- 
pear for  him  in  this  action.  He  also  charges  that  the  trus- 
tee has  been  reckless  and  extravagant  in  the  management 
and  disposition  of  the  trust  property,  and  that  he  has  made 
excessive  charges  for  his  services  and  expenses  in  connection 
therewith.  He  alleges  that  he  allowed  the  case  to  pass  with- 
out further  consideration  or  attention  on  his  part  under  the 
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understanding  and  belief  that  no  further  pction  would  be 
taken  against  him,  and  that  had  he  understood  that  the  plain- 
tiffs intended  to  further  proceed  to  judgment  and  execution, 
he  would  have  appeared  and  contested  the  matter.  He  does 
not  show,  however,  that  he  ever  had  any  defense  to  the  ac- 
tion on  its  merits  or  to  any  part  of  the  action.  In  fact,  he 
does  not  pretend  to  show  any  grounds  of  defense  that  he  ever 
had  against  this  action  on  its  merits.  The  plaintiffs,  in  op- 
position to  defendant's  showing,  filed  aflBdavits  to  the  effect 
that  the  bill  of  sale  to  Rhinehart  was  made  at  the  defend- 
ant's own  instance,  and  that  Rhinehart  was  named  as  trus- 
tee by  the  defendant,  and  that  the  plaintiffs  never  made 
any  promises  whatever  to  the  defendant  except  that  they 
would  release  the  personal  property  from  the  operation  of 
their  attachment,  which  they  did.  Plaintiffs  also  show  quite 
conclusively,  to  our  minds,  that  Mr.  McBee  was  the  author- 
ized attorney  for  defendant  in  the  original  action,  and  had 
authority  to  do  the  acts  and  things  which  he  appears  to  have 
done.  We  might  also  observe  that  the  defendant  in  his  aflS- 
davit  swears  that  he  never  was  served  with  summons.  The 
sheriff's  return,  however,  shows  that  he  was  served,  and  if 
it  should  be  admitted  that  the  service  of  the  summons  could 
be  attacked  in  this  manner,  still  we  are  satisfied  that  the 
plaintiffs  established  beyond  all  doubt  that  the  defendant 
was  served  with  summons.  After  a  hearing  on  this  motion 
the  judge  made  his  order  vacating  and  setting  aside  the  judg- 
ment. It  is  a  well-established  principle  that  the  granting 
or  refusing  an  order  of  this  kind  rests  in  the  sound  legal 
discretion  of  the  court  to  which  the  application  is  made,  and 
that  unless  it  appears  that  such  discretion  has  been  abused, 
the  order  will  not  be  disturbed  upon  appeal.  (Bailey  v. 
Taaffe,  29  Cal.  422,  58  Am.  Dec.  392-398;  Holland  Bank  v, 
Lieuallen,  6  Idaho,  127,  53  Pac.  398.)  This  discretion  must 
be  directed  and  exercised  within  the  well-established  rules 
of  law,  and  when  the  essential  elements  necessary  to  set  it 
in  action  are  wanting,  its  improper  exercise  will  be  corrected 
on  appeal.  (Bailey  v.  Taaffe,  supra;  17  Ency.  of  Law,  2d 
ed.,  844-846.)     In  this  case  no  aflSdavit  of.  merits  was  pre- 
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sented,  and  it  conclusively  appears  that  no  defense  to  the 
action  on  its  merits  existed.  On  the  other  hand,  no  '*  inad- 
vertence, surprise,  or  excusable  neglect"  is  shown.  Defend- 
ant knew  the  action  was  pending,  knew  he  owed  the  debt, 
and  must  have  known  that  summons  had  been  served  on  him 
and  that  Mr.  McBee  had  appeared  in  the  case  for  him.  He 
did  not  appear  personally,  and  had  no  other  attorney  appear 
to  represent  him.  It  has  been  generally  held  under  a  stat- 
ute similar  to  section  4229  of  the  Revised  Statutes  that  a 
defendant  making  application  to  open  a  default  judgment 
must  not  only  show  that  the  judgment  has  been  entered 
against  him  through  his  **  mistake,  inadvertence,  surpri.se  or 
excusable  neglect,"  but  must  also  show  sufficient  facts  from 
which  it  appears  that  he  has  a  good  defense.  This  court  in 
Uollwid  Bank  v.  Lieuallen,  6  Idaho,  127,  53  Pac.  398,  in  con- 
sidering the  showing  necessary  to  be  made  under  this  statute, 
said:  ** Correct  practice  and  the  rule  in  this  state  to  be  fol- 
lowed is  that,  in  addition  to  showing  one  of  the  grounds  men- 
tioned in  section  4229  of  the  Revised  Statutes,  the  defendant 
must,  in  his  affidavit  of  merits,  state  the  facts  upon  which 
his  defense  is  based — ^must  set  forth  the  substance  of  his  de- 
fense, so  that  the  court  may  judge  for  itself  whether  the  al- 
leged defense  is  frivolous  or  meritorious.  No  such  showing 
was  made  in  this  case.  We  are  not  willing  to  sanction  a  rule 
of  practice  which  substitutes  for  the  judgment  of  the  trial 
court,  as  to  whether  the  defendant  has  a  meritorious  defense 
or  not,  the  opinion  of  some  attorney  whose  opinion  is  based 
upon  ex  parte  statements  of  an  interested  party  not  made 
under  oath."  (To  the  same  effect,  see  cases  above  cited) 
There  was  no  showing  made  in  the  case  at  bar  which  would 
bring  the  defendant  within  the  rule  announced  in  Holland 
Bank  v.  Lieuallen,  supra.  And  the  defendant,  in  addition  to 
failing  entirely  to  furnish  any  affidavit  of  merits  has,  in  our 
opinion,  failed  to  show  any  **  inadvertence,  surprise  or  excus- 
able neglect"  for  not  originally  defending  in  the  case  if  he 
had  any  defense  thereto.  If  the  statements  contained  in  the 
affidavits  furnished  by  defendant  are  all  true,  it  is  possible 
that  he  has  a  cause  of  action  against  the  trustee  named  in  his 
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bill  of  sale  or  trust  deed.  If  the  trustee  has  neglected  and  dis- 
regarded the  trust  or  has  squandered  the  estate  or  made  un- 
reasonable and  unjust  charges,  that  will  become  a  subject  for 
settlement  in  a  proper  proceeding  between  the  defendant  and 
the  trustee ;  and,  of  course,  if  any  other  parties  have  conspired 
with  or  assisted  the  trustee  in  a  conversion  or  unlawful  ap- 
propriation of  the  trust  funds,  such  persons  will  undoubtedly 
be  proper  defendants  in  an  adjustment  of  these  matters.  Such 
questions,  however,  do  not  constitute  a  ground  for  vacating 
and  setting  aside  the  judgment  in  this  case. 

For  the  foregoing  reasons  the  judgment  and  order  appealed 
from  will  be  reversed  and  the  cause  remanded.  Costs  awarded 
to  appellant. 

Stockslager,  C.  J.,  concurs. 

Sullivan,  J.,  concurs. 


(November  24,  1905.) 

STATE  V.  WETTER. 
[83  Pac.  341.] 

Information  Chaboinq  Murder — Application  for  Continuancb— Ap- 
plication TO  Take  Depositions — Admissibility  of  Evidence — 
Insanity — Instructions. 

1.  Where  an  information  ehargee  mnrder  and  a  demurrer  is  filed 
which  is  overruled  hj  the  court,  and  no  error  is  predicated  on  such 
ruling  in  this  court,  it  will  be  treated  as  waived. 

2.  Where  an  application  for  a  continuance  is  filed  and  overruled 
by  the  court,  it  will  only  be  reversed  in  this  court  where  it  is  shown 
that  there  was  an  abuse  of  discretion  in  the  court  below. 

3.  Where  there  is  an  application  to  take  depositions  outside  of 
this  state,  and  such  application  is  denied  by  the  lower  court,  and  it 
further  appears  that  the  evidence  sought  to  be  procured  would  not 
change  the  result  of  the  trial,  the  action  of  the  lower  court  will  not 
be  disturbed.  The  granting  or  refusal  of  such  application  being 
within  the  discretion  of  the  trial  court,  it  will  only  be  disturbed 
where  it  is  shown  that  there  has  been  an  abuse  of  such  discretion. 
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4.  Where  a  witness  is  asked  a  question  that  in  itself  is  immaterial 
and  no  foundation  is  laid  by  which  it  maj  become  material,  a  ruling 
sustaining  the  objection  will  be  sustained. 

5.  Where  the  defense  is  insanity,  it  is  always  brought  into  the 
case  by  the  defendant,  and  nntil  he  furnishes  such  evidence  of  in- 
sanity— at  least  sufficient  to  raise  a  question  of  doubt  in  the  minds 
of  lue  jurors — the  prosecution  may  rest  upon  the  legal  proposition 
that  all  men  are  supposed  to  be  sane  and  legally  responsible  for 
their  acts. 

6.  Where  it  is  shown  that  the  instructions  taken  as  a  whole  cor- 
rectly state  the  law  and  are  uniformly  fair  to  the  defendant,  and 
that  from  the  entire  record  no  possible  benefit  could  flow  to  the 
defendant  from  granting  a  new  trial,  the  judgment  will  be  sustained. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Idaho  County.  Hon- 
orable Edgar  C.  Steele,  Judge.    Judgment  affirmed. 

W.  N.  Scales,  for  Appellant. 

An  erroneous  instruction  containing  a  plain  statement  of 
an  incorrect  principle  of  law  is  not  cured  by  other  instruc- 
tions. {People  V.  Westlake,  124  Cal.  452,  57  Pac.  467;  People 
V.  Higgins  (Cal.),  12  Pac.  301;  State  v.  Webb,  6  Idaho,  428, 
55  Pac.  892.) 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow  and  P.  S. 
Wettach,  for  Respondent 

In  asking  for  a  continuance  on  the  ground  of  absence  of  a 
material  witness,  it  is  not  sufficient  that  the  affidavit  should 
state  that  the  attendance  of  such  witness  can  be  procured  at 
the  next  term.  It  must  state  the  ground  of  such  opinion  of 
the  affiant  as  to  such  attendance,  so  that  the  court  may  form 
its  own  conclusion  on  the  subject.  {Dacey  v.  People,  116  111. 
566,  6  N.  E.  155;  State  v.  O'Neill,  13  Or.  183,  9  Pac.  284.) 
In  State  v.  Turlington,  102  Mo.  643,  15  S.  W.  141,  it  is  said: 
**  Where  it  appears  that  the  testimony  of  absent  witnesses,  as 
set  out  in  an  application  for  a  continuance,  would  not  make 
out  such  a  defense  of  insanity  as  required  by  law,  if  the  wit- 
nesses were  present,  the  application  is  rightly  overruled." 
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(Faulkner  v.  Territory ,  6  N.  Mex.  464,  30  Pac.  905 ;  Fisher  v. 
State,  30  Tex.  App.  503,  18  S.  W.  90.)  Where  a  prisoner 
relies  upon  a  plea  of  insanity,  but  there  is  no  evidence  what- 
ever that  he  had  exhibited  any  sign  of  insanity,  evidence  tend- 
ing to  show  that  some  of  his  uncles  and  aunts  were  insane  is 
inadmissible.  {Oreen  v.  State,  64  Ark.  523,  43  S.  W.  973; 
People  V.  Smith,  31  Cal.  466;  Bradley  v.  State,  31  Ind.  492; 
Sawyer  v.  State,  35  Ind.  80;  State  v.  Van  Tassel,  103  Iowa, 
11,  72  N.  W.  497;  Laros  v.  Commonwealth,  84  Pa.  St.  201; 
State  V.  Cunningham,  72  N.  C.  469.) 

STOCKSLAGER,  C.  J.— The  prosecuting  officer  of  Idaho 
county  filed  an  information  in  that  county  charging  the  de- 
fendant with  the  crime  of  murder.  The  charging  part  of  the 
information  follows:  *'That  the  said  Rudolph  Wetter,  on  or 
about  the  nineteenth  day  of  July,  1904,  at  the  county  of 
Idaho,  state  of  Idaho,  then  and  there  being,  did  then  and 
there  willfully,  deliberately,  'premeditatedly,'  unlawfully,  fel- 
oniously and  with  malice  aforethought  kiU  and  murder  one 
Christ  Long,  a  human  being,  by  then  and  there  willfully,  de- 
liberately, *premeditatedly,'  unlawfully,  feloniously,  and  with 
malice  aforethought,  shooting  at,  in  and  upon  the  body  and 
person  of  the  said  Christ  Long,  with  a  certain  gun,  to  wit,  a 
rifle,  the  same  then  and  there  being  a  deadly  weapon,  and  then 
and  there  loaded  with  powder  and  leaden  ball,  and  then  and 
there  held  in  the  hands  of  the  said  Rudolph  Wetter,  and  the 
said  Rudolph  Wetter  did  then  and  there  willfully,  deliber- 
ately, premeditatedly,  unlawfully,  feloniously  and  with  malice 
©forethought,  wound,  kill  and  murder  him,  the  said  Christ 
Long.'' 

Counsel  for  appellant  demurred  to.  the  information,  first, 
'Hhat  said  information  does  not  state  facts  sufficient  to  con- 
stitute a  public  offense;  second,  that  said  information  does  not 
substantially  comply  with  the  requirements  of  sections  7677, 
7678,  7679  of  tha  Revised  Statutes  of  Idaho.''  This  demurrer 
was  overruled,  and  an  exception  saved,  but  counsel  for  ap- 
pellant does  not  urge  the  ruling  of  the  court  as  error,  hence  we 
infer,  after  more  mature  deliberation,  he  abandoned  it;  at 
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least  we  will  treat  it  as  waived.  It  is  also  shown  that  at  the 
time  fixed  for  defendant  to  plead,  his  counsel  filed  a  motion 
to  set  aside  the  information.  This  motion  was  overruled,  to 
which  ruling  an  exception  was  saved. 

Counsel  for  appellant  does  not  urge  this  ruling  as  error, 
hence  it  will  be  treated  waived  also.  On  the  ninth  day  of 
September,  W.  N.  Scales,  counsel  for  appellant,  filed  a  motion 
supported  by  his  aflSdavit  for  a  continuance  of  the  case  until 
a  future  term  of  the  court.  In  this  affidavit  it  is  shown  that 
the  preliminary  examination  was  had  on  the  first  and  second 
days  of  August,  1904,  and  the  defendant  held  to  answer ;  that 
on  the  fifth  day  of  September  thereafter,  the  county  attorney 
filed  an  information  charging  defendant  with  murder  in  the 
first  degree,  and  on  the  same  day  filed  a  second  information 
charging  the  defendant  with  a  like  offense.  The  affidavit  then 
states  that  one  of  the  defenses  to  be  interposed,  and  which 
will  be  a  substantial  and  material  part  of  the  defense,  will  be 
that  at  the  time  of  the  alleged  offense  defendant  was  insane 
and  not  responsible  for  any  act  committed  at  that  time.  That 
affiant  has  been  informed  that  some  of  the  near  relations  of 
the  defendant  have  been  or  are  insane ;  that  affiant  has  been 
informed  that  a  brother  of  defendant  is  insane  and  was  con- 
fined in  the  insane  asylum  in  California.  Then  the  affidavit 
states  that  affiant  had  addressed  a  letter  to  the  "Superintend- 
ent Insane  Asylum,  Asylum  Station,  California,"  in  which 
affiant  had  requested  said  superintendent  to  inform  him 
whether  said  brother  of  defendant  was  confined  in  said  asylum, 
the  cause  of  such  insanity,  how  long  he  had  been  there,  what 
form  it  assumed,  whether  he  was  cured,  and  where  he  now 
was;  that  affiant  informed  said  superintendent  of  the  great 
importance  of  the  information  sought  and  the  necessity  for 
a  prompt  response.  That  said  letter  was  duly  mailed;  that 
afterward  it  was  returned  with  the  San  Francisco  and  another 
postmark,  for  better  direction.  That  affiant  has  been  in- 
formed that  said  address  was  correct.  Affiant  was  also  in- 
formed that  said  brother  was  admitted  to  the  insane  asylum 
under  the  name  of  Jos  (or  Thomas)  C.  Brainbridge.  That 
thereafter  defendant  received  a  letter  addressed  on  the  inside 
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*'Dear  Brother'*  and  signed  ''Your  sister,  Amelia,"  therein 
giving  her  address  as  New  Hope,  Pennsylvania.  Said  letter 
bore  the  postmark,  "Qrangeville,  Idaho,  Sept.  1st,  1904,"  and 
"New  Hope,  Pennsfylvania,  Aug.  22,  1904,"  and  was  handed 
thereafter  to  aflBant,  in  which  appears  this:  **I  had  hoped 
Charlie  was  the  only  one  of  the  family  who  would  show  any 
signs  of  insanity."  Affiant  has  never  had  any  communication 
with  any  member  of  the  family,  did  not  know  their  address, 
and  the  last-mentioned  letter  seems  from  its  reading  to  have 
been  written  on  account  of  information  received  from  one 
Mrs.  Campbell,  postoffice.  Resort,  that  the  defendant  was  in 
trouble.  From  what  affiant  has  heard  and  from  said  letter 
he  is  thoroughly  convinced  that  the  defendant  has  near  rela- 
tives, or  a  near  relative,  insane,  or  who  has  been  insane.  Then 
it  is  stated  that  affiant  will  be  unable  to  ascertain  the  facts  in 
regard  to  the  insanity  of  the  near  relatives  of  defendant  in 
time  for  trial  at  the  present  term  of  court ;  that  defendant  has 
no  relatives  in  Idaho,  as  far  as  affiant  knows  or  believes ;  that 
there  is  no  witness  or  person  in  this  state  that  this  affi- 
ant knows  or  has  known  of  by  which  he  can  prove  an3rthing 
about  the  insanity  of  the  relatives  of  defendant.  That  such 
testimony  will  be  absolutely  necessary  and  material  in  the  de- 
fense of  the  defendant;  that  affiant  is  convinced  that  if  this 
action  is  postponed  until  the  next  regular  term  of  this  court, 
he  can  either  have  a  personal  attendance  of  some  person  who 
will  testify  in  regard  to  the  insanity  of  the  near  relatives  of 
the  defendant;  otherwise  he  can  obtain  a  deposition  of  such 
person  or  persons;  and  a  deposition  of  the  superintendent  of 
the  insane  asylum  in  which  said  brother  was  detained.  That 
affiant  cannot  obtain  at  the  present  term  of  court  the  facts 
necessary  to  make  a  fair  and  just  defense  of  the  defendant, 
and  without  the  evidence  indicated  herein  the  defendant  can- 
not safely  go  to  trial.  That  affiant  cannot  state  the  exact 
facts  which  he  will  be  able  to  prove  in  regard  to  the  insanity 
of  the  near  relatives  of  the  defendant,  nor  can  he  ascertain 
them  from  the  defendant,  who  has  been,  as  affiant  is  informed, 
long  absent  from  his  home,  and  knows  nothing  of  his  own 
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knowledge  about  tlie  same ;  nor  can  affiant  give  the  names  of 
the  witnesses  by  whom  he  can  prove  the  same,  but  affiant  is 
certain  that  if  this  cause  be  postponed,  he  can  prove  that  the 
brother  of  the  defendant  is  or  has  been  insane,  and  possibly 
other  near  relatives  of  defendant ;  can  show  the  form  such  in- 
sanity assumed,  and  all  necessary  facts  in  connection  there- 
with. That  affiant  is  informed  that  the  home  of  defendant 
was  in  the  state  of  Pennsylvania ;  that  his  relatives  live  there 
and  much  of  the  evidence  which  he  expects  to  procure  in  re- 
gard to  such  insanity  must  come  from  said  state. 

This  motion  was  overruled  on  the  ninth  day  of  September, 
1904,  and  at  that  time  the  court  fixed  the  time  for  trial  for 
September  19,  1904.  On  the  tenth  day  of  September  another 
motion  was  filed,  which  counsel  for  appellant  terms  a  renewal 
of  his  motion  of  the  9th,  and  supports  it  by  his  own  affidavit 
and  that  of  appellants.  The  affidavit  of  Mr.  Scales  contains 
no  new  matter  as  to  the  alleged  insanity  of  defendant.  It 
sets  out  that  he  has  not  sufficient  time  to  prepare  for  the  de- 
fense of  defendant;  that  the  place  of  the  alleged  offense  is 
about  seventy  miles  from  Qrangeville,  his  residence,  and  the 
county  seat — in  the  mountains.  **That  it  will  be  necessary  to 
take  depositions  of  witnesses  out  of  the  state  of*  Idaho  in  re- 
c:ard  to  the  insanity  of  the  near  relatives  of  defendant  or  to 
have  their  personal  attendance ,  neither  of  which  can  be  done 
in  time  to  try  the  above-entitled  cause  at  this  term  of  the 
above-entitled  court. ' ' 

The  affidavit  of  defendant  shows  that  he  has  a  brother, 
Charles  A.  Wetter,  who  is  insane,  the  nature  and  form  of 
which  insanity  he  does  not  know.  That  he  has  a  father, 
mother  and  sister,  living  in  Pennsylvania,  postoffice,  Furlong. 
That  he  has  no  relatives  in  the  state  of  Idaho;  that  there 
is  no  person  in  the  state  of  Idaho  by  whom  he  can  prove  any- 
thing about  the  insanity  of  his  said  brother.  That  said 
brother  was  confined  in  the  insane  asylum  in  the  state  of  Cali- 
fornia; that  the  ** Charlie"  referred  to  in  the  letter  of  his 
sister  mentioned  in  the  affidavit  of  W.  N.  Scales  is  that  brother. 

That  if  this  action  is  postponed  for  the  term,  he  can  and 
will  have  the  depositions  or  personal  attendance  of  his  father, 


Digitized  by 


Google 


Nov.  1905.]  State  v.  Wetter.  439 

opinion  of  the  Court — Stockslager,  C.  J. 

mother  or  sister,  giving  the  facts  and  circumstances  of  the 
insanity  of  said  brother,  and  possibly  other  members  of  the 
family.  That  he  can  and  will  have,  at  the  next  term,  the  dep- 
osition of  the  superintendent  of  the  insane  asylum  in  Cali- 
fornia, in  which  his  brother  was  confined.  That  since  the 
alleged  offense  affiant  has  been  deprived  of  his  liberty,  and 
has  had  no  opportunity  to  prepare  his  defense,  and  is  not 
prepared  at  this  time  to  go  to  trial ;  that  affiant  has  no  money, 
but  in  a  letter  of  his  said  sister  referred  to  she  in  substance 
offers  to  aid  affiant  in  any  way  she  can,  but  affiant  did  not 
receive  said  letter  until  during  the  present  month."  This 
motion  was  overruled.  The  next  step  shown  by  the  record 
was  an  ''Application  for  Examination  of  Witnesses."  It  was 
for  an  order  of  the  court  that  a  commission  be  issued  to  take 
the  testimony  of  Rebecca  Wetter,  Ramsey  C.  Wetter  and 
Amelia  Magill,  all  of  Furlong,  state  of  Pennsylvania,  to  be 
used  on  behalf  of  defendant  at  his  trial.  This  application 
is  supported  by  the  affidavit  of  defendant  and  W.  N.  Scales, 
his  counsel,  in  support  of  the  two  applications  for  continu- 
ance. In  his  affidavit  defendant  recites  the  facts  of  the 
filing  of  the  information  on  September  5,  1904,  and  the  plea 
of  not  guilty  September  8th ;  then  recites  that  he  desires  the 
testimony  of  his  father,  mother  and  sister,  and  reiterates 
that  they  reside  at  Furlong,  Pennsylvania,  and  will  testify  as 
to  the  fact  of  the  insanity  of  the  brother  of  defendant,  the 
form  of  such  insanity,  and  all  facts  and  circumstances  in  con- 
nection therewith;  that  such  testimony  is  necessary  and  ma- 
terial in  behalf  of  defendant  in  the  trial  of  his  case.  On 
the  fourteenth  day  of  September  this  application  was  heard 
by  the  court,  and  the  following  order  made:  **The  above- 
entitled  matter  coming  on  to  be  heard  on  the  fourteenth  day 
of  September,  1904,  at  the  hour  of  9  o'clock,  A.  M.,  on  the 
motion  and  application  of  the  defendant  for  the  court  to 
grant  a  commission  for  the  taking  of  depositions  of  witnesses 
alleged  to  be  residing  outside  of  the  state,  it  appearing  to  the 
court  that  the  defendant  in  his  showing,  in  support  of  his  mo- 
tion and  application,  has  failed  to  make  said  showing  until 
said  cause  was  set  for  trial,  and  that  the  time  is  too  short  to 
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procure  any  of  said  depositions,  and  witnesses  have  been 
subpoenaed  on  behalf  of  the  state,  and  a  great  many  of  whom 
reside  a  long  distance  from  here,  and  already  a  big  expense  in 
securing  them  has  been  incurred,  and  that  the  granting  of  said 
commission  would  be  useless  for  above  reasons,  and  the  show- 
ing is  too  indefinite  and  uncertain  as  to  what  the  defendant 
expects  to  prove  by  said  witness;  it  is  therefore  ordered  that 
said  motion  and  application  to  take  depositions  is  hereby 
denied. 

''EDGAR  C.  STEELE, 

'*Dist.  Judge." 

It  is  next  shown  that  on  the  tenth  day  of  September,  1904, 
defendant  caused  to  be  issued  a  subpoena  for  William  De 
Moss  and  others,  and  that  said  subpoena  was  placed  in  the 
hands  of  the  sheriff  of  Idaho  county  on  the  same  day  for  ser- 
vice, and  was  returned  on  the  sixteenth  day  of  September, 
1904,  with  witness  De  Moss  not  served. 

Defendant  files  a  motion  for  continuance  based  on  the  affi- 
davit of  W.  N.  Scales,  his  counsel,  and  the  affidavits  of  Mr. 
Scales  and  defendant  in  support  of  other  motions  for  con- 
tinuance heretofore  referred  to.  After  stating  all  the  facts 
relative  to  the  action  of  the  court  in  denying  his  former  mo- 
tions for  continuance,  Mr.  Scales  testifies  that  on  the  tenth 
day  of  September,  1904,  he  telegraphed  to  the  sister  of  de- 
fendant at  Furlong,  Pennsylvania,  asking  her  to  come  to 
Qrangeville,  Idaho,  where  this  trial  is  to  be  held,  and  on 
September  16,  1904,  received  a  letter  from  said  sister,  Mrs. 
Amelia  Magill,  in  which  she  stated:  **It  is  impossible  for  any 
of  the  family  to  come  out,  owing  to  lack  of  money."  Also 
this:  ''Personally,  we  have  no  doubt  as  to  Rudolph's  [mean- 
ing the  defendant]  insanity."  Affiant  says  that  inclosed  in 
said  letter  was  a  letter  to  Mr.  Wetter  from  A.  Stanley  Dolan, 
signed  as  "Acting  Medical  Superintendent,"  the  letterhead 
on  which  said  letter  was  written  bearing  the  name,  "Southern 
California  State  Hospital."  The  letter  is  attached  and  made 
a  part  of  the  affidavit.  "Affiant  is  satisfied  that  if  time  is 
given  him  he  can  get  the  depositions  of  the  officers  of  that 
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asylum  to  be  used  in  this  action,  showing  the  insanity  of  de- 
fendant's brother,  with  the  facts  and  circumstances,  and  form 
thereof.  Affiant  had  learned  to-day  that  Peter  Corlskin,  of 
Meadows,  Idaho,  has  known  defendant  well  and  intimately, 
and  will  testify  to  the  good  character  of  defendant,  and  at 
least  that  he  considered  the  defendant  **off"  at  times,  but  the 
exact  nature  of  his  testimony  affiant  has  been  unable  to  learn, 
as  the  defendant  gave  him  no  information  as  to  this  witness, 
and  affiant  learned  it  from  one  of  the  witnesses  now  present, 
Mr.  Goodman.  That  De  Moss,  one  of  the  witnesses  for  the 
defendant,  and  for  whom  a  subpoena  was  issued,  has  not  been 
found,  and  affiant  is  informed  that  he  is  now  in  Walla  Walla, 
Washington;  said  De  Moss  was  a  partner  of  defendant  and 
lived  with  defendant  in  the  same  cabin,  as  defendant  informed 
affiant,  and  was  present  just  before  defendant  committed  the 
alleged  offense,  and  knows  what  occurred  just  prior  to  said 
alleged  offense;  that  affiant  has  not  been  able  to  learn  what 
said  De  Moss  will  testify  to  on  account  of  the  limited  time 
which  he  has  had  to  prepare  the  defense  of  defendant,  and 
defendant  has  not  been  able  to  inform  affiant  as  to  what  said 
De  Moss  will  testify  to,  and  defendant  cannot  safely  go  to 
trial  without  said  witness." 

The  letter  above  referred  to  is  as  follows : 

**Mr.  Wetter,  Borough  of  New  Hope,  Banks  Co.,  Pa. 

''Dear  Sir:  Charles  A.  Wetter,  who  is  a  patient  in  this  hos- 
pital, has  repeatedly  written  to  his  friends  and  received  no 
reply.  He  is  very  much  distressed  and  quite  despondent 
from  this  fact.  Will  you  please  answer  him^  He  was  com- 
mitted here  under  the  name  of  Brainbridge.  I  enclose  a  let- 
ter addressed  to  me  by  him,  which  shows  how  he  feels  regard- 
ing this  matter. 

''A.  STANLEY  DOLAN, 

''Acting  Medical  Supt." 

The  above  letter  is  dated  November  3,  1898,  and  from  Pat- 
ton,  California.  On  the  nineteenth  day  of  September,  this 
motion  was  denied.  It  has  seemed  best  to  give  almost  ver- 
batim  the  showing  made  by  the  defendant  in  his  affidavits 
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for  a  continuance  of  the  case  until  a  future  term  of  the  court, 
for  the  reason  that  his  learned  counsel  insists  that  the  court 
erred  in  not  granting  a  continuance,  and  also  in  refusing  his 
application  to  take  the  depositions  of  witnesses  in  Pennsyl- 
vania. An  examination  of  the  record  convinces  us  that  un- 
less there  is  error  in  the  orders  of  the  court  overruling  de- 
fendant's motions  for  continuance,  his  application  to  take  dep- 
ositions or  his  instructions  to  the  jury  on  the  question  of  in- 
sanity, the  judgment  must  be  affirmed,  as  the  record  abun- 
dantly shows  that  unless  the  defendant  was  insane  at  the  tinie 
of  the  commission  of  the  homicide  to  such  an  extent  that  he 
was  not  responsible  for  his  acts,  the  verdict  of  the  jury  was 
entirely  justified.  Indeed,  counsel  for  defendant  rests  his 
entire  argument  on  the  alleged  errors  of  the  court  in  refusing 
to  permit  him  to  show  that  a  brother  of  defendant  had  been 
committed  to  the  insane  asylum  in  California,  at  some  time 
in  the  past,  and  the  instructions  of  the  court  on  the  law  where 
the  plea  of  insanity  is  interposed.  It  is  first  argued  by  coun- 
sel for  appellant  tnat  defendant  was  unduly  forced  to  trial, 
and  without  sufficient  time  to  prepare  his  defense.  A  care- 
ful reading  of  the  affidavits  in  support  of  the  applications  for 
a  continuance  does  not  convince  us  that  there  is  much  merit 
in  this  contention ;  it  is  only  shown  that  a  continuance  of  the 
hearing  of  the  case  would  result  in  establishing  the  fact  that 
a  brother  of  defendant  had  at  some  time  been  committed  to  an 
insane  asylum  in  California.  It  is  not  shown  or  intimated  the 
nature  or  cause  of  such  insanity,  or  whether  it  was  hereditary ; 
unless  hereditary,  it  would  certainly  be  of  but  little  assistance 
to  defendant  in  his  defense  on  the  plea  of  insanity.  In  the 
order  of  the  court  denying  defendant's  application  to  secure 
the  evidence  of  the  close  relatives  of  defendant  in  the  state  of 
Pennsylvania,  it  is  stated  that  this  ''application  was  not  made 
until  after  the  cause  was  set  down  for  trial,  ....  and  the 
showing  is  too  indefinite  and  uncertain  as  to  what  the  defend- 
ant expects  to  prove  by  said  witnesses."  It  will  be  observed 
that  at  no  time  or  place  in  the  record  is  it  shown  just  what 
defendant  expects  to  prove  by  his  eastern  relatives,  excepting 
that  a  brother  was  confined  in  the  asylum  of  California,  and 
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a  possibility  that  it  may  be  shown  that  other  instances  of  in- 
sanity might  be  traced  in  the  past -history  of  defendant's  an- 
cestors. Even  if  all  these  facts  should  be  conceded  by  the 
prosecution,  still,  upon  the  trial  evidence  of  witnesses  who 
were  intimately  associated  with  defendant  at  and  about  the 
time  of  the  alleged  homicide,  who  heard  what  he  said,  observed 
what  he  did,  his  condition  just  prior  to  and  immediately  fol- 
lowing the  commission  of  the  alleged  crime,  his  threats  and 
the  reasons  he  gave  for  the  commission  of  the  act — all  these 
would  be  considered  by  the  jury  in  their  efforts  to  determine 
the  condition  of  defendant's  mind,  and  whether  or  no  he  was 
in  that  condition  mentally  that  he  did  not  know  he  was  com- 
mitting a  crime  against  the  laws  of  nature  and  man.  The 
mere  fact  that  insanity  may  exist  in  his  family  is  not  of  itself 
sufficient  to  excuse  the  defendant  from  the  responsibility  he 
owes  to  his  fellow-men,  neither  would  it  avail  him  if  he  were 
able  to.  prove  by  the  witness,  Peter  Corlskin,  that  he  was 
'* 'off' at  times." 

The  question  to  be  determined  in  cases  of  this  character 
is:  Was  the  defendant  at  the  time  of  the  homicide  so  mentally 
unbalanced  that  he  was  not  responsible  to  God  or  man  for 
the  commission  of  the  act^  If  he  mentally  knew  it  was  wrong 
to  take  the  life  of  a  human  being,  and  under  these  conditions 
did  commit  the  offense  charged  to  him  by  the  information, 
with  malice,  hatred  or  revenge,  he  is  morally  and  legally  re- 
sponsible for  the  act  and  should  suffer  the  consequences.  He 
might  be  at  times  **d  little  off,"  and  yet  entirely  responsible 
at  the  time  of  the  commission  of  the  crime  charged  to  him. 
It  might  be  that  insanity  existed  in  his  family  from  its  earliest 
history,  and  yet  that  would  not  excuse  him.  It  would  only 
be  a  circumstance  in  his  favor  to  be  considered  with  other 
evidence  aa  to  his  past  history,  his  language,  acts  and  conduct 
at  the  time  of  the  homicide  and  prior  thereto.  In  fact,  any- 
thing in  his  past  life  showing  any  indication  of  insanity  should 
and  would  be  considered  by  the  jury.  It  would  be  a  very 
dangerous  precedent  to  say  that  because  insanity  existed  in 
his  family,  he  should  have  immunity;  further  than  that  it 
ohould  be  considered  in  connection  with  other  evidence  in  the 
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case  showing  the  condition  of  defendant's  mind  at  and  about 
the  time  of  the  homicide.  -  It  is  true  it  would  be  a  strong  cir- 
cumstance to  show  that  he  was  not  so  mentally  and  morally 
depraved  as  to  take  the  life  of  two  human  beings  and  attempt 
the  life  of  the  third,  but  nevertheless,  it  would  still  be  incum- 
bent upon  him  to  show  that  legal  insanity  and  not  moral 
depravity  prompted  the  act.  Human  life  is  very  sacred  in 
the  eyes  of  the  law,  and  whilst  courts  should  always  guard 
with  the  utmost  diligence  the  rights  of  all  parties  charged 
with  crime,  at  the  same  time  they  should  be  watchful  of  the 
rights  of  the  people  and  not  permit  parties  charged  with 
homicide  to  go  unpunished  on  the  plea  of  insanity  unless  there 
is  a  foundation  of  fact,  reason  and  justice  to  believe  that  the 
insanity  was  of  such  a  character  that  the  party  pleading  it 
was  so  mentally  unbalanced  that  he  was  not  responsible  for 
his  conduct.  We  do  not  wish  to  be  understood  as  holding  that 
hereditary  insanity,  or  the  insanity  of  a  brother  or  sister, 
cr  the  insanity  of  any  near  blood  relation  of  the  party  charged 
may  not  be  shown;  to  the  contrary,  we  are  of  opinion  that 
such  evidence  is  entirely  competent,  and  when  introduced 
should  be  carefully  considered  by  the  jury.  The  question  is, 
Was  the  showing  suflScient,  under  the  facts  in  this  case,  to  war- 
rant the  court  in  granting  a  continuance  of  the  case  or  grant- 
ing an  order  to  take  depositions,  which  would  have  necessi- 
tated a  continuance  until  another  term  of  the  courts  It  will 
be  observed  that  there  is  no  positive  statement  that  hereditary 
insanity  exists  in  the  family  of  the  defendant.  There  is  a 
positive  statement  that  a  brother  of  defendant  had  been  con- 
fined in  an  insane  asylum  in  California.  This  may  have  been 
an  isolated  case  in  that  family.  There  are  numerous  causes 
for  this  dreaded  malady,  and  by  no  means  always  traceable 
to  heredity.  Intoxication  and  self-abuse  are  frequently  re- 
sponsible for  insanity.  In  this  case  learned  counsel  for  the 
state  in  his  oral  argument  in  this  court  saw  fit  to  refer  to 
the  defendant  as  having  ** crowbar''  insanity — a  specie  with 
which  we  are  not  familiar — but  doubtless  he  based  it  on  the 
evidence  of  defendant  who  testified  that  at  some  time  a  crow- 
bar had  fallen  on  his  head  and  thereafter  it  had  afiEected  his 
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mind  at  times.  Counsel  for  appellant  cites  Lawson's  Crim- 
inal Defenses,  volume  2,  page  465;  People  v.  Oarbutt,  17 
Mich.  9,  97  Am.  Dec.  162,  a  Michigan  case,  by  that  eminent 
jurist  and  chief  justice,  Cooley.  We  are  in  full  accord  with 
all  that  is  said  in  that  opinion,  but  the  facts  in  that  case  and 
the  one  at  bar  are  entirely  different.  It  is  earnestly  urged 
by  counsel  for  appellant  that  he  was  not  given  sufl&cient  time 
within  which  to  prepare  his  defense.  It  is  shown  that  the  al- 
leged homicide  was  committed  on  or  about  the  nineteenth  day 
of  July,  1904.  The  preliminary  examination  was  held  on  the 
first  day  of  August,  1904.  The  information  was  filed  Septem- 
ber  5th,  and  the  time  for  trial  fixed  for  September  19th  there- 
after. It  will  thus  be  seen  that  counsel  had  from  the  first 
day  of  August  until  the  time  of  the  trial  to  correspond  with 
the  relatives  of  defendant  in  Pennsylvania.  The  only  infor- 
mation he  could  get  was  that  they  were  unable  to  be  present 
at  the  trial  for  **lack  of  money,'*  as  stated  by  the  sister  of  de- 
fendant. It  seems  that  the  family  knew  that  a  brother  of  de- 
fendant had  been  committed  to  an  insane  asylum  in  the  state 
of  California  in  the  year  1898,  or  was  an  inmate  of  said  in- 
stitution at  that  time  as  shown  by  a  letter  of  the  acting  super- 
intendent to  the  father  of  defendant 

It  may  be  that  the  learned  trial  judge  was  satisfied  that  a 
continuance  of  the  case  until  a  future  term  of  court  would 
result  in  no  benefit  to  defendant  from  any  evidence  he  might 
procure  from  his  relatives  in  Pennsylvania.  The  evidence 
taken  on  the  preliminary  examination  was  accessible  to  him, 
and  from  that  he  may  have  been  thoroughly  convinced  that 
any  evidence  of  hereditary  insanity  in  the  family  of  defend- 
ant would  be  of  little  weight  compared  with  the  threats, 
actions  and  conduct  of  defendant  at  and  about  the  time  of 
the  commission  of  the  homicide,  and  it  is  not  denied  that  de- 
fendant committed  the  act.  That  the  granting  or  refusing 
to  grant  a  continuance  is  largely  within  the  discretion  of  the 
court  has  long  been  settled  in  this  state.  In  Territory  v. 
Outhrie,  2  Idaho,  432, 17  Pac.  39,  in  an  opinion  by  Mr.  Justice 
Broderick,  it  is  said:  **An  application  for  a  continuance  is 
addressed  to  the  sound  judicial  discretion  of  the  court,  and 
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appellate  courts  have  uniformly  refused  to  disturb  a  ruling 
on  such  questions,  unless  it  appears  that  there  was  an  abuse 
of  discretion."  Practically  the  same  language  is  used  in 
People  v.  Walter,  1  Idaho,  386,  decided  by  our  territorial 
supreme  court  in  1891.  The  last  expression  of  this  court  to 
which  our  attention  has  been  called  is  in  State  v.  Rice,  7 
Idaho,  762,  66  Pac.  87.  On  this  subject  the  syllabus  says: 
''Refusal  to  grant  a  continuance  being  a  matter  legally  within 
the  discretion  of  the  lower  court,  a  judgment  of  conviction  wiU 
not  be  reversed  by  reason  of  such  refusal,  unless  it  is  apparent 
from  the  record  that  such  discretion  has  been  abused,  and 
that  defendant  has  been  prejudiced  thereby."  The  reason  of 
this  rule  is  so  sound  and  well  settled  that  a  discussion  would 
seem  unnecessary.  It  has  its  origin  in  the  fact  that  the  trial 
judge  is  cognizant  of  all  the  facts  and  conditions  existing  from 
the  earliest  stages  of  the  proceedings,  and  is  presumed  to  en- 
force the  law  in  such  a  manner  that  all  parties  charged  with 
crime  shall  have  a  fair  and  impartial  trial.  It  is  equally  his 
duty  to  see  that  the  law  is  administered  and  guilty  parties 
brought  to  justice  and  required  to  pay  the  penalty  of  their 
crimes  without  unnecessary  delay. 

It  is  urged  by  the  attorney  general  and  his  associates  that 
many  witnesses  could  have  been  produced  at  the  trial  who 
were  acquainted  with  the  defendant  at  that  time  and  for 
months  just  prior  to  the  homicide;  indeed,  many  witnesses 
were  examined  who  were  acquainted  with  defendant  and  who 
testified  as  to  his  threats,  actions  and  conduct  immediately 
before  the  commission  of  the  act,  and  what  he  said  and  did 
thereafter.  With  all  these  facts  before  us,  can  we  say  that 
the  testimony  of  his  father,  mother  or  sister  (who  have  not 
seen  him  for  years)  that  a  brother  of  defendant  had  been  au 
inmate  of  an  insane  asylum;  or  the  testimony  of  the  super- 
intendent of  such  institution  that  at  one  time  he  had  in  his 
care  a  brother  of  defendant ;  or  the  testimony  of  Peter  Corl- 
skin,  that  he  thought  at  times  defendant  was  **a  little  oif," 
could  overcome  the  direct  and  positive  statements  of  witnesses 
who  were  in  his  company  and  observed  his  actions,  heard  his 
language  in  the  way  of  threats  just  prior  to  the  homicide  and 
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what  he  said  after  the  commission  of  the  act!  We  are  of  the 
opinion  that  the  presence  in  court  of  all  the  witnesses  whose 
testimony  defendant  asked  time  to  procure  would  not  hav? 
changed  the  result  in  the  least. 

In  State  v.  Rice,  supra,  in  the  fifth  clause  of  the  syllabus, 
it  is  said:  **An  order  denying  a  continuance  upon  the  ground 
that  a  witness  whose  testimony  is  desired  by  the  defendant  is 
not  ground  upon  which  a  reversal  can  be  based,  where  it  ap- 
pears from  the  record  that  the  testimony  of  such  witness  could 
not  have  changed  the  result  of  the  trial.  *'  It  is  shown  by  the 
record  that  defendant  testified  that  he  attributed  his  trouble 
to  an  accident  and  not  traceable  to  his  parents  or  ancestors; 
that  a  crowbar  had  once  fallen  on  his  head  and  ever  since  he 
has  had  severe  headaches  accompanied  by  dizziness.  That 
he  fully  knew  and  understood  what  he  was  doing  is  shown  by 
the  testimony  of  William  Allen,  who  testified:  **I  heard  him 
make  threats  about  ten  days  before  this.  He  always  called 
Mr.  Long  *this  Dutchman. '  He  says :  *If  that  Dutchman  ever 
comes  over  here  I'll  fix  him  plenty.'  He  was  sitting  in  a 
wheelbarrow  and  the  handle  of  a  revolver  was  sticking  out  of 
his  pocket.  I  could  see  it  all  the  time.  *I  have  got  a  little 
thing  right  here  that  will  do  the  business,'  he  says,  'I  am  car- 
rying it  on  purpose  for  him.'  "  Other  threats  are  shown,  and 
it  is  also  shown  that  after  the  homicide  he  met  some  parties 
on  the  trial  and  said  to  them:  **I  have  meat  over  there;  I 
think  I  have  killed  a  Dutchman  in  the  cabin;  I  don't  know 
whether  I  got  any  more,  they  ran  so  fast;  they  were  too  swift 
for  me."  A  number  of  witnesses  testified  that  he  had  been 
drinking  liquor  that  day  and  was  intoxicated  at  the  time  he 
started  to  the  cabin — ^the  scene  of  the  homicide. 

In  prescribing  the  duties  of  the  court  in  applications  to  take 
testimony  outside  of  the  state  and  of  the  character  of  the  one 
in  this  case,  section  8181  of  the  Revised  Statutes  says:  **If 
the  court  or  judge  to  whom  the  application  is  made  is  satisfied 
of  the  truth  of  the  facts  therein  stated,  and  that  the  examina- 
tion of  the  witness  is  necessary  to  the  attainment  of  justice, 
an  order  must  be  made  that  a  commission  be  issued  to  take  his 
testimony,  and  the  court  or  judge  may  insert  in  the  order  a 
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direction  that  the  trial  of  the  indictment  be  stayed  for  a 
specified  time,  reasonably  sufficient  for  the  execution  and  re- 
turn of  the  commission."  With  the  discretion  given  the  trial 
court  to  determine  questions  of  this  character,  with  the  evi- 
dence of  defendant  himself  that  he  only  attributes  the  con- 
dition of  his  mind  at  times  to  an  injury,  with  his  threats 
repeated  to  different  ones  and  his  execution  of  them,  we  do 
not  think  the  trial  judge  abused  the  discretion  reposed  in  him 
by  the  refusal  of  the  application  for  continuance  or  the  refusal 
to  grant  the  order  to  take  testimony. 

The  next  assignment  of  error  is  based  upon  the  refusal  of 
the  court  to  permit  the  defendant  to  answer  the  following 
questions:  ** Where  was  your  brother  the  last  you  knew  of 
himf  The  witness,  prior  to  the  question,  had  testified  where 
he  had  resided  for  a  number  of  years;  that  he  had  lived  in 
Idaho  county  about  ten  years;  was  bom  in  Pennsfylvania; 
had  no  relatives  in  Idaho;  his  sister,  brother  in  law,  father 
and  mother  reside  in  Pennsylvania;  that  he  had  a  brother 
not  in  Pennsylvania.  Then  follows  the  above  question.  The 
county  attorney  objected  to  the  question  as  inunaterial.  The 
objection  was  sustained.  It  will  be  observed  that  there  was 
no  foundation  laid  for  this  question.  The  court  was  not  in- 
formed of  the  purpose  or  why  it  was  material.  Until  there 
is  some  reason  shown  why  it  was  material  where  the  brother 
of  defendant  was  the  last  he  knew  of  him,  it  was  certainly 
immaterial,  and  there  was  no  error  in  sustaining  the  objec- 
tion. 

Specification  of  error  No.  6  is  based  upon  the  first  instruc- 
tion given  by  the  court,  to  wit:  ** Murder  is  the  unlawful  kill- 
ing of  a  human  being  with  malice  aforethought.  An  unlaw- 
ful killing  means  any  killing  of  a  human  being  which  is  not 
justifiable  or  excusable  by  the  law  as  explained  herein.  The 
phrase  *  malice  aforethought'  means  a  thing  done  with  a 
wicked  and  corrupt  motive.  It  is  not  confined  to  anger, 
hatred,  and  revenge  by  one  against  another,  although  it  evi- 
dences a  thing  done  through  anger,  hatred  or  revenge.  It 
also  eviclonees  any  other  unjustifiable  motive  with  which  the 
act  is  done.     Hence,  malice  is  not  confined  to  ill-will  which 
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one  individual  holds  toward  another,  but  it  is  intended  to  de- 
note any  action  flowing  from  a  wicked  and  corrupt  motive; 
a  thing  done  with  a  wicked  mind,  when  the  act  has  been  at- 
tended with  such  circumstances  as  evince  plain  indications  of 
a  heart  which  regards  not  its  social  duty,  and  which  is  fatally 
bent  on  mischief,  is  done  with  malice."  It  is  suggested  by 
counsel  for  the  state  that  this  instruction  is  almost  a  literal 
copy  of  the  definition  of  malice  found  in  Mr.  Blashfield's 
excellent  work  on  Instructions  to  Juries,  volume  2,  instruc- 
tion 1482,  page  611.  An  examination  of  this  authority  sus- 
tains the  contention  of  the  attorney  general.  Mr.  Blash- 
field  cites  Davis  v.  People,  19  111.  73,  75;  Commonwealth  v. 
Webster,  5  Cush.  (Mass.)  295,  52  Am.  Dec.  711.  We  find  no 
error  in  this  instruction. 

The  objection  most  seriously  urged  by  counsel  for  defend- 
ant to  the  instructions  given  by  the  court  relates  to  the  ques- 
tion of  insanity,  being  Instruction  No.  8.  It  follows:  ** Under 
the  plea  of  not  guilty,  testimony  as  to  the  sanity  or  the  in- 
sanity of  the  accused  may  be  introduced.  Every  man  is  pre- 
sumed to  be  sane,  and  to  possess  a  sufficient  degree  of  reason 
to  be  responsible  for  his  crimes  until  the  contrary  be  proven 
to  the  satisfaction  of  the  jury.  To  establish  a  defense  on  the 
ground  of  insanity,*it  must  be  clearly  proven  that  at  the  time 
of  committing  the  act  the  accused  was  laboring  under  such  a 
defective  reason  from  disease  of  the  mind  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing,  or  if  he  did 
know  the  nature  and  quality  of  the  act,  that  he  did  not  know 
he  was  doing  what  was  wrong.  By  saying  that  it  must  be 
shown  that  he  did  not  know  he  was  doing  what  was  wrong,  the 
law  means  moral  wrong.  A  man  may  want  the  capacity  to 
distinguish  between  the  various  shades  of  illegality  which  the 
law  assigns  to  a  particular  act,  and  yet  be  sane.  This  is  not 
what  is  meant  by  the  power  to  distinguish  between  right  and 
wrong  as  one  of  the  tests  of  sanity,  and  because  an  accused 
has  not  the  mental  capacity  to  know  whether  an  act  is  legal 
or  illegal,  or  believes  his  act  to  be  legal,  is  no  defense.  The 
meaning  of  the  law  is  that  he  had  not  the  mental  capacity 
Idaho.  Vol.  11—29 
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to  know  that  he  was  doing  a  moral  wrong.  If  his  mind  is  not 
so  diseased  at  the  time  of  the  killing  as  to  prevent  him  from 
knowing  the  nature  and  quality  of  his  act,  or  if  he  did  know 
the  nature  and  quality  of  his  act  that  he  was  morally  doing 
a  wrong,  he  has  sufficient  mental  capacity  to  he  responsihle 

for  his  acts This  last  I  will  read  again:  If  his  mind  is 

not  so  diseased  at  the  time  of  the  killing  as  to  prevent  him 
from  knowing  the  nature  and  quality  of  his  act,  or  if  he  did 
know  the  nature  and  quality  of  his  act,  that  he  didn't  know 
he  was  morally  doing  a  wrong,  he  has  sufficient  mental 
capacity  to  he  responsible  for  his  acts— or  if  he  did  know  he 
was  doing  morally  wrong,  he  has  sufficient  mental  capacity 
to  be  responsible  for  his  acts  in  so  far  as  his  insanity  is  con- 
cerned. If  the  defendant,  at  the  time  of  the  killing  of  Christ 
Long,  was  insane  as  above  defined,  he  would  not  be  guilty  of 
either  murder  in  the  first  degree  or  murder  in  the  second  de- 
gree, or  manslaughter,  and  should  be  acquitted,  and  if  from 
the  evidence  you  have  a  reasonable  doubt  as  to  whether  the  de- 
fendant was  insane  you  should  acquit  the  defendant. ' ' 

Whilst  this  instruction  is  somewhat  vague,  and  could  have 
been  given  in  fewer  words  and  less  argumentative,  and  with 
equal  force  and  efilect  to  the  jury,  still  we  think  there  was 
but  one  conclusion  to  be  drawn  from  it,  and  that  was :  If  he 
knew  the  nature  and  natural  effect  of  his  act,  he  was  guilty; 
otherwise  he  should  be  acquitted.  On  the  question  of  in- 
sanity, we  refer  to  State  v,  Larkins,  5  Idaho,  200,  47  Pac. 
945,  and  State  v.  Shuff,  9  Idaho,  115,  72  Pac.  664.  The  au- 
thorities are  collated  in  these  decisions  and  the  position  of  this 
court  clearly  defined. 

Of  course  that  part  of  the  instruction  wherein  the  jury 
were  told  that:  **To  establish  a  defense  on  the  ground  of  in- 
sanity it  must  be  clearly  proven  that  at  the  time  of  conmiit- 
ting  the  act  the  accused  was  laboring  under  a  defective  rea- 
son, etc.,"  was  erroneous,  and  not  the  law.  It  is  not  incum- 
bent on  the  defendant  to  ** clearly  prove"  that  he  was  insane, 
but,  on  the  other  hand,  when  he  succeeds  in  establishing  in  the 
minds  of  the  jurors  a  reasonable  dbubt  as  to  his  sanity,  he  is 
entitled  to  an  acquittal.     {State  v.  Shuff,  9  Idaho,  115,  72 
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Pac.  664.)  The  remainder  of  the  instruction  correctly  stated 
the  law  on  the  subject.  The  erroneous  portion  of  the  instruc- 
tion, however,  could'  not  have  prejudiced  the  defendant  in 
this  case,  for  the  reason  that  he  utterly  failed  to  show  insanity 
or  any  indication  thereof  as  existing  at  the  time  of  the  com- 
mission of  the  offense  charged.  It  must  therefore  follow  that 
having  failed  to  produce  any  evidence  which  would  tend  tc 
raise  in  the  minds  of  the  jurors  any  doubt  as  to  his  sanity,  the 
instruction  on  this  point  could  not  have  prejudiced  him  in  any 
respect. 
Judgment  affirmed. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(November  25,  1905.) 

FOUNTAIN  V.  LEWISTON  NATIONAL  BANK 

[83  Pac.  505.] 

SmT  TO  Declare  a  Deed  a  Mortgage  and  to  Bedeem — Trust  and 
Fiduciary  Bei^ation — Adverse  Possession — Possession  Under 
Ck)L0R  or  Title — Statute  or  Limitations. 

1.  Where  the  plaintiff  sought  to  establish  a  trust  and  fiduciary 
relation  as  having  existed  between  her  ancestor  and  one  of  the 
defendants,  and  the  evidence  shows  that  the  dealings  and  business 
transactions  which  took  place  between  the  parties  were  at  arm'S' 
length,  and  in  the  ordinary  course  of  dealings  in  business  trans- 
actions of  the  character  involved,  and  no  special,  peculiar,  or  ex- 
traordinary degree  of  trust  or  confidence  appears  to  have  been  re- 
posed by  the  one  party  in  the  other,  and  a  fair  market  price  has 
been  paid  and  the  transaction  has  been  made  in  the  ox>en  and  with 
the  full  knowledge  of  the  nature  thereof,  and  all  the  facts  sur- 
rounding the  same,  and  the  transaction  appears  upon 'its  face  to 
have  been  equitable  and  just,  the  finding  of  the  court  that  no  trust 
or  fiduciary  relation  existed  between  the  parties  cannot  be  dis- 
turbed on  appeaL 

2.  Where  M.  owed  to  the  bank  the  principal  and  interest  on  an 
overdue  mortgage  previously  executed,  and  on  October  18,  1889, 
executed  to  thid  bank  a  warranty  deed  of  conveyance  of  the  premises 
covered  by  the  mortgage  for  the  stipulated  consideration  of  the 
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amount  of  principal  and  interest  then  due,  and  on  the  same  date 
took  a  written  agreement  and  contract  from  the  bank  giving  M. 
the  option  until  June  18,  1890,  to  repurchase  the  premises  for  the 
amount  of  principal  and  interest  named  as  the  consideration  for 
the  deed,  and  thereafter  and  on  March  28,  1890,  in  consideration 
of  the  further  sum  of  more  than  $1,700,  executed  what  purported 
to  be  a  release  of  the  agreement  and  contract  for  purchase  of  date 
October  18,  1889,  and  all  the  parties  to  these  several  transactions 
understood  and  believed  that  the  conveyance  and  purported  release 
amounted  to  a  transfer  of  both  the  legal  and  equitable  title  from 
M.  to  the  bank,  and  thereupon  the  bank  and  its  successors  in  in- 
terest with  full  knowledge  and  consent  of  M.,  entered  into  the  sole, 
exclusive  and  open  possession  of  the  premises  and  continued  such 
possession  uninterruptedly  and  with  the  knowledge  and  consent  of 
and  without  objection  from  M.,  held,  that  the  possession  by  the 
bank  and  its  successors  was  adverse  and  hostile  to  any  and  all  claim 
of  title  or  possession  by  M.  and  her  heirs,  and  that  such  adverse 
possession  did,  upon  the  lapse  of  the  statutory  period  of  five  years, 
constitute  a  complete  bar  to  an  action  by  M.'s  heirs  to  redeem  the 
property. 

3.  Where  the  full  purchase  price  agreed  upon  was  at  the  time 
paid  and  the  purchaser  took  possession  under  written  instruments 
which  both  the  vendor  and  vendee  at  the  time  thought  sufficient  to 
pass  both  the  legal  and  equitable  title  to  the  premises,  the  pos- 
session so  taken  and  maintained  will  be  held  to  have  been  adverse 
to  the  vendor,  although  it  should  thereafter  appear  that  the  writ- 
ings under  which  the  possession  was  taken  did  not  amount  to  the 

.     transfer  of  title  but  was  in  law  only  a  mortgage. 

4.  In  such  case,  even  though  it  should  be  conceded  that  the  entry 
was  not  made  under  an  absolute  title,  it  is  clear  that  it  was  done 
under  color  of  title  and  without  any  purpose  of  ever  restoring 
possession  to  the  vendor  and  is  therefore  sufficient  to  initiate  an 
adverse  possession. 

5.  Under  the  facts  of  this  case,  held,  that  the  defendants  have 
maintained  an  adverse  possession  for  about  ten  years  prior  to  the 
commencement  of  the  plaintiff's  action,  and  that  the  same  con- 
stituted a  bar  to  the  prosecution  of  plaintiff's  action  under  the 
pjovisions  of  sections  4036  and  4037  of  the  Bevised  Statutes. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Nez  Perce  CJounty. 
Honorable  Edgar  C.  Steele,  Judge. 

Bender  &  Lingenfelter,  for  Appellant. 

Where  a  warranty  deed  and  the  agreement  to  reconvey 
were  given  at  the  same  time  upon  said  date  between  the  same 
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parties  for  the  same  consideration  and  upon  the  same^'land, 
they  constitute  a  mortgage.  {Kelly  v.  Leachman,  3  Idaho, 
392,  29  Pac.  849 ;  Pritchard  v.  Butler,  4  Idaho,  518,  43  Pac. 
73;  WUson  v.  Thompson,  4  Idaho,  678,  43  Pac.  557.)  The 
authorities  are  uniform  in  holding  that  in  those  states  where 
the  title  remains  in  the  mortgagor,  a  mortgage  cannot  be  con- 
verted into  a  conveyance  by  the  parties  canceling  and  deliv- 
ering over  the  conveyance  of  indebtedness.  We  cite  and 
quote  from  the  following  authorities  upon  this  subject:  O'Dell 
V.  Montrose,  68  N.  Y.  499;  Dupont  v.  Wertheman,  10  Cal. 
368 ;  Brown  v,  Bryan,  6  Idaho,  1,  51  Pac.  995 ;  Peugh  v.  Davis, 
96  U.  S.  332,  24  L.  ed.  775;  Keller  v.  Kirby,  34  Tex.  Civ. 
App.  404,  79  S.  W.  82.  A  national  bank  cannot  acquire  title 
to  real  property  by  equitable  estoppel  in  violation  of  the 
national  banking  statute.  Nor  will  a  court  of  equity  reform 
the  release  of  March  28,  1890  (the  executory  agreement),  to 
conform  with  the  intentions  of  the  parties  to  specifically  en- 
force it  in  contravention  of  the  United  States  statute.  (U. 
S.  Rev.  Stats.,  sec.  5137 ;  Case  v.  Kelly,  133  U.  S.  21,  10  Sup. 
Ct.  Rep.  216,  33  L.  ed.  513 ;  Dickinson  v.  Qlenney,  27  Conn. 
104;  Thomas  v.  Railroad  Co.,  101 'IT.  S.  71,  25  L.  ed.  950; 
M'Cutcheon  v.  Merz  Capsule  Co.,  71  Fed.  795, 19  C.  C.  A.  108, 
31  L.  R.  A.  415 ;  St.  Louis  etc.  R.  Co.  v.  Terre  Haute  etc.  R. 
Co.,  145  IT.  S.  393,  12  Sup.  Ct.  Rep.  953,  36  L.  ed.  748;  Union 
Pac.  R.  Co.  V.  Chicago  etc.  R.  Co.,  163  U.  S.  597,  16  Sup.  Ct. 
Rep.  1173,  41  L.  ed.  277;  Central  Transp.  Co.  v.  Pullman 
Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  Rep.  478,  35  L.  ed. 
55;  Reed  v.  Johnson,  27  Wash.  42,  67  Pac.  381,  57  L.  R.  A. 
404.)  There  must  have  been  knowledge  on  the  part  of  the 
plaintiff  of  the  existence  of  the  right  of  redemption,  for  there 
can  be  no  laches  in  failing  to  assert  rights  of  which  a  party 
is  wholly  ignorant,  and  whose  existence  he  had  no  reason 
to  apprehend.  {Halstead  v.  Grinnan,  152  U.  S.  416,  14  Sup. 
Ct.  Rep.  641,  38  L.  ed.  495 ;  Ritchie  v.  Sayers,  100  Fed.  537 ; 
Godkin  v.  Cohn,  80  Fed.  465,  25  C.  C.  A.  557.)  Laches  is 
not  a  defense  in  action  to  redeem  a  mortgage  under  the  stat- 
ute which  provides  that  adverse  possession  alone  is  a  defense. 
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Idaho  Bev.  Stats.,  sec.  4062 1  Murphy  r.  Crowley,  140  Cal. 
141,  73  Pac.  820;  Goodnow  v.  Parker,  112  CaL  437,  44  Pac 
740;  Kenney  v.  Parks,  137  CaL  527,  70  Pac  556;  Stewart 
V.  Thompgan,  32  CaL  263;  City  of  Oakland  v.  Carpenter, 
13  CaL  540;  Eager  v.  Shindler,  29  CaL  48;  Clausen  v.  Meister, 
93  CaL  555,  29  Pac.  232;  Brown  v.  Cloud  Co.  Bank,  2  Kan. 
App.  352,  42  Pac.  593;  Missouri  Sav.  etc,  Co.  v.  Bice,  84 
Fed.  133,  28  C.  C.  A.  305;  Hall  v.  Amott,  80  CaL  348,  22 
Pac.  200;  McPherson  v.  Hay  ward,  81  Me.  329,  17  AtL  164; 
Knowlton  v.  Walker,  13  Wis.  305;  Chapin  v.  Wright,  41  N. 
J.  Eq.  438,  5  AU.  576;  Cohen  v,  MitcheU  (CaL),  9  Pac.  649; 
Wardner  v,  Enslen,  73  CaL  291,  14  Pac.  874;  Baynor  v.  Drew, 

72  CaL  307,  13  Pac.  866:  Houston  v.  National  etc.  Assn.,  80 
Miss.  31,  92  Am.  St.  Rep.  565,  31  South.  540;  HiU  v.  Nash, 

73  ?Jiss.  849,  19  South.  710;  Moore  v.  Dick,  187  Mass.  207, 
72  N.  E.  967.)  Adverse  possession  must  be  in  opposition  to 
the  title  and  not  under  the  title  pursuant  to  an  agreement. 
(Parish  v.  Coon,  40  CaL  33;  Kerris  v.  Dean,  77  Cal.  655, 
19  Pac.  817;  Kerns  v.  McKean,  65  CaL  411,  4  Pac.  404;  Eev. 
Stats.  1887,  sec.  4039;  1  Ency.  of  Law,  p.  978;  4  Rose's  Notes 
on  U.  S.  Supreme  Court  Rfeports,  p.  505 ;  Davis  v.  Devanney,  7 
Idaho,  742,  65  Pac.  500;  Southern  Cal.  B.  Co.  v.  Slauson 
(CaL),  68  Pac.  108;  Kirk  v.  Smith,  9  Wheat.  288,  6  L  ed.  92; 
Alexander  v,  Wheeler,  69  Ala.  341 ;  Allen  v.  Smith,  6  Blackf . 
528;  Armstrong  v.  Bisieau.  5  Md.  256,  59  Am.  Dec.  115; 
Clarke  v.  McClure,  10  Gratt.  310;  Potts  v.  Coleman,  67  Ala. 
228.)  The  further  authorities  cited  by  the  appellant  are 
quoted  and  considered  in  the  opinion. 

James  E.  Babb,  for  Respondent. 

The  findings  cover  all  issues.  If  they  did  not,  appellant's 
record  not  showing  any  objections  below  on  that  score,  no 
objection  can  be  urged  now.  (Parker  v.  Beagle,  4  Idah#, 
4.13,  40  Pac.  61 ;  Bunnell  dt  Eno  Inv.  Co.  v.  Curtis,  5  Idaho, 
(552,  51  Pac.  767;  McCormick  v.  Friedman,  7  Idaho,  686,  65 
Pac.  441.)  The  plaintiff  in  a  court  of  equity  cannot  have  re- 
lief based  on  invalidity  of  oral  contract  because  it  should 
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have  been  in  writing  under  statute  of  frauds.  (Denver  etc. 
R.  R.  Co.  V.  Ristiney  11  Fed.  58,  23  C.  C.  A.  13;  Jarrett  v. 
Johnston,  11  Gratt.  327;  Stowell  v.  Tucker,  1  Idaho,  312,  62 
Pac.  1033;  Grumley  v.  Webb,  48  Mo.  562;  CuUigan  v.  Win- 
gerter,  57  Mo.  241;  Curtis  v.  Hulbird,  46  111.  App.  419; 
Browne  on  Statute  of  Frauds,  5th  ed.,  sec.  123;  Orice  v.  Wood- 
worth,  10  Idaho,  459,  80  Pac.  912,  69  L.  R.  A.  584;  Rowland 
V.  Oarman,  1  J.  J.  Marsh.  (Ky.)  76,  19  Am.  Dec.  54;  Nelson 
V.  Forgey,  4  J.  J.  Marsh.  569 ;  Barnes  v.  Wise,  3  T.  B.  Mon. 
(Ky.)  167.)  Payment  of  purchase  price  and  change  of  pos- 
session will  take  case  out  of  statute  of  frauds.  (2  Warvelle 
on  Vendors,  sees.  767,  768;  Arguello  v.  Edinger,  10  Cal.  150; 
Willis  V.  Wozencraft,  22  Cal.  607;  Calanchini  v.  Branstetter, 
84  Cal.  249,  24  Pac.  149;  Metropolitan  Lumber  Co.  v.  Lake 
Superior  Ship-Canal  etc.  Co.,  101  Mich.  577,  60  N.  W.  278; 
20  Am.  &  Eng.  Ency.  of  Law,  p.  942.)  The  voluntary  sur- 
render or  cancellation  of  a  defeasance  or  an  instrument  in 
the  nature  of  one,  as  a  general  rule,  renders  the  conveyance 
absolute  and  vests  complete  title  in  the  grantee  therein.  Such 
a  case  is  an  exception  to  the  maxim,  '^  Once  a  mortgage,  always 
a  mortgage."  {Oreen  v.  Butler,  26  Cal.  595;  West  v.  Reed, 
55  111.  242 ;  Trull  v.  Skinner,  17  Pick.  213 ;  Vennum  v.  Bab- 
cock,  13  Iowa,  194;  Marshal  v.  Stewart,  17  Ohio,  356;  Sea- 
well  V.  Hendricks,  4  Okla.  435,  46  Pac.  557;  Stall  v.  Jones, 
41  Neb.  706,  66  N.  W.  653;  Carpenter  v.  Carpenter,  70  111. 
457;  Shubert  v.  Stanley,  52  Ind.  46;  Niggeler  v.  Maurin,  34 
Minn.  118,  24  N.  W.  369 ;  Bazemore  v.  Mullins,  52  Ark.  207, 
12  S.  W.  474;  Wilson  v.  Carpenter,  62  Ind.  495;  McMillan 
V.  Jewett,  85  Ala.  476,  5  South.  145 ;  Scanlan  v.  Scanlan,  134 
lU.  630,  25  N.  E.  652;  Seymore  v.  Mackay,  126  111.  341,  18 
N.  E.  552;  Watson  v.  Edwards,  105  Cal.  70,  38  Pac.  567; 
Bradbury  v.  Davenport,  114  Cal.  593,  55  Am.  St.  Rep.  92,  and 
note,  40  Pac.  1062.)  The  assent  of  the  person  sought  to 
be  placed  in  such  fiduciary  relation  must  be  shown  in  order 
to  adjudge  such  person  as  a  trustee.  (Patton  v.  Warner,  11 
App.  D.  C.  149.)  Evidence  of  mere  loose  declarations  of 
persons  holding  the  legal  title  and  of  verbal  admission  or 
statements  of  persons  since  dead  is  insufficient  to  establish 
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a  resulting  trust.  {May hew  v.  Burke,  3  Idaho,  333,  29  Pac. 
106;  Curd  V.  Brown,  148  Mo.  82,  49  S.  W.  990;  Boyd  v. 
Cleghorn,  94  Va.  780,  27  S.  E.  574;  Rice  v.  Rigley,  7  Idaho, 
115,  61  Pac.  290;  Morrow  v.  Matthew,  10  Idaho,  423,  79  Pac. 
196 ;  Deeds  v,  Stephens,  10  Idaho,  332,  79  Pac.  77 ;  Dugan  v. 
O'Donnell,  68  Fed.  992.)  Laches  is  a  bar  to  an  action  for 
redemption.     {Hayward  v,  Elliott  Nat.  Bank,  96  U.  S.  611, 

24  L.  ed.  855;  Twin  Lick  OU  Co.  v.  Marbury,  91  U.  S.  587, 
23  L.  ed.  328 ;  Carr  v.  Thompson,  87  N.  Y.  160;  Mills  v.  Mills, 
115  N.  Y.  80,  21  N.  E.  714;  McQuiddy  v.  Ware,  20  WaU. 
14-20,  22  L.  ed.  311;  Marsh  v.  Whitmore,  21  WaU.  178,  22  L. 
ed.  482;  Simmons  v.  Baynard,  30  Fed.  532;  Hammond  v. 
Hopkins,  143  U.  S.  224,  12  Sup.  Ct.  Rep.  418,  36  L.  ed.  134; 
Hoyt  V.  Latham,  143  U.  S.  563,  12  Sup.  Ct.  Rep.  568,  36  L. 
ed.  259 ;  Joyce  v.  Growney,  154  Mo.  253,  55  S.  W.  466 ;  Black- 
ledge  V,  Blackledge  (Iowa),  91  N.  W.  818;  Mantle  v.  Spec- 
ulator Mn.  Co.,  27  Mont.  473,  71  Pac.  665;  Barr  v.  New 
York  etc.  R.  Co.,  125  N.  Y.  263,  26  N.  E.  145;  Burling  v. 
Newlands  (Cal.),  39  Pac.  49.)  In  case  of  violation  of  a 
trust  or  other  fraud  the  law  does  not  require  actual  knowl- 
edge of  all  the  facts.  If  the  party  injured  failed  or  omitted 
to  obtain  knowledge  w^hen  it  was  obtainable,  if  knowledge  of 
the  circumstances  were  such  as  would  have  reasonably  in- 
duced an  inquiry  and  effort  to  obtain  such  knowledge,  it  is 
sufficient  to  hold  the  party  guilty  of  laches.  {New  Albany 
V.  Burke,  11  Wall.  96,  107,  20  L.  ed.  155 ;  Bowman  v.  Wal- 
tham,  1  IIow.  189,  11  L.  ed.  97 ;  Wood  v.  Carpenter,  101  U.  S. 
837,  25  L.  ed.  1081;  Teall  v.  Slavin,  40  Fed.  774;  Sedlack  v. 
Sedlack,  14  Or.  540,  13  Pac.  452;  2  Pomeroy's  Equity  Juris- 
prudence, sec.  965 ;  Whitney  v.  Fox,  166  U.  S.  637,  17  Sup.  Ct. 
Rep.  713,  41  L.  ed.  1145;  Rtigan  v.  Sabin,  53  Fed.  415,  3 
C.  C.  A.  578 ;  Parker  v.  Kuhn,  21  Neb.  413,  59  Am.  Rep.  838, 
32  N.  W.  74;  Wright  v.  Davis,  28  Neb.  479,  26  Am.  St.  Rep. 
347,  44  N.  W.  490;  Bruner  v.  Finley,  187  Pa.  St.  389,  41  Atl. 
334;  Chalmer  v.  Bradley,  1  Jac.  &  W.  51;  Curtis  v.  Lakin, 
94  Fed.  251,  36  C.  C.  A.  222 ;  Swift  v.  Smith,  79  Fed.  709, 

25  C.  C.  A.  154 ;  Naddo  v.  Bardon,  51  Fed.  493,  2  C.  C.  A. 
335 ;  Allen  v.  Allen,  47  Mich.  74,  10  N.  W.  113 ;  Bland  v. 
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Fleeman,  58  Ark.  84,  23  S.  W.  4 ;  Chapman  v.  Bank  of  Cal., 
97  Cal.  155,  31  Pac.  896;  Irwin  v,  Holbrook,  32  Wash.  349, 
73  Pac.  360;  McRoberts  v.  Carneal  (Ky.),  44  S.  W.  442; 
Farrand  v.  Land  etc.  Imp.  Co.,  86  Fed.  393,  30  C.  C.  A.  128 ; 
Armory  v.  Armory,  6  Biss.  174,  1  Fed.  Cas.  777 ;  McCann  v. 
Welch,  106  Wis.  142,  81  N.  W.  996;  Ryan  v.  Woodin,  9  Idaho, 
525,  75  Pae.  261 ;  Hopkins  v.  Stephenson,  1  J.  J.  Marsh.  341 ; 
Pickens  v.  Walker's  Heirs,  3  Dana,  167.  Where  the  prop- 
erty is  of  a  speculative  nature,  see  Sagadahoc  Land  Co.  v. 
Ewing,  65  Fed.  702,  13  C.  C.  A.  83 ;  Kinney  v.  Consolidated 
Vir.  Min.  Co.,  4  Saw.  382,  Fed.  Cas.  No.  7827;  Williams  v. 
Rhodes,  81  111.  571.)  To  set  aside  an  executor's  sale  of  real 
estate  to  pay  debts,  on  the  ground  that  the  executor  was  inter- 
ested with  the  purchaser,  held  laches.  {Norfolk  etc.  Hosiery 
Co.  tr.  Arnold,  49  N.  J.  Eq.  390,  23  Atl.  514.)  In  an  action 
to  set  aside  a  deed  on  the  ground  of  fraud,  the  fraud  is  dis- 
covered, within  the  meaning  of  the  statute  of  limitations, 
when  the  deed  was  recorded.  {Francis  v.  Wallace,  77  Iowa, 
373,  42  N.  W.  323;  Leas  v.  Oerverich,  77  Iowa,  275,  42  N. 
W.  194;  Allen  v.  Wisconsin  etc.  Ry.  Co.,  90  Iowa,  473,  57  N. 
W.  1121 ;  Laird  v.  Kilbourne,  70  Iowa,  83,  30  N.  W.  9 ;  Bishop 
V.  Knowles,  53  Iowa,  268,  5  N.  W.  139 ;  Clark  v.  Van  Loon, 
108  Iowa,  250,  75  Am.  St.  Rep.  219,  79  N.  W.  88;  Cockrell 
V.  Cockrell  (Ky.),  15  S.  W.  1119;  Poynter  v.  Mallory,  20 
Ky.  Law.  Rep.  284,  45  S.  W.  1042;  Vodne  v.  Tynan  (Tex. 
Civ.  App.),  57  S.  W.  680;  Hecht  v.  Slaney,  72  Cal.  363,  14 
Pac.  89;  Shelby  County  v.  Brag,  135  Mo.  291,  36  S.  W.  600.) 
Plaintiff  is  not  entitled  to  any  relief  on  the  ground  of  ultra 
vires;  the  sovereign  alone  can  object.  {National  Bank  v. 
Matthew,  98  U.  S.  628,  25  L.  ed.  188;  National  Bank  v.  Whit- 
ney, 103  U.  S.  99,  26  L.  ed.  443;  Swope  v.  Leffingwell,  105 
U.  S.  3,  26  L.  ed.  939.  To  the  sairie  effect,  see  Savings  etc. 
Co.  V.  Bear  Valley  Irr.  Co.,  112  Fed.  701 ;  Sanders  v.  Thorn- 
ton, 97  Fed.  863,  38  C.  C.  A.  508.)  It  is  valid  until  assailed 
in  a  direct  proceeding  instituted  for  that  purpose.  {National 
Bank  v.  Matthews,  98  U.  S.  621,  25  L.  ed.  188 ;  National  Bank 
V.  Whitney,  103  U.  S.  99,  26  L.  ed.  443 ;  Reynolds  v.  Craw- 
fordsville  Bank,  112  U.  S.  405,  5  Sup.  Ct.  Rep.  213,  28  L. 


Digitized  by 


Google 


458     Fountain  v.  Lewiston  National  Bank.      [11  Idaho, 


statement  of  Facta. 


ed.  733;  Cowell  v.  Springs  Co.,  100  U.  S.  55,  25  L.  ed.  547; 
Hamsher  v.  Hamsher,  132  111.  273,  23  N.  E.  1123,  8  L.  R.  A. 
556;  Herionimus  v.  Sweeney,  83  Md.  160,  55  Am.  St.  Rep. 
333,  34  Atl.  823,  33  L.  R.  A.  99 ;  Hanson  v.  Little  Sisters  of 
the  Poor,  79  Md.  441,  32  Atl.  1052,  32  L.  R.  A.  293;  In  re 
Stickney's  Will,  85  Md.  107,  60  Am.  St.  Rep.  308,  35  L.  R.  A. 
693,  36  Atl.  654.)  The  statute  of  limitations  and  the  doc- 
trine of  laches  operate  as  against  the  plaintiff  in  this  action, 
notwithstanding  she  is  a  married  woman.  {Broderick^s  WiU, 
n  Wflll.  503,  22  L.  ed.  599;  Gibson  v.  Herriott,  55  Ark.  85, 
17  S.  W.  589;  Orice  v.  Woodworth,  10  Idaho,  459,  109  Am. 
St.  Rep.  214,  80  Pac.  912,  69  L.  R.  A.  584.)  The  action  is 
barred  by  the  statute  of  limitations.  {Webber  v.  Clarke,  74 
Cal.  11,  15  Pac.  431;  Hicks  v.  Coleman,  25  Cal.  122,  85  Am, 
Dec.  103;  Hoag  v.  Pierce,  28  Cal.  191;  McKee  v.  Greene,  31 
Cal.  420;  Ayres  v.  Bensley,  32  Cal.  631;  Russell  v.  Harris,  38 
Cal.  426,  99  Am.  Dec.  421;  Donohue  v.  GaUavan,  43  Cal.  573; 
Spect  V.  Hagar,  65  Cal.  443,  4  Pac.  419;  Packard  v.  Moss,  68 
Cal.  127,  8  Pac.  818;  Jones  v,  Gillis,  45  Cal.  542,  543;  Gregory 
V.  Haynes,  13  Cal.  595 ;  San  Francisco  etp.  Co.  v.  Cdlderwood, 
31  Cal.  589,  91  Am.  Dec.  542;  Goodwin  v.  McCabe,  75  CaL  584, 
17  Pac.  706;  Dice  v.  Brown,  98  Iowa,  297,  67  N.  W.  253; 
DeFrieze  v.  Quint,  94  Cal.  653,  28  Am.  St.  Rep.  151,  30  Pac.  1, 
and  note.) 

STATEMENT  OP  PACTS. 

The  record  brings  to  this  court  the  second  amended  com- 
plaint of  the  plaintiff,  and  the  cause  of  action  therein  stated 
is  one  to  have  a  deed  absolute  on  its  face  declared  a  mortgage, 
and  praying  for  a  decree  permitting  the  plaintiff  to  redeem 
the  lands  and  premises  covered  by  such  conveyance.  The 
tract  of  land  conveyed  is  one  hundred  and  sixty  acres,  whidi 
was  at  that  time  adjoining  the  city  of  Lewiston  and  is  now 
included  within  the  corporate  limits  thereof.  A  detailed  his- 
tory of  the  facts  to  be  considered  in  the  determination  of  this 
appeal  is  set  out  in  the  court's  hidings.  Findings  numbered 
8  and  9  are  as  follows: 
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•'VIII. 
*'That  on  the  twenty-seventh  day  of  July,  1888,  the  said 
Mary  McQueen  executed  and  delivered  to  William  F.  Ketten- 
bach,  Sr.,  a  mortgage,  bearing  date  on  that  day,  wherein  and 
whereby  she  mortgaged  to  said  William  F.  Kettenbach,  Sr., 
the  real  property  described  in  the  said  second  amended  com- 
plaint in  this  action,  to  secure  the  payment  of  the  principal 
sum  of  $1,250  and  interest;  that  said  mortgage  was  recorded 
July  28,  1888,  in  the  recorder's  office  of  Nez  Perce  county, 
state  of  Idaho,  in  volume  55  of  Mortgages,  at  page  103 ;  that 
the  indebtedness  which  said  mortgage  secured  was  evidenced 
by  a  promissory  note  of  said  Mary  McQueen,  payable  to  said 
William  F.  Kettenbach,  Sr.,  or  order,  and  the  said  promissory 
note  waa  thereafter,  by  the  said  William  F.  Kettenbach,  Sr., 
for  value,  assigned  and  delivered  to  the  defendant,  the  Lewis- 
ton  National  Bank,  and  the  said  bank  was  the  owner  and 
holder  of  said  promissory  note  and  said  mortgage,  on  the 
eighteenth  day  of  October,  1889,  and  no  part  of  the  same 
liad  then  been  paid. 

"IX. 

''That  on  the  eighteenth  day  of  October,  1889,  the  said 
Mary  McQueen  executed  and  delivered  to  said  bank  a  war- 
ranty deed,  wherein  and  whereby  she  conveyed  and  warranted 
to  said  Lewiston  National  Bank  the  real  property  described 
in  the  said  complaint  in  this  action;  that  the  said  deed  was 
made  in  consideration  of  the  sum  of  $1,486.75,  that  being 
the  amount  due  on  that  date  upon  said  promissory  note  se- 
cured by  mortgage  as  aforesaid,  and  for  the  consideration  that 
the  bank  would  execute  with  the  said  Mary  McQueen  a  written 
agreement  hereinafter  mentioned,  for  reconveyance  of  said 
property  to  said  Mary  McQueen;  that  the  said  deed  was  ac- 
knowledged by  said  Mary  McQueen,  and  her  acknowledgment 
thereto  certified  so  as  to  entitle  the  same  to  be  recorded,  and 
the  same  was  recorded  October  18,  1889,  in  the  recorder's 
office  of  Nez  Perce  county,  in  book  54  of  Deeds,  at  page  535 ; 
that  on  the  execution  and  delivery  of  said  deed  by  the  said 
Mary  McQueen  to  the  said  bank,  the  said  bank  received  the 
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same  in  full  satisfaction  and  discharge  of  the  indebtedness 
theretofore  owing  by  the  said  Mary  McQueen  to  the  said  bank, 
and  said  bank  thereupon  surrendered  and  delivered  the  said 
note  of  the  said  Mary  McQueen  to  her,  and  took  no  other  note 
in  the  place  thereof,  and  caused  an  entry  to  be  made  in  its 
registry  of  said  note  that  the  same  had  been  paid,  and  caused 
said  real  estate  encumbered  by  the  said  mortgage  to  be  regis- 
tered in  its  books  as  real  estate,  and  stated  therein  that  the 
same  was  acquired  October  18,  1889;  that  on  the  said  eigh- 
teenth day  of  October,  1889,  the  said  Lewiston  National  Bank 
executed  with  the  said  Mary  McQueen  a  certain  instrument  in 
writing,  wherein  and  whereby  the  said  bank  promised  and 
agreed  to  convey  the  said  real  estate  to  the  said  Mary  Mc- 
Queen, on  the  payment,  by  June  18,  1890,  by  her,  of  $1,468.75, 
with  interest  thereon  from  October  18,  1889,  until  paid  at 
the  rate  of  one  and  one-fourth  per  cent  per  month,  and  all 
taxes  and  assessments  of  whatsoever  nature  which  were  or 
might  become  due  upon  the  said  real  estate;  and  that  she, 
while  not  in  default  of  such  payment,  might  have  possession 
of  the  lands,  and  she,  the  said  Mary  McQueen,  in  and  by  said 
written  agreement,  promised  and  agreed  to  pay  the  said  sum 
and  interest  on  the  eighteenth  day  of  June,  1890,  and  the  taxes 
and  assessments  as  aforesaid,  and  the  said  last-mentioned  in- 
strument was  duly  acknowledged  by  the  parties  thereto,  and 
their  acknowledgments  were  duly  certified  thereon,  so  as  to 
entitle  the  same  to  be  recorded,  and  it  was  thereafter  deliv- 
ered to  the  said  Mary  McQueen,  and  waa  thereupon,  at  her 
request,  filed  for  record  and  recorded  in  the  recorder's  office 
of  Nez  Perce  county,  state  of  Idaho,  on  the  eighteenth  day  of 
October,  1889;  that  it  was  the  agreed  and  expressed  pur- 
pose of  the  parties  to  the  said  last-mentioned  deed  and  con- 
tract, to  place  the  title  to  the  real  estate  therein  described, 
in  the  said  bank  in  such  a  way  as  to  save  the  necessity  of  a 
foreclosure  suit  for  the  purpose  of  vesting  the  title  in  said 
bank,  in  case  ]Mary  McQueen  should  not  make  the  payments 
stipulated  in  said  contract;  that  the  consideration  expressed  in 
said  deed,  coupled  with  the  privilege  given  by  the  said  bank 
to  the  said  Mary  ^McQueen  in  the  said  contract,  represented  at 
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that  date  the  reasonahle  value  of  the  real  estate  therein  de- 
scribed ;  that  thereafter  and  on  the  fourteenth  day  of  March, 
1890,  the  said  Mary  McQueen  executed  what  is  commonly 
known  as  a  bond  for  a  deed,  wherein  and  whereby  she  obli- 
gated hei-self  unto  said  William  F.  J^ettenbach,  Sr.,  to  make, 
execute  and  deliver  unto  him  a  good  and  sufficient  convey- 
ance with  the  usual  covenants  of  warranty  of  the  land  de- 
scribed in  the  said  mortgage  and  said  warranty  deed  dated 
October  18,  1889,  in  consideration  of  the  sum  of  $3,300.     At 
the  time  of  the  execution  of  said  bond  for  deed  it  was  agreed 
and  understood  by  the  parties  that  the  consideration  of  $3,300 
therein  named  consisted  of  the  amount  specified  in  the  bond 
for  deed  aforesaid,   dated   October  18,   1889,   with  interest 
thereon  until  the  time  of  the  payment  of  said  $3,300,  less  taxes 
on  the  property  described  in  said  bond  for  deed  which  the 
bank  had  paid  since  the  18th  of  October,  1889,  and  the  balance 
of  said  $3,300,  whatever  it  should  be,  to  be  paid  in  cash,  and 
that  the  said  Mary  McQueen  should  execute  and  deliver  her 
deed  as  called  for  in  said  bond  for  deed  dated  March  14,  1890, 
on  payment  to  her  in  cash  of  the  balance  of  the  sum  of  $3,300, 
over  and  above  the  amount  named  in  said  bond  for  deed, 
dated  October  18,  1889,  with  interest,  and  less  the  taxes  which 
the  bank  had  paid ;  that  said  bond  for  deed  dated  March  14, 
1890,  was  secured  in  the  interest  of  the  Lewiston  National 
Bank  for  the  purpose  of  procuring  a  release  of  Mary  Mc- 
Queen's right  to  purchase  the  said  land  under  the  bond  for 
deed  dated  March  18,  1889 ;  that  said  William  F.  Kettenbach, 
Sr.,  indorsed  on  the  back  of  said  bond  for  deed,  dated  March 
14,  1890,  the  following  instructions  to  Frank  W.  Kettenbach, 
to  wit :  *  The  bank  has  a  deed,  just  canceled  the  old  bond  that 
will  make  it  all  right.'    That  on  or  about  the  fourteenth  day 
of  March,  1890,  and  prior  to  the  conveyance  hereinafter  men- 
tioned, from  the  Lewiston  National  Bank  to  C.  J.  Smith,  the 
said  bank  agreed  to  sell  and  convey  the  real  estate  described 
in  said  deed  of  October  18,  1889,  and  other  real  estate  to 
William  P.  Kettenbach,  Sr.,  for  a  consideration  which  was  to 
equal  the  amount  that  the  said  lands  had  cost  the  said  bank; 
that  thereafter  and  prior  to  the  time  the  said  Lewiston  Na- 
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tional  Bank  conveyed  the  said  land  to  the  said  William  F. 
Kettenbach,  Sr.,  pursuant  to  the  said  agreement  of  purchase 
last  mentioned,  the  said  William  F.  Kettenbach,  Sr.,  made  sale 
of  the  said  lands  and  other  lands  to  the  defendant  C.  J.  Smith, 
and  the  transactions  were  closed  at  the  request  of  William  F. 
Kettenbach,  Sr.,  by  a  conveyance  from  the  said  Lewiston 
National  Bank  direct  to  the  said  C.  J.  Smith,  without  any 
conveyance  having  been  made  by  the  said  bank  to  the  said 
William  F.  Kettenbach,  Sr.;  that  said  conveyance  to  said 
defendant,  C.  J.  Smith,  by  the  Lewiston  National  Bank  bore 
date  of  March  24,  1890,  and  was  executed  by  the  said  bank 
by  said  William  F.  Kettenbach,  Sr.,  its  cashier,  at  Portland, 
in  the  state  of  Oregon,  and  was  forwarded  by  the  said  William 
F.  Kettenbach,  Sr.,  to  the  Lewiston  National  Bank  at  Lewis- 
ton,  Idaho,  where  the  same  was  delivered  by  the  said  bank  by 
filing  the  same  for  record  in  the  recorder's  office  of  Nez  Perce 
county,  state  of  Idaho,  on  April  3,  1890,  when  the  same  was 
duly  recorded  in  said  recorder's  office  in  a  volume  kept  therein 
for  the  recording  of  deeds;  that  on  the  twenty-ninth  day  of 
March  and  the  first  day  of  April,  1890,  the  said  Mary  Mo- 
Queen  was  released  by  said  bank  from  all  liability,  if  any,  to 
it  and  was  paid  pursuant  to  said  bond  for  a  deed,  dated  March 
14,  1890,  the  difference  between  the  principal  sum  named  in 
said  bond  for  deed  dated  October  18,  1889,  and  interest  there- 
on at  one  and  one-fourth  per  cent  per  month  from  that  date 
until  the  dates  of  such  payment,  less  the  taxes  the  bank  had 
paid  on  said  lands,  and  the  sum  of  $3,300,  which  difference 
amounted  to  about  the  sum  of  $1,712.05,  which  was  paid  to 
her  in  cash,  and  in  consideration  thereof  she  delivered  to  the 
said  Lewiston  National  Bank  the  said  bond  for  deed  dated 
October  18,  1889,  with  the  following  indoi*sement  written  and 
signed  thereon  by  her,  and  sworn  to  by  her  before  the  probate 
judge  of  said  Nez  Perce  county,  to  wit:  *For  value  received, 
I  hereby  release  the  within  obligation,  and  direct  that  the 
county  recorder  of  Nez  Perce  county  release  the  same  on  the 
records.  Mary  McQueen.  Territory  of  Idaho,  County  of  Nez 
Perce,  ss.  Mary  McQueen,  being  first  duly  sworn,  deposes 
and  says,  that  she  is  a  party  to  the  within  agreement,  and  that 
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the  above  release  was  made  for  the  purpose  therein  men- 
tioned. Mary  McQueen.  Subscribed  and  sworn  to  before  me 
this  twenty-sixth  day  of  March,  1890.  W.  M.  Rice,  Probate 
Judge.'  That  thereupon  the  said  bond  for  deed  last  men- 
tioned, together  with  the  indorsement  of  release  and  verifica- 
tion thereof  as  aforesaid,  was  filed  for  record  in  the  recorder's 
oflSce  of  Nez  Perce  county,  state  of  Idaho,  on  the  twenty-ninth 
day  of  March,  1890,  and  the  said  indorsement  of  release  and 
aflSdavit  were  recorded  in  book  *B'  of  Miscellaneous  Records 
in  said  ofiice,  at  page  15,  on  the  margin  of  the  original  record 
of  said  contract;  that  said  Mary  McQueen  received  and 
was  paid  the  full  consideration  called  for  in  said  bond  for 
deed,  dated  March  14,  1890,  and  the  consideration  so  received 
by  her  for  the  real  estate  therein  described  represented  the 
full  value  of  the  said  lands  at  that  time,  and  the  full  market 
value  thereof;  that  it  was  the  intention  of  the  said  Mary  Mc- 
Queen at  the  time  she  indorsed  said  release  on  said  bond  for 
deed  of  October  18,  1889,  and  swore  to  the  same  before  the 
probate  judge  as  aforesaid  and  delivered  the  same,  to  cause 
the  absolute  title  to  the  real  estate  described  in  said  bond  for 
deed  to  be  vested  in  the  Lewiston  National  Bank,  free  and 
clear  of  any  title,  claim,  interest  or  demand,  on  her  part,  and 
the  said  bank  and  the  said  William  F.  Kettenbach,  Sr.,  be- 
lieved that  such  was  the  effect  of  the  transaction,  and  the 
said  Mary  McQueen  believed  she  had  caused  the  said  lands  to 
be  conveyed  absolutely  to  the  said  bank ;  that  during  the  month 
of  March,  1890,  said  William  F.  Kettenbach,  Sr.,  was  the 
cashier  of  said  bank,  and  the  defendant,  Frank  W.  Ketten- 
bach, was  the  assistant  cashier  of  said  bank,  and  in  the  trans- 
actions concerning  the  said  lands  the  said  Frank  W.  Ketten- 
bach represented  the  said  bank  and  the  said  William-  F.  Ket- 
tenbach, Sr.;  that  said  deed  to  C.  J.  Smith  was  a  warranty 
deed  and  was  made  to  him  in  terms  absolute  upon  its  face  but 
in  fact  to  be  held  by  him  in  trust  for  the  use  and  benefit  of 
himself  and  William  F.  Kettenbach,  Sr.,  Jonathan  Bourne, 
Jr.,  S.  L.  Darrin,  C.  E.  S.  Wood,  K.  A.  G.  McKinzie,  and 
others  who  had  contributed  to  the  payment  of  the  purchase 
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price  of  said  lands  which  was  paid  as  the  consideration  of  the 
deed  that  was  made  to  said  C.  J.  Smith ;  that  the  defendant, 
Frank  W.  Kettenbach,  and  C.  J.  Smith  were  not,  nor  were 
either  of  them,  members  of  the  association  or  syndicate,  or 
one  of  the  persons  for  whose  use  said  C.  J.  Smith  held  the 
title  to  said  lands  when  he  acquired  the  same  in  1890." 

The  court  further  finds:  *'That  very  soon  after  the  twenty- 
ninth  day  of  March,  1890,  and  pursuant  to  the  purchase  of 
said  lands  made  from  the  said  Mary  McQueen,  and  payment 
therefor  made  her  as  aforesaid,  the  said  C.  J.  Smith,  with  her 
knowledf?e  and  consent,  took  possession  of  said  lands,  and  the 
said  C.  J.  Smith  has  thence  hitherto  held  the  sole,  notorious, 
actual,  adverse,  exclusive,  peaceable  and  hostile  possession  of 
said  lands,  and  paid  all  taxes  of  every  nature  which  have 
been  levied  or  assessed  thereon,  before  the  delinquency  thereof, 
and  changed  the  nature  of  the  improvements  on  said  lands, 
removed  fences  surrounding  the  same  therefrom,  and  placed 
other  structures  thereon,  and  since  on  or  about  November, 
1893,  leased  the  said  lands  to  J.  D.  C.  Thiessen,  who  occupied 
and  possessed  the  same  under  such  lease  from  time  to  time 
until  the  commencement  of  this  action,  with  the  knowledge 
and  acquiescence  of  the  said  ^fary  McQueen  at  all  times  until 
her  death,  and  the  knowledge  and  acquiescence  of  the  plain- 
tiff in  this  action ;  that  the  said  J.  D.  C.  Thiessen  at  all  of  the 
said  times  used  said  lands  for  pasturage,  keeping  thereon  many 
thousand  head  of  sheep,  shearing  them  and  feeding  them,  and 
erecting  thereon  corrals,  feeding  troughs,  sheds  for  the  keep- 
ing of  feed,  and  in  which  were  stored  many  tons  of  wool  and 
feed  at  different  seasons  of  the  year." 

The  court  also  finds  that  the  total  sum  paid  to  Mary  Mc- 
Queen for  this  tract  of  land  was  the  full  and  fair  value  of  the 
property  at  the  time  of  the  transaction. 

The  appellant,  Mary  A.  Fountain,  is  the  sole  surviving  heir 
of  Mary  McQueen.  Judgment  was  rendered  and  entered  in 
favor  of  the  defendants  and  against  the  plaintiff.  Plaintiff 
appealed  from  the  judgment  and  from  an  order  denying  her 
motion  for  a  new  trial.     Affirmed. 


Digitized  by 


Google 


Nov.  1905.]      Fountain  v.  Lewiston  National  Bank.    465 

Opinion  of  the  Court — Ailshie,  J. 

AILSHIE,  J.  (After  making  the  foregoing  statement.) — 
After  an  extended  and  laborious  examination  of  the  record, 
three  hundred  and  fifty  pages  of  briefs  and  scores  of  author- 
ities, we  are  convinced  that,  however  the  other  questions 
raised  might  be  resolved,  still  the  appellant  could  not  re- 
cover on  account  of  the  bar  of  the  statute  of  limitations.  It 
is  quite  clearly  established  that  William  F.  Kettenbach,  Sr., 
did  not  at  any  time  during  this  transaction  occupy  or  as- 
sume a  fiduciary  relation  toward  Mary  McQueen.  The  deal- 
ings and  business  transactions  which  took  place  between  them 
were  at  arms-length,  in  the  ordinary  course  of  dealing  in 
business  transactions  of  the  character  involved,  and  no  spe- 
cial, peculiar  or  extraordinary  degree  of  trust  or  confidence 
appears  to  have  been  reposed  in  Kettenbach  by  Mary  Mo- 
Queen.  She  was  a  woman  of  ripe  years,  large  experience, 
wide  observation  and  more  than  average  business  capacity 
and  intelligence.  All  of  her  contracts  and  agreements  with 
Kettenbach  and  the  bank  were  reduced  to  writing  and  placed 
of  record,  and  it  clearly  appears  that  she  was  dealt  with 
fairly  and  was  at  the  time  satisfied  with  the  outcome  of  the 
transaction.  The  evidence  abundantly  supports  the  court's 
finding  that  no  trust  or  fiduciary  relation  existed  between 
Kettenbach  and  Mary  McQueen.  In  such  a  case,  the  find- 
ing of  the  trial  court  would  not  be  disturbed  unless  it 
amounted  to  a  substantial  departure  from  the  facts  clearly 
established  by  the  evidence.  (Morrow  v,  Mathews,  10  Idaho, 
423,  79  Pac.  201;  Stewart  v.  Hauser  (majority  and  dissent- 
ing opinions),  9  Idaho,  53,  72  Pac.  719;  Mayhew  v.  Burke, 
3  Idaho,  333,  29  Pac.  106 ;  Deeds  v.  Stephens,  10  Idaho,  332, 
79  Pac.  79.)  Counsel  for  appellant  cite  and  quote  from 
Smitz  V.  Leopold,  51  Minn.  455,  53  N.  W.  719 ;  King  v.  Rem- 
ington, 36  Minn.  15,  29  N.  W.  352;  Kirby  v,  Lakeshore  B, 
B.  Co,,  120  U.  S.  136,  7  Sup.  Ct.  Rep.  430,  30  L.  ed.  569;  Lant 
V.  Manley,  75  Fed.  635,  21  C.  C.  A.  457,  in  support  of  the 
contention  that  a  trust  and  fiduciary  relation  existed  between 
Kettenbach  and  Mary  McQueen.  We  think  these  authorities 
correctly  state  the  principle  of  law,  but  as  we  read  the  rec- 
Idaho,  Vol.  11—30 
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ord  before  us,  the  facts  of  this  case  do  not  bring  it  within 
the  principle  announced  by  these  authorities. 

Passing  now  to  a  consideration  of  the  bar  of  the  statute, 
we  find  that  the  lands  over  which  this  litigation  is  pending 
were  unoccupied,  semi-arid  lands  adjoining  the  city  of  Lew- 
iston. The  lands  were  in  this  condition  on  March  28,  1890, 
when  Mary  McQueen  indorsed  her  release  on  the  agreement 
of  October  18,  1889.  By  the  agreement  of  October  18,  1889, 
it  was  provided  **that  the  party  of  the  second  part  (Mary 
I\rcQueen)  is  to  have  immediate  possession  of  the  said  prem- 
ises.'' This  seems  to  have  been  a  recognition  at  the  time  and 
among  the  parties  thereto  of  the  bank's  right  of  possession 
in  the  absence  of  this  stipulation.  No  further  specific  acts 
of  control  or  ownership,  other  than  payments  of  taxes,  ap- 
pear to  have  been  exercised  by  either  party  until  1893.  In 
the  latter  year  C.  J.  Smith,  the  purchaser  from  Kettenbach 
and  the  bank,  let  this  land  along  with  a  large  tract  of  ad- 
joining lands  to  J.  D.  C.  Thiessen.  Thiessen  used  and  occu- 
pied the  land  from  that  time  till  the  trial  of  the  cause  for 
a  sheep  camp  and  grazing  purposes.  He  occupied  and  used 
the  land  during  the  winter  and  spring  months  each  year,  and 
kept  large  quantities  of  wool  and  feed  for  his  sheep  stored 
there.  Mary  McQueen  and  also  the  plaintiff  lived  near  the 
land  and  had  actual  notice  that  it  was  being  occupied  and 
used,  and  not  only  this,  but  Thiessen  caused  all  other  stock 
to  be  excluded  from  and  kept  off  of  the  premises.  This  oc- 
cupation and  possession  continued  for  ten  years  undisturbed, 
unquestioned,  uninterrupted  and  exclusive.  The  appellant 
does  not  controvert  the  fact  that  respondents  were  during  this 
period  of  time  in  possession  of  the  premises.  Appellant  does 
argue  with  great  earnestness  that  the  possession  was  not  ad- 
verse, but  was,  on  the  other  hand,  subordinate  to  and  agree- 
able with  the  title  and  possession  of  Mary  McQueen.  It  is 
contended  that  respondents  could  not  claim  title  through 
and  by  virtue  of  the  transactions  with  and  transfer  from  the 
grantor  and  at  the  same  time  hold  possession  thereunder  ad- 
versely to  the  title  and  interest  of  such  grantor.  Upon  this 
contention  the  whole  question  rests. 
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In  support  of  the  contention  that  respondent's  possession 
was  agreeable  and  pursuant  to  the  title  and  possession  of 
Mary  McQueen,  counsel  cite  Farish  v.  Coon,  40  Cal.  33 ;  Kerns 
r.  McKean,  65  Cal.  411,  4  Pac.  404;  Kerns  v.  Dean,  77  Cal. 
555,  19  Pac.  817;  Southern  Cal.  By.  Co,  v.  Slauson  (Cal), 
68  Pac.  108;  Davis  v.  Davanney,  7  Idaho,  742,  65  Pac.  500; 
Kirk  V.  Smith,  9  Wheat.  288,  6  L.  ed.  92;  Alexander  v. 
Wheeler,  69  Ala.  341;  Allen  v.  Smith,  6  Blackf.  528;  Arm- 
strong v.  Risteau,  5  Md.  279,  59  Am.  Dec.  115;  Clarke  v. 
McClure,  10  Gratt.  310;  Potts  v.  Coleman,  67  Ala.  228;  4 
Rose's  Notes  on  U.  S.  Supreme  Court  Reports,  p.  505. 

In  Farish  v.  Coon  the  party  claiming  under  adverse  pos- 
session had  located  school  land  warrants  on  tide  lands  which 
belonged  to  the  state  of  California.  Under  the  statute,  how- 
ever, school  land  warrants  could  only  be  located  on  land  be- 
longing to  the  United  States,  and  it  was  held  that  a  loca- 
tion on  any  other  lands  was  null  and  void  as  against  the 
true  owner,  and  that  it  was  impossible  for  the  locator  to  ac- 
quire adverse  possession,  for  the  reason  that  he  would  be 
under  the  necessity  of  initiating  and  maintaining  such  pos- 
session by  an  act  or  acts  of  trespa^.  It  was  also  held  in 
that  case  that  such  a  location  did  not  amount  to  a  color  of 
title.  In  Kearns  v.  McKean,  **by  the  terms  of  a  written  con- 
tract for  the  sale  of  land  A.  (from  whom  plaintiff  claimed^ 
was  authorized,  on  default  in  the  payment  of  principal  or 
interest  by  B.  (under  whom  defendant  claimed),  to  declare 
the  contract  forfeited  and  ended,  by  depositing  a  written 
notice  to  that  effect  in  the  county  recorder's  office,  and  im- 
mediately thereupon  he  should  be  at  liberty  and  have  the 
right  to  re-enter  into  free  and  full  possession  of  the  prem- 
ises, and  be  restored  to  his  former  estate  therein;  and,  said 
default  occurring,  A.  did  file  the  notice  as  allowed  by  the 
agreement,"  and  it  was  held  that  A.  thereby  became  entitled 
to  the  right  of  possession  of  the  land  and  the  recovery  thereof, 
and  that  B.,  while  holding  under  such  executory  contract, 
was  not  in  adverse  possession  of  the  premises. 

Kerns  v.  Dean  involves  the  same  state  of  facts  passed  upon 
in  Kerns  v.  McKean,  and  the  court  again  said:  ** Defendant 
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having  entered  into  possession  under  contract  with  the  ven- 
dor, his  holding  cannot  be  adverse  unless  its  hostility  has 
been  manifested  by  unequivocal  acts  brought  expressly,  or 
by  legal  implication,  to  the  vendor's  knowledge." 

In  Southern  California  B.  Co.  v,  Slauson,  both  the  facts 
and  conclusion  of  the  court  are  suflSciently  stated  in  the  third 
paragraph  of  the  syllabus  to  give  the  view  of  the  court  upon 
the  possession  or  a  diverse  possession  ss  there  discussed.  It 
is  said:  **A  railroad  company  and  a  land  owner  agreed  that, 
if  the  former  would  lay  its  tracks  over  the  land,  and  put 
in  a  station,  the  owner  would  make  a  deed  of  the  right  of 
way;  and  thereafter  the  road  was  built  and  operated,  but 
no  station  was  built,  nor  did  trains  stop  on  the  land.  Held 
that,  the  railroad  having  gone  into  possession  under  permis- 
sion and  in  consonance  with  the  owner's  title,  which  it  was 
not  to  have  until  the  performance  of  conditions  which  had 
not  been  performed,  the  possession  of  the  railroad  was  not 
adverse  to  the  owner." 

In  Davis  v.  Davanney,  the  claim  of  adverse  possession  was 
predicated  upon  a  possession  of  some  six  years  held  under 
a  contract  to  purchase  the  premises  which  consisted  of  a 
dam  and  irrigation  ditch  and  land  lying  under  the  ditch. 
This  court  held  in  that  case  that  a  title  by  adverse  posses- 
sion or  prescription  could  not  be  obtained  by  permissive  use 
and  occupation. 

An  examination  of  the  other  cases  cited  by  appellant  dis- 
closes that  the  same  principle  runs  through  those  cases  that 
has  been  uniformly  maintained  in  the  cases  just  reviewed. 
The  principle  upheld  in  all  these  cases,  and  I  take  it  to  be  a 
well-established  principle  of  law,  is  that  wherever  the  claim- 
ant enters  into  possession  under  an  agreement  or  contract, 
whereby  in  any  event  or  upon  the  happening  of  any  con- 
tingency he  may  be  under  the  duty  or  necessity  of  restoring 
possession  to  the  grantor  or  true  owner  of  the  premises,  then 
und  in  that  case  his  possession  is  the  possession  of  his  gran- 
tor or  the  true  owner,  and  cannot  be  considered  as  adverse 
to  the  possession  of  him  under  and  from  whom  he  received 
his  possession. 
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The  citation  from  Rose's  Notes  is  an  extract  from  Zeller's 
Lessee  v.  Eckert,  4  How.  (U.  S.)  289,  11  L.  ed.  979,  where 
it  is  said:  **When  one  enters  in  privity  with  the  owner,  the 
statute  does  not  begin  to  run  until  there  is  a  clear,  positive, 
open  disavowal  of  his  title  brought  home  to  his  knowledge.*' 
This  is  undoubtedly  a  correct  statement  of  the  law,  but  there 
seems  to  have  been  more  or  less  confusion  among  the  courts 
as  to  just  when  a  person  enters  or  holds  in  privity  with  a 
grantor  or  adversely  to  him.  It  is  clear,  however,  upon  prin- 
ciple, that  one  who  purchases  a  tract  of  land  and  pays  the 
purchase  price  and  enters  into  the  possession  thereof,  be- 
lieving he  has  title,  whether  he  receives  a  good  deed  of  con- 
veyance, an  imperfect  one,  or  no  deed  at  all,  nevertheless 
enters  into  a  possession  adversely  to  the  vendor  and  all  the 
rest  of  the  world,  and  while  the  entry  is  made  with  the  per- 
mission of  the  owner  it  is  from  that  moment  adverse  to  him, 
and  an  adverse  and  hostile  possession  is  the  real  intent  of 
the  party  to  such  a  contract.  A  phase  of  this  character  of 
entry  and  possession  is  considered  in  Merryman  v.  Bourne, 
9  Wall.  592,  19  L.  ed.  683;  Bybee  v,  Oregon  etc.  B.  Co.,  139 
U.  S.  663,  11  Sup.  Ct.  Rep.  641,  35  L.  ed.  305;  Oregon  Short 
Line  By.  Co.  v.  Quigley,  10  Idaho,  770,  80  Pac.  401. 

The  case  at  bar  differs  somewhat  in  its  facts  and  circum- 
stances from  any  of  the  cases  cited.  Here  whatever  a  court 
might  hold  as  to  the  legal  effect  of  the  deed  and  agreement 
of  October  18,  1889,  and  the  release  of  March  28,  1890,  the 
fact  remains  that  from  and  after  the  latter  date  all  the  par- 
ties to  these  transactions  understood  and  believed  that  both 
the  legal  and  equitable  title  to  :his  property  had  passed  from 
the  grantor,  Mary  McQueen,  to  the  Lewiston  National  Bank, 
and  they  thereafter  dealt  with  reference  to  the  property  on 
that  theory.  The  full  purchase  price  as  agreed  upon  was 
paid  by  the  bank  and  received  by  the  vendor,  and  the  bank 
and  its  successor  received  and  maintained  the  peaceable,  open 
and  uninterrupted  possession  continuously  thereafter  until 
the  commencement  of  this  action.  This  possession  was  sur- 
rendered by  the  vendor  and  taken  up  by  the  vendee  with 
ihe  knowledge  that  the  full  purchase  price  had  been  paid 
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and  under  the  belief  that  a  good  title  had  passed.  Under 
this  state  of  facts  is  the  subsequent  possession  of  the  vendee 
adverse  to  the  vendor?  It  must  be  admitted  as  settled  law 
that  the  possession  of  a  mortgagee  acquired  by  reason  of  be- 
ing mortgagee  is  the  possession  of  the  mortgagor  and  cannot 
become  adverse  to  him.     (1  Cyc.  1071,  and  authorities  cited.) 

It  has  also  been  quite  generally  held  that  an  entry  under 
color  of  title  is  sufficient  on  which  to  predicate  adverse  pos- 
session.    (1  Cyc.  1082-1085,  and  authorities  cited.) 

The  question  here,  then,  is  reduced  to  a  somewhat  simpler 
form,  viz.:  Did  the  bank  or  its  successor  in  interest  enter 
and  hold  possession  as  mortgagee  or  as  purchaser  with  title 
or  under  color  of  title?  There  is  no  doubt  but  that  all  the 
parties  thought  the  bank  was  taking  possession  as  purchaser 
with  title.  If,  then,  what  they  supposed  was  title  should 
prove  to  be  only  color  of  title,  with  reason,  and  not  without 
authority,  we  must  say  the  possession  so  taken  and  main- 
tained was  adverse  and  hostile  to  the  appellant  and  her  an- 
cestor, Mary  McQueen.  The  United  States  circuit  court  of 
appeals  for  the  eighth  circuit  discussed  this  identical  prin- 
ciple in  Schlawig  v.  Purslow,  59  Fed.  848,  8  C.  C.  A.  315, 
a  case  where  some  of  the  facts  were  very  similar  to  the  case 
at  bar,  and  in  the  opinion  by  Judge  Thayer,  it  is  said:  **It 
follows  from  this  view  of  the  case  that  when  Schlawig  and 
wife  surrendered  the  premises  to  Purslow  about  December 
1,  1878,  it  was  understood  by  both  parties  that  he  went  into 
possession  under  a  claim  of  title  as  owner  of  the  fee,  and 
not  merely  as  an  encumbrancer  or  mortgagee.  All  of  Pur- 
slow's  subsequent  acts,  as  well  as  the  conduct  of  his  gran- 
tees, are  consistent  with  this  view,  and  wholly  inconsistent 
with  the  theory  that  he  merely  took  possession  as  mortgagee 

under  an  unsatisfied  mortgage It  is  insisted,  however, 

if  the  conveyance  of  December  1,  1877,  was  in  fact  and  in 
legal  effect  a  mortgage,  that,  by  taking  possession  under 
the  same,  Purslow  became  subject  to  all  of  the  liabilities  and 
disabilities  of  a  mortgagee  in  possession,  and  that  neither  he 
nor  those  claiming  under  him  could  assume  a  diflferent  rela- 
tion with  respect  to  the  mortgaged  premises.    In  other  words, 
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it  is  broadly  contended  that  the  possession  taken  by  the  gran- 
tee under  the  conveyance  of  December  1,  1877,  could  not 
ripen  into  a  title  under  the  statute  of  limitations,  because, 
that  instrument  being  merely  a  mortgage,  such  possession  was 
not  adverse  to  the  mortgagor.    "We  do  not  dispute  the  gen- 
eral proposition  that,  where  one  takes  possession  of  lands 
under  a  written  instrument,  the  nature  of  that  possession 
is  ordinarily  determined  by  the  character  of  the  instrument; 
nor  the  further  proposition  that  possession  by  a  mortgagee 
of  the  mortgaged  premises  is  usually  not  adverse,  but  con- 
sistent with  the  rights  of  the  mortgagor These  con- 
cessions, however,  are  of  no  benefit  to  the  appellant  on  the 
state  of  facts  disclosed  by  the  present  record.     The  distin- 
guishing feature  of  this  case  is,  that  the  parties  did  not  re- 
gard the  conveyance  of  December  1,  1877,  as  a  mortgage, 
and  Purslow  did  not  enter  into  possession  as  mortgagee,  but 
as  the  rightful  owner  of  the  fee,  of  which  faft^^  Schlawig  must 
have  been  well   aware.    It  is   doubtful,   to   say   the  least, 
whether,  from  the  face  of  that  conveyance,  it  should  be  con- 
strued as  a  mortgage,  or  as  a  deed  which  secured  the  grantor 
the  right  to  repurchase  the  land  at  a  fixed  price  within  a 
specified  time.     That  the  parties  did  not  intend  it  to  operate 
as  a  mortgage  is  made  manifest,  we  think,  by  the  oral  testi- 
mony, by  th€  circumstances  which  attended  its  execution, 
and  by  the  subsequent  conduct  of  both  of  the  parties  thereto. 
Under  the  conveyance,  Purslow  took  possession  on  December 
1,  1878,  and  for  more  than  ten  years  thereafter  he  and  his 
grantees  exercised  a  dominion  and  control  over  the  prop- 
erty which  would  have  convinced  anyone  who  was  not  will- 
fully unconscious  of  the  significance  of  their  acts  that  they 
claimed  to  be  the  rightful  owners  of  the  property,  and  that 
they  were  holding  it  discharged  from  the  lien  of  the  alleged 
mortgage.    In  view  of  these  facts,  we  are  constrained  to  de- 
cide that  the  plea  of  the  statute  of  limitations  was  fully  sus- 
tained by  the  proof,  and  that  the  bill  was  properly  dismissed 
on,  that  ground.     In  our  judgment  the  record  discloses  more 
than  ten  years'  adverse  possession  of  the  premises  in  con- 
troversy  under  an  open,  notorious,  and  continuous  claim  of 
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ownership,  which  is  sufBcient,  under  the  Iowa  statute,  to  bar 
the  present  suit.'*     (1  Cyc.  1094.) 

Counsel  for  appellant  call  our  attention  to  sections  4062 
and  4039  of  the  Revised  Statutes,  and  insist  that  those  pro- 
visions of  the  statute  support  the  contention  that  there  could 
be  no  adverse  possession  by  the  defendants  in  this  case.  The 
sections  cited  are  as  follows: 

**Sec.  4062.  An  action  to  redeem  a  mortgage  of  real  prop- 
erty, with  or  without  an  account  of  rents  and  profits,  may 
be  brought  by  the  mortgagor  of  those  claiming  under  him, 
against  the  mortgagee  in  possession,  or  those  claiming  under 
him,  unless  he  or  they  have  continuously  maintained  an  ad- 
verse possession  of  the  mortgaged  premises  for  five  years 
after  breach  of  some  condition  of  the  mortgage.*' 

**Sec.  4039.  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof,  a  person  establishing  a  legal 
title  to  the  property  is  presumed  to  have  been  possessed  there- 
of within  the  time  required  by  law,  and  the  occupation  of  the 
property  by  another  person  is  deemed  to  have  been  under  and 
in  subordination  to  the  legal  title,  unless  it  appear  that  the 
property  has  been  held  and  possessed  adversely  to  such  legal 
title,  for  five  years  before  the  commencement  of  the  action." 

The  provisions  of  these  sections  applicable  to  appellant's 
contention  amount  to  this :  That  the  mortgagee  as  such  can- 
not initiate  an  adverse  possession  until  after  breach  of  some 
condition  of  the  mortgage,  and  that  a  person  seeking  to  re- 
deem must  commence  his  action  before  the  full  period  of 
five  years'  adverse  possession  is  completed.  Under  section 
4039,  a  person  seeking  the  recovery  of  real  property  who  es- 
tablishes his  legal  title  thereto  may  thereupon  rest  on  the 
presumption  which  the  law  raises  that  he  who  holds  the  legal 
title  has  been  during  the  same  time  in  the  possession  of  the 
premises,  either  in  person  or  through  his  tenant  or  agent. 
What  we  have  said  above  is,  we  think,  in  strict  accord  and 
harmony  with  these  provisions  of  the  statute. 

The  defendants  upon  their  trial  by  legal  and  competent 
evidence  overcame  the  presumption  of  law  which  section  4039 
gives  to  a  plaintiff  in  such  case.     The  foregoing  sections  must 


Digitized  by 


Google 


Nov.  1905.]      Fountain  v.  Lewiston  National  Bank.    473 

Opinion  of  the  Court — Ailshie,  J. 

also  be  read  in  the  light  of  and  in  harmony  with  the  pro- 
visions of  sections  4036  and  4037,  which  are  as  follows : 

"Sec.  4036.  No  action  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor,  pre- 
decessor or  grantor,  was  seised  or  possessed  of  the  property 
in  question  within  five  years  before  the  commencement  of 
the  action ;  and  this  section  includes  possessory  rights  to  lands 
and  mining  claims. 

**Sec.  4037.  No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or  profits 
out  of  the  same,  can  be  effectual  unless  it  appears  that  the 
person  prosecuting  the  action,  or  making  the  defense,  or  under 
whose  title  the  action  is  prosecuted,  or  the  defense  is  made, 
or  the  ancestor,  predecessor,  or  grantor  of  such  person  was 
seised  or  possessed  of  the  premises  in  question  within  five 
years  before  the  commencement  of  the  act  in  respect  to  which 
such  action  is  prosecuted  or  defense  made.'* 

Plaintiff's  cause  of  action  was  clearly  and  undoubtedly 
barred  by  the  provisions  of  the  two  latter  sections.  The 
bank  and  its  successors  had  been  in  the  actual,  exclusive, 
open  and  adverse  possession  of  the  premises  for  a  period  of 
about  ten  years  immediately  preceding  the  commencement 
of  this  action,  and  this  possession,  the  nature  thereof  and 
the  claim  of  right  under  which  it  was  initiated  and  main- 
tained was  within  the  actual,  personal  knowledge  of  the  plain- 
tiff and  her  ancestor,  Mary  McQueen.  This  action  had  there- 
fore been  barred  for  a  period  of  about  five  years  at  the  time 
it  was  instituted.  {Ryan  v.  Woodin,  9  Idaho,  525,  75  Pac. 
261.)  The  conclusion  we  have  reached  as  to  the  application 
of  the  bar  of  the  statute  of  limitation  makes  it  wholly  un- 
necessary and  unimportant  for  us  to  consider  the  other  ques- 
tions raised  in  the  case,  and  especially  the  question  as  to 
whether  or  not  the  transactions  narrated  amounted  to  a  trans- 
fer of  title  or  remained  in  law  a  mortgage  only.  In  view, 
however,  of  the  great  amount  of  labor  and  research  that 
the  respective  counsel  have  evidently  .given  this  case,  and  the 
exhaustive  briefs  filed  on  the  various  branches  thereof,  we 
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have  examined  very  carefully  into  the  merits  of  the  ease 
with  a  view  to  determining  with  whom  the  equities  of  the 
case  rest.  We  are  of  the  unanimous  opinion  that  the  equi- 
ties of  this  case  rest  with  the  respondents.  The  bank  evi- 
dently paid  a  good  price  for  the  land  at  the  time  of  the  trans- 
action— as  much  as  any  other  like  premises  similarly  situ- 
ated could  be  sold  for  at  the  time.  The  transaction  was  fair 
and  open,  and  the  grantor  was  satisfied  with  the  tenns  of 
the  sale  and  the  price  received.  After  many  years  of  fluctua- 
tion in  values  and  uncertainty  as  to  the  growth  of  the  city, 
and  the  possibilities  of  this  land  becoming  valuable  as  city 
property,  and  large  expenditures  having  been  incurred  to 
make  the  property  salable,  it  would  be  both  inequitable  and 
unjust  at  this  late  date  after  all  the  parties  to  the  trans- 
actions and  all  the  witnesses  but  one  are  dead,  to  enforce  a 
redemption  of  the  property.  The  judgment  is  affirmed  with 
costs  in  favor  of  the  respondents. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(November  25,  1905.) 

NAMPA  AND  MERIDIAN  IRRIGATION  DISTRICT  v. 

BROSE. 
[83  Pac.  499.] 

TVBIOATION     DiSTEICT     LaW — TiTLB     TO     AOT — CJONSTITUTIONAL     LAW— 

Confirmation  op  Organization  of  District — Confirmation  of 
Bonds— NoTici  op  Hearing — Pubucation  Thereof — Constructive 
Notice — Jurisdiction — Towns  and  Villages — ^Waiver  of  Bight 
TO  Beceive  Water — Construction — Findings  of  Court. 

1.  The  title  to  an  act  entitled,  "An  act  relating  to  irrigation  dis- 
tricts and  to  provide  for  the  organization  thereof,  and  to  provide 
for  the  acquisition  of  water  and  other  property,  and  for  the  distri- 
bution of  water  thereby  for  irrigation  purposes  and  for  other  and 
similar  purposes/'  held  not  repugnant  to  the  provisions  of  section 
16,  article  3  of  the  State  constitution. 
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2.  Said  act  is  not  repugnant  to  any  of  the  provisions  of  our  state 
constitution. 

3.  Under  the  proyisions  of  said  act,  held  that  the  Nampa  and 
Meridian  Irrigation  District  is  a  legally  organized  and  existing 
irrigation  district  under  the  provisions  of  said  act. 

4.  Under  the  provisions  of  said  act,  the  board  of  directors  of  an 
irrigation  district  may  commence  a  proceeding  like  the  one  at  bar, 
in  and  by  which  the  proceedings  of  the  board  and  of  said  district 
providing  for  and  authorizing  the  issue  and  sale  of  the  bonds  of 
said  district  may  be  judicially  examined,  approved  and  confirmed, 
whether  said  bonds  or  any  of  them  have  been  sold  at  the  time  of 
the  commencement  of  such  proceedings  or  not. 

5.  That  all  of  the  provisions  of  said  act  concerning  the  submission 
of  the  question  of  bonding  said  district  for  the  sum  of  $583,505  to 
the  legal  voters  of  said  district  have  been  substantially  complied 
with,  and  that  said  bonds  have  been  legally  voted  and  when  issued 
will  be  valid  bonds  against  said  district. 

6.  Under  the  provisions  of  said  act  the  court  is  empowered  and 
given  jurisdiction  upon  the  hearing  of  such  proceedings  to  examine 
and  determine  the  legality  and  validity  of,  and  approve  and  con- 
firm each  and  all  of  the  proceedings  for  the  organization  of  such 
district  under  the  provisions  of  said  act,  from  and  including  the 
petition  for  the  organization  of  the  district,  and  all  other  pro- 
ceedings which  may  affect  the  legality  or  validity  of  such  bonds 
and  the  order  for  the  sale  thereof. 

7.  Notice  of  the  hearing  for  confirmation  may  be  by  posting  and 
publication  as  provided  in  said  act. 

8.  When  the  lots  and  lands  within  a  town  or  village  will  be  ben- 
efited by  irrigation  under  the  system  proposed  for  such  district, 
such  towns  and  villages  may  be  included  within  an  irrigation  dis- 
trict. 

9.  While,  said  act  contemplates  a  general  plan  for  the  purchase 
or  construction  of  the  necessary  irrigation  canals  and  works  for  the 
purpose  for  which  such  irrigation  district  is  organized,  a  land 
owner  within  said  district  may,  with  th»  ^nsent  of  the  district, 
waive  his  right  to  water  from  such  district  where  it  appears  that 
no  one  residing  within  the  district  is  injured  or  prejudiced  thereby. 
In  such  a  case  no  part  of  the  bond  issue  can  be  apportioned  to  the 
land  whose  owner  has  agreed  with  the  district  to  waive  all  claims 
against  it  for  water. 

10.  In  such  proceedings,  the  court  must  disregard  any  error,  irreg- 
ularity or  omission  which  does  not  affect  the  substantial  rights  of 
the  parties  to  such  proceedings. 

11.  Held,  the  findings  of  the  court  are  fully  sustained  by  the 
evidence. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  Ada  County.  Hon- 
orable George  H.  Stewart,  Judge. 

Proceedings  to  determine  the  validity  of  the  organization 
of  the  Nampa  and  Meridian  Irrigation  District,  and  the  va- 
lidity and  legality  of  a  certain  bond  issue,  and  for  confirma- 
tion of  all  proceedings  connected  therewith.  Judgment  for 
plaintiff  and  respondent.    Judgment  afGbrmed. 

The  facts  are  stated  in  the  opinion. 

Hawley,  Puckett  &  Hawley,  for  Appellant 

A  proceeding  to  have  reviewed  and  confirmed  by  the  dis- 
trict court  the  organization  of  an  irrigation  district  is  bar 
to  any  further  judicial  inquiry  into  such  organization  as  will 
affect  a  bond  issue  based  thereon.  (Modesto  Irr.  Dist,  r. 
Tregea,  88  Cal.  334,  23  Pac.  237 ;  Crall  v.  Board  of  Directors 
of  Poso  Irr.  Dist,,  87  Cal.  140,  26  Pac.  797.) 

Hugh  E.  McElroy  and  "Wood  &  Wilson,  for  Respondent. 

Statutes  analogous  to  the  act  in  Idaho  providing  for  the 
formation  of  irrigation  districts  have  been  held  constitu- 
tional in  California.  {Turlock  Irr,  Dist.  v.  Williams,  76 
Cal.  360,  372,  18  Pac.  379 ;  Crall  v.  Board  of  Directors  of  Poso 
Irr.  Dist,,  87  Cal.  140,  26  Pac.  797;  Modesto  Irr.  Dist.  v. 
Tregea,  88  Cal.  334,  26  Pac.  237.) 

SULLIVAN,  J. — This  is  a  proceeding  instituted  in  pur- 
suance of  an  act  approved  March  9,  1903  (Sess.  Laws  1903, 
p.  150),  for  the  purpose  of  obtaining  judicial  confirmation 
of  the  organization  of  the  Nampa  and  Meridian  Irrigation 
District,  located  in  Ada  and  Canyon  counties,  and  the  con- 
firmation of  all  the  proceedings  of  the  board  of  directors, 
whereby  the  voters  of  said  irrigation  district,  on  the  twenty- 
sixth  day  of  August,  1905,  by  their  votes  authorized  said 
board  of  directors  to  issue  and  sell  the  bonds  of  said  district 
to  the  amount  of  $583,505,  for  the  purchase  and  enlarge- 
ment of  what  is  known  as  the  Bidenbaugh  canal  system  in 
said  counties. 
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Default  was  entered  against  all  of  the  parties  interested  as 
defendants,  except  the  appellant,  R.  C.  Brose,  who  appeared 
and  demurred  generally  to  the  petition,  which  demurrer 
was  overruled  by  the  court,  and  no  answer  being  filed,  de- 
fault was  entered  accordingly.  Thereupon,  proofs  satisfac- 
tory to  the  court  were  made  and  judgment  was  entered  as 
prayed  for.     This  appeal  is  from  the  judgment. 

The  district  irrigation  law  under  which  this  proceeding  is 
instituted  is  entitled,  **An  act  relating  to  irrigation  districts, 
and  to  provide  for  the  organization  thereof,  and  to  provide 
for  the  acquisition  of  water  and  other  property  and  for  the 
distribution  of  water  thereby  for  irrigation  purposes,  and 
for  other  and  similar  purposes."  Said  act,  so  far  as  the 
questions  in  this  case  are  concerned,  is  substantially  the  same 
as  what  is  known  in  the  state  of  California  as  the  Wright 
district  irrigation  law,  with  the  acts  amendatory  and  con- 
firmatory thereof. 

It  is  contended  by  counsel  for  the  appellant  that  the  title 
to  the  district  irrigation  act  under  consideration  embraces 
more  than  one  subject  and  matters  properly  connected  there- 
with, and  for  that  reason  is  repugnant  to  section  16  of  article 
3  of  the  state  constitution.  It  is  sufficient  to  say  that  the  title 
above  quoted  does  not  embrace  but  one  subject,  and  matters 
properly  connected  therewith. 

In  referring  to  the  title  of  the  irrigation  law  of  this  state, 
approved  March  6,  1899,  which  is  substantially  the  same  as 
the  title  now  under  consideration,  this  court  said  in  Pio- 
neer Irr.  Dist,  v.  Bradley,  8  Idaho,  310,  101  Am.  St.  Rep. 
201,  68  Pac.  295,  that  however  ntunerous  the  provisions  of  an 
act  may  be,  if  they  can  by  fair  intendment  be  considered  as 
falling  within  the  subject  matter  legislated  upon  in  such  act, 
or  necessary  as  ends  and  means  to  the  attainment  of  such  ob- 
ject, the  act  will  not  be  in  conflict  with  said  constitutional  pro- 
visions. Said  act  has  but  one  general  subject,  object  or  pur- 
pose, and  all  of  the  provisions  of  said  act  are  germane  to  the 
general  objects  and  purposes  of  the  act.  Said  title  does  not 
embrace  more  than  one  subject,  and  matters  properly  con- 
Jiected  therewith. 
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The  constitutionality  of  said  act  is  raised.  So  far  as  that 
is  concerned,  this  court  held  in  Pioneer  Irr,  Dist.  v,  Brad- 
ley, 8  Idaho,  311,  101  Am.  St.  Rep.  201,  68  Pac.  295,  that 
the  district  irrigation  law  then  in  force  was  constitutional, 
and  the  act  under  consideration  is  a  re-enactment  of  that  law 
with  slight  alterations  and  amendments.  The  district  irriga- 
tion law  under  consideration  is  substantially  the  same  as  the 
Wright  law  of  California,  with  its  amendments,  and  the  act 
known  as  the  confirmation  act,  approved  March  16,  1889. 
In  fact,  the  irrigation  act  under  consideration  was  adopted 
from  California,  and  prior  to  its  adoption  by  this  state,  the 
supreme  court  of  California  had  repeatedly  held  that  law 
to  be  constitutional.  The  Wright  law  has  been  attacked 
from  nearly  every  possible  point  of  view,  and  the  supreme 
court  of  that  state  has  without  deviation  held  it  constitutional. 
(See  Kinney  on  Irrigation,  sec.  390.) 

We  hold  that  the  district  irrigation  law  of  this  state  is 
not  repugnant  to  any  of  the  provisions  of  our  state  consti- 
tution. 

The  act  under  consideration  provides,  inter  alia,  for  the 
organization  of  irrigation  districts,  and  for  the  adoption  and 
carrying  out  of  plans  for  the  irrigation  of  the  land  embraced 
within  such  districts.  The  first  section  of  the  act  provides 
that  **  whenever  fifty  or  a  majority  of  the  holders  of  title, 
or  evidences  of  title,  to  lands  susceptible  of  one  mode  of  irriga- 
tion from  a  common  source  and  by  the  same  system  of  works, 
desire  to  provide  for  the  irrigation  of  the  same,  they  may 
propose  the  organization  of  an  irrigation  district  under  the 
provisions  of  this  act,  and,  when  so  organized  such  district 
shall  have  the  powers  conferred  or  that  may  be  hereafter 
conferred  by  law,  upon  such  irrigation  districts."  Said  sec- 
tion further  provides  that  such  persons  must  hold  title,  or 
evidence  of  title,  to  at  least  one-fourth  part  of  the  total  area 
of  land  in  the  proposed  district,  which  will  be  assessable  for 
the  purposes  of  the  district  under  the  operation  of  said  act, 
and  makes  the  equalized  county  assessment-roll  next  preceding 
the  presentation  of  a  petition  for  the  organization  of  such  dis- 
trict, sufficient  evidence  of  title  for  the  purposes  of  said  act 


Digitized  by 


Goo^z 


Nov.  1905.]       Nampa  ETC.  Ier.  DiST.  v.  Brosb.  479 

Opinion  of  the  Court — Sullivan,  J. 

The  second  section  provides  that  a  petition  shall  be  pre- 
sented to  the  board  of  county  commissioners  signed  by  the  re- 
quired number  of  holders  of  title,  or  evidence  of  title,  of  such 
proposed  district,  which  petition  shall  set  forth  and  particu- 
Carly  describe  the  proposed  boundaries  of  the  district,  and 
shall  pray  that  the  same  shall  be  organized  under  the  pro- 
visions of  said  act,  and  shall  state  the  time  at  which  the  same 
shall  be  presented  to  said  board,  and  also  that  a  map  of  the 
proposed  district,  showing  certain  things  particularly  men- 
tioned in  said  section,  shall  accompany  the  petition.  Said 
section  also  provides  that  on  the  presentation  of  such  petition, 
said  board  shall  set  a  time  fol:  hearing  the  same,  which  time 
shall  not  be  less  than  thirty  nor  more  than  sixty  days  from 
the  date  of  such  presentation,  and  that  notice  of  the  time  of 
such  meeting  shall  be  published  by  said'board  at  least  fifteen 
days  before  the  time  of  such  hearing  in  a  newspaper  pub- 
lished within  the  county  in  which  such  district  is  proposed  to 
be  organized,  and  that  if  any  portion  of  the  district  be  within 
another  county  or  counties,  that  such  notice  shall  be  pub- 
lished in  a  newspaper  published  within  each  of  said  counties ; 
said  section  also  provides  the  duties  of  the  state  engineer 
therein,  and  also  provides  that  said  board  shall,  after  such 
hearing,  if  the  requirements  of  said  law  have  been  complied 
with,  divide  such  irrigation  district  in  three  divisions,  and 
also  provides  for  the  election  of  one  director  in  each  of  said 
districts ;  and  it  is  further  provided  that  said  board  of  county 
commissioners  shall  then  give  notice  of  an  election  to  be  held 
in  such  proposed  district,'  for  the  purpose  of  determining 
whether  or  not  the  same  shall  be  organized  under  the  pro- 
visions of  said  act. 

Section  3  relates  to  the  conduct  of  such  election,  and  also 
provides  for  the  election  of  the  district  officers  at  such  elec- 
tions, and  the  duties  of  such  officers. 

The  question  of  the  validity  of  the  organization  of  said  dis- 
trict is  presented.  Upon  a  review  of  the  whole  case  and  of 
the  acts  and  things  done  in  the  organization  of  said  district, 
and  of  all  steps  necessary  to  be  taken  under  the  provisions  of 
said  act,  for  the  organization  of  an  irrigation  district,  we  con- 
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dude  that  each  and  every  provision  of  said  act  has  been  sub- 
stantially complied  with  in  the  organization  of  said  district, 
and  that  it  is  a  legally  organized  and  existing  district  under 
the  provisions  of  said  act. 

We  will  next  consider  several  sections  of  said  act  bearing 
on  the  issuance  of  district  bonds. 

Section  11  of  the  act  under  consideration  provides  for 
proper  surveys  **to  determine  the  cost  of  the  works  necessary 
for  the  irrigation  of  the  lands  of  the  district,"  and  also  pro- 
vides that  ''the  board  of  directors  shall  examine  critically 
each  tract  or  subdivision  of  land  in  said  district,  with  a  view 
of  determining  the  benefits  which  will  accrue  to  each  of  such 
tracts  or  subdivisions  from  the  construction  or  purchase  of 
such  irrigation  works,  and  that  the  cost  of  such  work  shall 
be  apportioned  or  distributed  over  such  tracts  or  subdivisions 
of  land,  in  proportion  of  the  benefits  accruing  thereto,  and 
the  amounts  so  apportioned  or  distributed  to  each  of  said 
tracts  or  subdivisions  shall  be  and  remain  the  basis  for  fixing 
the  annual  assessment  levy  against  such  tracts  or  subdivisions 
in  carrying  out  the  purpose  of  said  act."  The  section  fur- 
ther provides  **that  the  proceedings  of  said  board  of  direc- 
tors in  making  such  apportionment  of  costs,  and  the  said  list 
of  such  apportionment  shall  be  included  with  other  features 
of  the  organization  of  such  district  which  are  subject  to 
judicial  examination  and  confirmation,  as  provided  in  sec- 
tions 16, 17, 18, 19,  and  20  of  this  act." 

Section  15  authorizes  said  board  **to  fprmulate  a  general 
plan  for  the  construction  of  the  new  canal  system,  or  the 
acquisition  of  existing  canal  systems,"  and  when  those  plans 
are  fully  formulated  and  the  cost  of  construction  or  acquisi- 
tion has  been  determined,  the  directors  are  authorized  to  sub- 
mit the  question  of  bonding  the  district  to  the  legal  voters 
thereof,  for  the  purpose  of  securing  necessary  funds  for  the 
construction  of  such  proposed  work,  or  the  purchasing  of 
such  systems.  Said  section  also  authorizes  the  district  to 
enter  into  a  contract  with  the  United  States  for  the  construc- 
tion of  the  necessary  works  under  the  provisions  of  what  is 
generally  known  as  the  reclamation  act  of  Congress,  and  the 
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rules  and  regulations  thereunder,  and  further  provides  that 
the  district  may  issue  bonds  for  a  portion  of  the  indebtedness 
authorized  by  such  bond  election,  and  enter  into  an  obliga- 
tion or  contract  with  the  United  States,  to  the  extent  of  the 
remainder  of  such  amount.  After  all  jurisdictional  steps 
have  been  taken  and  the  bonds  of  the  district  have  been 
voted,  it  is  provided  by  the  first  proviso  of  section  15,  and 
sections  16,  17,  18,  19  and  20,  as  follows : 

**  First  Proviso,  Section  15.  The  Board  of  Directors  of 
said  Irrigation  District  shall  commence  a  special  proceeding, 
in  and  by  which  the  proceedings  of  said  Board  and  of  said 
district  providing  for  and  authorizing  the  issue  and  sale  of 
bonds  of  said  district,  whether  said  bonds  or  any  of  them 
have  or  have  not  been  sold,  may  be  judicially  examined,  ap- 
proved and  confirmed. 

**Sec.  16-  The  Board  of  Directors  of  the  irrigation  dis- 
trict shall  file  in  the  District  Court  of  the  county  in  which 
the  lands  of  the  district  or  some  portion  thereof  are  situated, 
a  petition,  praying  in  effect  that  the  proceedings  aforesaid 
may  be  examined,  and  approved  and  confirmed  by  the  Court 
The  petition  shall  state  the  facts  showing  the  proceedings  had 
For  the  sale  and  issue  of  said  bonds,  and  shall  state  generally 
that  the  irrigation  district  was  diily  organized,  and  that  the 
first  Board  of  Directors  was  duly  elected,  but  the  petition 
need  not  state  the  facts  showing  such  organization  of  the 
district  or  the  election  of  the  first  Board  of  Directors. 

**Sec.  17.  The  Court  or  Judge  shall  fix  the  time  for  hear- 
ing of  said  petition,  and  shall  order  the  Clerk  of  the  Court  to 
give  and  publish  a  notice  of  the  filing  of  said  petition. 

**The  notice  shall  be  given  and  published  in  the  same  man- 
ner, and  for  the  same  length  of  time  that  the  notice  of  a 
special  election  provided  for  by  said  act,  to  determine  whether 
the  bonds  of  said  district  shall  be  issued,  is  required  to  be 
given  and  published.  The  notice  shall  state  the  time  and 
place  fixed  for  the  hearing  of  the  petition,  and  the  prayer  of 
the  petition,  and  that  any  person  interested  in  the  organiza- 
Tion  of  said  district,  or  in  the  proceedings  for  the  issue  or 
Idaho,  Vol.  11—31 
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^e  of  said  bonds  may,  ofn  or  before  the  day  fixed  for  the 
hearing  of  said  petition,  demnr  to  or  answer  said  petition. 
The  petition  may  be  referred  to  and  deseribed  in  said  no- 
tice of  the  petition  of  the  Board  of  Directors  of Irri- 
gation District  (giving  its  name)  praying  that  the  proceed- 
ings for  the  issue  and  sale  of  the  bonds  of  said  district  may 
be  examined,  approved  and  confirmed  by  said  Court 

''Sec.  18.  Any  person  interested  in  said  district,  or  in 
the  issae  or  sale  of  said  bonds,  may  demur  to  or  answer  said 
petition.  The  provisions  of  the  Code  of  Civil  Procedure,  re- 
specting the  demurrer  and  the  answer  to  a  verified  complaint 
shall  be  applicable  to  a  demurrer  and  answer  to  said  petition. 
The  person  so  demurring  to  or  answering  said  petition  shall 
be  the  defendant  to  said  special  proceedings,  and  the  Board 
of  Directors  shall  be  plaintiff.  Every  material  statement  of 
the  petition  not  specifically  controverted  by  answer  must^  for 
the  purpose  of  said  special  proceedings,  be  taken  as  true; 
and  each  person  failing  to  answer  the  petition  shall  be  deemed 
to  admit  as  true  all  the  material  statements  of  the  petition. 
The  rules  of  pleading  and  practice  provided  by  the  Code  of 
Civil  Procedure,  which  are  not  inconsistent  with  the  pro- 
visions of  this  act,  are  applicable  to  the  special  proceedings 
herein  provided  for.  A  motion  for  a  new  trial  must  be  made 
upon  the  minutes  of  the  Court.  The  order  granting  a  new 
trial  must  specify  the  issues  to  be  re-examined  on  such  new 
trial,  and  the  findings  of  the  Court  upon  the  other  issues 
shall  not  be  affected  by  such  order  granting  a  new  triaL 

"Sec.  19.  Upon  the  hearing  of  such  special  proceeding,  the 
Court  shall  have  power  and  jurisdiction  to  examine  and  de- 
termine the  legality  and  validity  of,  and  approve  and  con- 
firm each  and  all  of  the  proceedings  for  the  organization  of 
said  district  under  the  provisions  of  said  act,  from  and  in- 
cluding the  petition  for  the  organization  of  the  district,  and 
all  other  proceedings  which  may  affect  the  legality  or  valid- 
ity of  said  bonds,  and  the  order  for  the  sale  and  the  sale 
thereof. 

**The  Court  inquiring  into  the  regularity,  legality  or  cor- 
rectness of  said  proceedings,  must  disregard  any  error,  irreg- 
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ularity  or  omission,  which  does  not  affect  the  substantial 
rights  of  the  parties  to  said  special  proceedings;  and  it  may 
approve  and  confirm  such  proceedings  in  part,  and  dis- 
approve and  declare  illegal  or  invalid  other  and  subsequent 
parts  of  the  proceedings. 

**The  Court  shall  find  and  determine  whether  the  notice 
of  the  filing  of  said  petition  has  been  duly  given  and  pub- 
lished for  the  time  and  in  the  manner  in  this  act  prescribed. 
The  cost  of  the  special  proceedings  may  be  allowed  and  ap- 
portioned between  all  the  parties,  in  the  discretion  of  the 
Court. 

'*Sec.  20.  An  appeal  from  an  order  granting  or  refusing 
a  new  trial,  or  from  the  judgments,  must  be  taken  by  the 
party  aggrieved  within  thirty  days  after  the  entry  of  said 
order  or  said  judgment." 

Section  21  authorizes  the  board,  after  final  judgment  is 
entered  in  the  proceeding  authorized  by  the  above-quoted  sec- 
tions, to  "sell  bonds  from  time  to  time  in  such  quantities  as 
may  be  necessary  and  most  advantageous  to  raise  money  for 
the  construction  of  said  canal  and  works,  the  acquisition  of 
said  property  and  rights,  and  otherwise  to  fully  carry  out  the 
objects  and  purposes  of  this  act.'*  That  section  also  directs 
that  the  necessary  notice  must  be  given  before  the  sale  of  any 
of  said  bonds,  and  provides  what  said  notice  shall  contain, 
and  that  it  shall  be  given  by  publication  thereof  at  least 
thirty  days  in  three  newspapers  published  in  the  state  of 
Idaho,  etc.  Said  section  also  provides  that  the  board  may  re- 
ject all  bids,  and  in  case  no  bids  are  received  at  the  time 
stated  in  the  advertisement,  it  shall  not  again  be  necessary 
to  advertise  the  sale  of  such  bonds,  but  that  they  may  be  sold 
at  any  time  until  canceled,  provided  that  they  shall  in  no 
event  be  sold  for  less  than  the  face  value  and  accrued  in- 
terest. 

We  find  that  all  of  the  provisions  of  said  act  as  conditions 
precedent  to  the  submission  of  the  question  of  bonding  the 
district  for  the  sum  of  $583,605,  to  the  legal  voters  thereof, 
have  been  complied  with,  and  that  in  the.  submission  of  the 
question  of  bondiqg  said  district  to  the  legal  voters  thereof 
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for  the  said  sum  of  $583^505,  all  of  the  provisions  of  said  act 
in  regard  thereto  have  been  substantially  complied  with,  and 
that  said  bonds  have  been  legally  voted,  and  when  issued  will 
be  valid  bonds  against  said  district. 

The  California  confirmation  act  of  1889  was  passed  on 
and  held  valid  in  Modesto  Irrigation  District  v,  Tregea,  88 
Cal.  334,  23  Pac.  237.  The  court  there  said :  "As  the  validity 
of  the  bonds  when  issued  depends  upon  the  regularity  of  the 
proceedings  of  the  board,  and  upon  the  ratification  of  the 
proposition  by  a  majority  of  the  electors,  it  is  matter  of  com- 
mon knowledge  that  investors  have  been  unwilling  to  take 
them  at  their  proper  value,  when  all  of  the  facts  aflPecting 
their  validity  remain  the  subject  of  question  and  dispute.  To 
meet  this  inconvenience  for  the  security  of  investors,  and  to 
enable  irrigation  districts  to  dispose  of  their  bonds  on  advan- 
tageous terms — ^the  supplemental  act  under  which  this  pro- 
ceeding was  instituted  was  passed.  It  provides  that  the  board 
of  directors  of  any  irrigation  district  may  commence  a  special 
proceeding,  in  and  by  which  the  proceedings  of  said  board 
and  the  said  district  providing  for  and  authorizing  the  issue 
and  sale  of  the  bonds  of  said  district,  whether  said  bonds,  or 
any  of  them,  have  or  have  not  been  sold,  may  be  judicially 
examined,  approved  and  confirmed."  This  decision  contains 
an  exhaustive  examination  and  consideration  of  the  questions 
involved  under  the  original  district  irrigation  act,  practically 
all  of  which  provisions  have  been  incorporated  in  the  Idaho 
statute.  (See,  also,  Turlock  Irr.  Dist,  v.  Williams,  76  Cal.  360, 
18  Pac.  379;  Central  Irr,  Dist,  v.  De  Lappe,  79  Cal.  351,  21 
Pac.  825;  Crall  v.  Poso  Irr.  Dist.,  87  Cal.  140,  26  Pac.  797.) 
In  those  decisions  the  supreme  court  of  California  has  decided 
several  of  the  questions  presented  in  the  case  at  bar. 

The  notice  of  hearing  in  this  matter  was  served  by  posting 
and  publication,  as  provided  by  the  provisions  of  section  17 
of  said  act,  and  it  is  contended  by  counsel  for  appellant  that 
such  constructive  service  is  not  suflScient,  but  that  personal 
service  on  all  defendants  mu3t  be  made.  Our  irrigation  law 
in  that  regard  is  the  same  as  the  Wright  law  of  California, 
and  the  supreme  court  of  that  state  in  Crall  v.  Poso  Irr.  Dist., 
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87  Cal.  140,  26  Pac.  797,  holds  that  such  proceeding  as  that 
at  bar  is  a  proceeding  in  rem,  and  is  special  in  its  nature,  for 
the  purpose  of  determining  the  statiLs  of  the  district,  and  its 
power  to  issue  valid  bonds.  The  court  said:  **In  such  pro- 
ceedings, constructive  service  of  process  by  publication  and 
posting  as  prescribed  by  the  Wright  act  is  sufficient  to  give 
the  court  jurisdiction  of  the  subject  matter  and  of  the  parties, 
and  its  judgment  is  valid  and  binding  as  against  them  and  all 
the  world,  upon  all  questions  involved  in  the  case  until  re- 
versed on  appeal  or  set  aside  by  some  direct  proceeding  insti- 
tuted for  that  purpose.*'  The  service  of  the  notice  of  hear- 
ing in  this  proceeding  was  sufficient  to  give  the  court  juris- 
diction. 

It  was  suggested  on  the  argument  of  this  case  that  the  act 
under  consideration  did  not  contemplate  including  towns  or 
villages  within  an  irrigation  district.  We  cannot  agree  with 
that  contention.  If  the  lands  within  the  towns  or  villages 
within  such  district  will  be  benefited  by  irrigation  under  the 
system  proposed,  there  is  no  ground  upon  which  a  court  can 
say  that  an  order  including  such  lands  in  such  district  is 
void.  This  question  is  ably  discussed  in  Modesto  Irr.  Dist 
V.  Tregea,  88  Cal.  351,  23  Pac.  237. 

It  is  contended  by  counsel  for  appellant  that  the  judg- 
ment of  the  lower  court  cannot  be  sustained  because  this  pro- 
ceeding was  commenced  before  any  bonds  had  been  issued. 
There  is  nothing  in  that  contention,  for  the  reason  that  sec- 
tion 15  of  said  act  provides  that  such  proceedings  may  be  com- 
menced whether  such  bonds,  or  any  of  them,  have  or  have  not 
been  issued  or  sold.  It  was  the  evident  purpose  and  intent 
of  the  legislature  that  the  validity  of  such  bonds  should  be 
determined  before  they  were  actually  issued,  as  it  is  well 
known  that  purchasers  of  bonds  hesitate  about  purchasing 
them  until  after  their  validity  and  legality  have  been  fully 
determined.  And  the  bonds,  no  doubt,  would  bring  a  better 
price  when  it  is  known  that  there  is  no  question  in  regard  to 
their  legality  or  validity.  The  legislature  knew  that  fact, 
and  wisely  provided  that  this  proceeding  could  be  brought 
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before  the  issue  and  sale  of  the  bonds,  and  their  validity 
adjudicated. 

Under  the  provisions  of  section  19  of  said  act,  the  court 
is  empowered  and  is  given  jurisdiction  upon  the  hearing'  of 
this  proceeding,  to  examine  and  determine  the  legality  and 
validity  of,  and  approve  and  confirm  each  and  all  of  the  pro- 
ceedings for  the  organization  of  such  district  under  the  pro- 
visions of  said  act,  from  and  including  the  petition  for  the 
organization  of  the  district,  and  all  other  proceedings  which 
may  aflPect  the  legality  or  validity  of  such  bonds  and  order 
for  the  sale,  and  the  sale  thereof,  and  in  inquiring  into  the 
regularity,  legality  or .  correctness  of  such  proceedings,  the 
court  is  directed  to  disregard  any  error,  irregularity  or  omis- 
sion which  does  not  affect  the  substantial  rights  of  the  par- 
ties to  such  proceedings;  and- it  is  further  provided  therein 
that  the  court  shall  find  and  determine  whether  the  notice 
for  the  filing  of  the  said  petition  has  .been  duly  given  and  pub- 
lished for  the  time  and  in  the  manner  in  said  act  prescribed; 
and  it  is  contended  in  this  case  that  the  court  acquired  no 
jurisdiction  in  the  matter,  because  the  notice  of  filing  said 
petition  had  not  been  duly  given  and  published  in  the  manner 
provided,  but  on  an  examination  of  the  record  before  us, 
we  find  that  the  law  in  regard  thereto  has  been  substantially 
complied  with,  and  that  the  court  had  full  and  complete 
jurisdiction  to  determine  all  of  the  matters  as  to  whether  the 
notice  of  filing  said  petition  had  been  duly  given  and  pub- 
lished, and  to  determine  each  and  all  matters  that  the  court 
is  authorized  to  pass  upon  in  this  proceeding.  We  also  find 
that  the  notice  of  filing  said  petition  has  been  duly  given 
and  published  for  the  time  and  in  the  manner  prescribed  in 
said  act,  and  that  the  court  had  full  and  complete  jurisdiction 
in  said  matter.  The  court  acquired  full  and  complete  juris- 
diction in  this  matter  by  due  service  of  the  process  authorized 
by  said  act.  We  further  find  that  the  notice  of  the  bond 
election  was  given  as  required  by  the  provisions  of  said  act- 
It  is  contended  by  counsel  for  the  appellant  that  the  judg- 
ment herein  adjudges  that  the  bonding  plan  set  forth  in  the 
findings  of  the  trial  court  and  submitted  at  the  bond  election 
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by  the  irrigation  district  is  a  "general  plan  for  the  construc- 
tion and  acquisition  of  the  necessary  irrigation  canals  and 
Works  for.  carrying  out  the  purposes  for  which  said  irrigation 
district  was  organized."  Since  it  appears  from  the  allegar 
tions  of  the  petition  and  the  findings  of  the  court  that  the 
same  was  not  a  general  plan,  and  only  provided  for  the  ac- 
quisition of  the  irrigation  works  for  a  part  of  the  land  of  the 
district,  it  is  contended  that  the  district  is  not  permitted  to 
propose  or  adopt  a  plan  that  does  not  include  all  the  land  in 
the  district.  It  appears  that  certain  of  the  land  owners  in 
said  irrigation  district  have  executed  contracts  of  waiver  to 
the  district.  'It  appears  that  those  who  have  executed  such 
contracts  are  anticipating  that  they  will  procure  water  from 
government  irrigation  works  proposed  to  be  established,  and 
it  is  further  shown  that  none  of  the  parties  owning  land 
within  such  district  and  for  whom  no  provisions  have  been 
made  to  secure  water  from  the  proposed  district  works  will  be 
injured  by  way  of  taxation,  since  the  law  provides  that  the 
costs  shall  be  apportioned  to  the  tracts  of  land  according  tb 
the  benefits  received,  and  it  appears  from  the  petition  itself 
that  no  costs  have  been  apportioned  to  the  lands  included  in 
fh«  contracts  of  waiver.  It  also  appears  that  the  district  has 
acted  strictly  in  pursuance  of  the  request  of  the  owner  of 
the  land  where  the  plans  do  not  provide  water  for  any  par- 
ticular tract  As  the  allegations  of  the  petition  are  taken  to 
,  be  true  in  this  case,  and  the  purpose  of  the  law  is  to  secure 
water  for  the  lands  of  the  district  according  to  some  feasible 
method  and  to  charge  the  benefit  to  those  receiving  the  same, 
that  object  will  be  accomplished,  although  the  district  itself 
furnishes  only  a  part  of  the  water.  No  one  appeared  in  said 
proceedings  and  complained  of  the  plan  adopted,  or  chal- 
lenged the  allegations  of  the  petitioners,  but  let  us  assume 
that  someone  who  is  injured  had  appeared  at  the  hearing  and 
raised  the  question,  and  it  was  admitted  that  such  person 
had  requested  such  district,  by  contract  of  waiver,  to  ex- 
clude his  land  from  the  general  irrigation  scheme  proposed, 
and  therein  agreed  to  look  to  the  government  for  his  water, 
and  had  requested  the  district  to  make  no  provision  for  him, 
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he  certainly  could  not  complain,  as  the  district  merely  com- 
plied with  his  request.  His  request  had  been  granted  and  the 
district  had  not  apportioned  any  part  of  the  costs  to  his  land, 
for  the  reason  that  he  is  not  to  receive  any  benefit  for  the 
money  expended  on  behalf  of  the  district.  On  the  other 
hand,  the  land  owner  who  looks  to  the  district  for  water 
and  to  whom  the  costs  have  been  apportioned  cannot  com- 
plain, for  the  simple  reason  that  he  is  getting  all  the  benefits 
resulting  from  the  plans  of  the  district  and  is  paying  for 
Just  what  he  gets  and  nothing  more.  He  has  no  ground  for 
insisting  that  any  other  man  whose  land  receives  no  benefits 
shall  be  taxed  for  his  benefit.  He  cannot  be  heard  to  say  that 
some  other  person  must  secure  water  through  the  district 
plan,  whether  he  chooses  to  or  not.  In  the  case  of  Modesto 
Irr,  Dist.  v.  Tregea,  supra,  the  supreme  court  of  California 
considers  this  same  question.  The  California  law  differs  from 
our  statute,  in  that  it  provides  a  method  for  the  exclusion  of 
lands  from  the  district  after  the  district  has  been  organized. 
That  district  voted  a  bond  issue,  and  subsequently,  and  before 
the  bonds  were  sold,  about  twenty-eight  thousand  acres  of 
land  were  excluded  from  the  district,  and  the  court  there 
said:  **The  identity  of  the  district  was  not  destroyed  by  the 
exclusion  of  a  part  of  its  lands.  Those  who  remained  in  the 
district  will  receive  all  the  benefits  of  the  expenditure  of 
the  proceeds  of  the  bonds ;  they  will  not  be  compelled  to  pay 
anything  for  the  benefits  of  others.''  In  the  case  at  bar,  the 
lands  of  the  district  to  which  the  proceeds  of  these  bonds  had 
been  apportioned  will  receive  all  the  benefits  of  such  proceeds. 
They  will  not  be  compelled  to  pay  anything  for  the  benefit  of 
those  lands  that  contract  with  the  government  for  a  water 
supply,  and  have  signed  a  contract  of  waiver. 

While  it  seems  that  the  primary  purpose  of  the  irrigation 
law  was  to  organize  in  one  district  only  such  lands  as  can 
properly  share  in  the  same  system  of  works,  we  think,  under 
the  liberal  construction  that  courts  are  commanded  to  place 
upon  this  law,  that  the  owners  of  lands  properly  included  in 
such  district  may  waive  their  rights  to  obtain  water  from 
the  general  district  plan,  and  obtain  water  from  another 
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source  and  by  means  of  a  different  plan,  where  it  is  clearly 
shown  that  no  one  residing  within  the  district  is  in  any  man- 
ner injured  or  prejudiced  thereby.  It  is  provided  in  said  act 
that  the  court  in  this  proceeding  must  disregard  any  error, 
irregularity  or  omission  which  does  not  affect  the  substantial 
rights  of  the  parties.  The  California  act  contains  substan- 
tially the  same  provisions,  and  in  the  case  of  Central  Irr,  Dist, 
V,  Be  Lappe,  79  Cal.  351,  21  Pac.  825,  the  court  holds  that  the 
rule  that  proceedings  to  devest  a  person  of  his  property  in 
invitum  are  to  be  strictly  construed  does  not  apply  to  pro- 
ceedings for  the  formation  of  irrigation  districts.  Such  pro- 
visions are  to  be  liberally  construed  to  carry  out  the  pur- 
poses of  the  law.  No  part  of  the  bond  issue  in  this  case  can 
be  apportioned  to  the  land  whose  owner  has  agreed  with  the 
district  to  waive  all  claims  against  the  district  for  water,  and 
look  to  the  general  government  therefor.  Without  the  con- 
sent of  the  land  owner  he  cannot  be  left  out  of  the  general 
plan  adopted  for  procuring  water  from  the  district,  but  with 
his  consent  and  the  consent  of  the  district  he  may  be  left  out. 
The  trial  court  found  that  the  notice  of  filing  said  petition 
had  been  duly  given  and  published  for  the  time  and  in  the 
manner  prescribed  in  said  act.  We  find  on  an  examination 
of  the  record  that  the  court  was  fully  justified  in  making  that 
finding.  From  the  record  it  clearly  appears  that  each  and 
every  finding  made  by  the  trial  court  is  fully  supported  by 
the  record  and  must  be  sustained,  and  the  judgment  must  be 
aflBrmed,  and  it  is  so  ordered.  Costs  are  awarded  to  respond- 
ent. 

.  Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(November  28,  1905.) 
STATE  V.  ROLAND. 

[83  Pac.  337.] 

Embezzlement,  What  Constitutes — ^Remarks  or  Judge  in  Presencs 
or  Jury — Questions  or  Fact  for  the  Jury  to  Dbtisminb — In- 
structions OF  THE  Court  and  Refusal  to  Give  Bequests  of 
Defendant. 

1.  Where  it  is  shown  that  R.  procured  a  horse  from  J.,  to  be  re- 
turned the  next  daj,  and  rode  him  to  a  distant  point,  then  sold  him 
and  converted  the  proceeds  to  his  own  use,  he  is  guilty  of  em- 
bezzlement. 

2.  Where  it  is  shown  that  remarks  of  the  trial  judge  made  in  the 
presence  of  the  jury  in  ruling  on  the  admissibility  of  evidence 
were  not  prejudicial  to  the  defendant,  or  did  not  indicate  to  the 
jury  the  feeling  of  the  court  as  to  the  guilt  or  innocence  of  the 
defendant,  no  error  is  committed. 

3.  Where  it  is  shown  that  the  contract  for  possession  of  the  al- 
leged embezzled  property  is  made  in  one  county  and  it  is  disposed 
of  in  another  county,  and  the  court  fully  and  fairly  instructs  the 
jury  as  to  the  law  of  the  case,  leaving  that  question  entirely  to 
them,  it  becomes  a  question  of  fact  solely  for  their  determination, 
and  this  court  will  not  disturb  their  verdict,  unless  it  is  shown  by 
the  record  that  their  verdict  is  not  justified  or  supported  by  the 
evidence. 

4.  Where  the  court  instructs  fully  and  fairly  on  every  issue  in- 
volved in  the  prosecution,  it  is  not  error  to  refuse  requests  of  de- 
fendant covering  the  same  issues,  but  couched  in  different  language. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  District  Judge. 

Defendant  was  convicted  of  the  crime  of  embezzlement  and 
appealed  from  the  judgment  and  order  overruling  motion 
for  a  new  trial.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

George  W.  Tannahill  and  Q.  Orr  McMinnimy,  for  Appel- 
lant. 

The  information  is  insufficient,  as  it  should  have  alleged 
the  facts.     {People  v.  Scott,  74  Cal.  94,  15  Pac.  384;  Duncan 
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V.  state  (Tex.  Cr.  Rep.),  70  S.  W.  543;  State,  v,  Swensen 

(Idaho),  81  Pac.  379;  People  v.  Murphy ,  51  Cal.  376.)     If  a 

person  in  one  county  is  intrusted  by  another  with  personal 

property  to  be  returned  to  the  owner,  and  afterward  takes  it 

to  another  county  and  there  embezzle9  it,  he  cannot  be  tried 

for  the  crime  in  the  county  where  he  received  it  unless  he 

conceived  the  intention  of  committing  the  crime  when  he 

received  it.     (People  v.  Stakem,  40  Cal.  599;  State  v.  Ven- 

num,  67  Kan.  868,  74  Pac.  268;  Ex  parte  Cook  (Cal.),  39 

Pac.  16;  State  v.  Bonner,  178  Mo.  424,  77  S.  W.  463;  People 

V.  Scott,  supra,)     It  is  necessary  to  allege  and  prove  the 

fiduciary  relations  existing  between  the  defendant  and  the 

owner  of  the  property  embezzled.     (7  Ency.  of  PI.  &  Pr.  452 ; 

McCann  v.  United  States,  2  Wyo.  274;  Watson  v.  State,  70 

Ala.  13,  45  Am.  Rep.  70;  People  v.  Johnson,  91  Cal.  265,  27 

Pac.  663;  Johnson  v.  State,  46  Tex.  Cr.  Rep.  415,  80  S.  W. 

621;  People  v.  Dougherty,  143  Cal.  593,  77  Pac.  466;  12  Ency. 

of  Law,  479,  and  cases  there  cited.) 

J.  J.  Ouheen,  Attorney  (General,  Edwin  Snow  and  F.  S. 
Wettach,  for  Respondent. 

No  indictment  or  information  is  insufficient,  nor  can  the 
trial,  judgment  or  other  proceedings  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  in  matter  or  form  which 
does  not  tend  to  the  prejudice  of  a  substantial  right  of  the 
defendant  upon  its  merits.  (Pen.  Code,  sec.  5347 ;  People  v. 
Dinsmore,  102  Cal.  382,  36  Pac.  661 ;  State  v.  Patterson,  116 
Ind.  45,  10  N.  E.  289,  18  N.  E.  270;  Stevenson  v.  State,  5 
Baxt.  (Tenn.)  683;  State  v.  Burnett,  81  Mo.  119;  State  v. 
McDaniel,  94  Mo.  305,  7  S.  W.  634.)  It  has  been  repeatedly 
held  that  an  information  may  allege  a  certain  day  upon  which 
a  crime  has  been  committed,  and  the  proof  may  show  an 
entirely  different  day,  providing  only  the  proof  shows  a  day 
prior  to  the  filing  of  the  information  and  within  the  statute 
of  limitations.  (See  State  v.  Rogers,  31  Mont.  1,  77  Pac.  293 ; 
State  V.  Dawkins,  32  S.  C.  17,  10  S.  E.  772;  State  v,  Hutchin- 
son, 111  Mo.  257,  20  S.  W.  34.) 
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STOCKSLAGER,  C.  J.— Appellant  was  charged  with  the 
crime  of  emljezzlement  in  the  district  court  of  Nez  Perce 
county;  was  convicted  and  sentenced  to  serve  a  term  of  one 
year  and  six  months  in  the  penitentiary  of  the  state.  This 
appeal  is  from  the  jud^ent,  and  from  an  order  overruling  a 
motion  for  a  new  trial.  The  information  charges  that  on  the 
fifteenth  day  of  November,  1905,  at  the  county  of  Nez  Perce, 
in  the  state  of  Idaho,  the  aforesaid  William  Roland,  then  and 
there  being,' conmiitted  the  crime  of  embezzlement  as  follows: 
The  said  William  Roland,  on  the  fourteenth  day  of  November, 
A.  D.  1905,  in  the  county  of  Nez  Perce,  in  the  state  of  Idaho, 
•  was  intrusted  with  one  bay  horse  of  the  value  of  seventy  dol- 
lars by  Charles  F.  Jackson,  said  horse  being  then  and  there 
the  property  of  said  Charles  F.  Jackson;  that  by  the  terms 
of  the  said  trust  said  William  Roland  was  to  use  said  horse 
for  his  own  benefit  for  a  part  of  one  day,  and  return  said 
horse  to  Charles  F.  Jackson  on  the  fifteenth  day  of  Novem- 
ber, A.  D.  1904.  That  said  William  Roland  did  not  return 
said  horse  to  said  Charles  F.  Jackson  according  to  the  terms 
of  said  trust,  but  did,  on  the  fifteenth  day  of  November,  1904, 
in  said  county  of  Nez  Perce  and  state  of  Idaho,  willfully, 
unlawfully,  feloniously  and  fraudulently  convert  said  horse 
to  his  own  use,  and  embezzle  the  same  contrary  to  his  said 
trust. 

Counsel  for  appellant  assign  thirty  errors  occurring  on  the 
trial,  but  in  their  brief  say  that  the  case  may  be  considered 
under  three  heads : 

**1.  The  information  failed  to  state  facts  sufficient  to  con- 
stitute an  offense  ....  for  the  reason  that  the  information 
failed  to  charge  such  fiduciary  relation  as  required  by  the 
statute  to  constitute  the  crime  of  embezzlement.  The  infor- 
mation further  failed  to  charge  and  allege  facts  sufficient  to 
admit  of  proof  of  the  alleged  conversion  of  the  horse  in 
Latah  county,  and  the  admission  of  this  evidence  over  the  ob- 
jection of  defendant  was  indefinite  and  uncertain  as  to  the 
date  of  the  alleged  commission  of  the  offense,  charging  the 
offense  to  have  been  committed  on  November  15,  1905,  and 


Digitized  by 


Google 


Nov.  1905.]  State  v,  Roland.  493 


Opinion  of  the  Court — Stockslager,  C.  J. 

that  the  defendant  was  intrusted  with  the  horse  on  November 
15,  1904.'' 

After  the  jury  had  returned  a  verdict  of  guilty,  and  prior 
to  sentence,  counsel  for  defendant  filed  a  motion  in  arrest  of 
judgment,  which  sets  up  that  the  information  is  insufficient 
upon  which  to  base  any  judgment,  and  that  such  insufficiency 
consists  in  this:  1.  That  it  does  not  appear  therefrom  the 
circumstances  under  which  the  alleged  offense  w^as  committed, 
or  the  time  and  place,  with  sufficient  certainty  to  advise  the 
defendant  of  the  nature  of  the  oflfense,  and  the  information  is 
insufficient  to  give  the  court  any  jurisdiction  of  the  offense, 
the  person  of  the  defendant,  or  the  subject  matter  of  the  ac- 
tion; 2.  That  the  information  is  ambiguous,  unintelligible  and' 
uncertain,  and  that  such  uncertainty  consists  in  this — that  it 
does  not  appear  therefrom  whether  or  not  the  offense  was 
committed  in  November,  1905,  or  November,  1904,  and  affirm- 
atively appears  therefrom  that  the  offense  is  charged  to  have 
been  committed  on  the  fifteenth  day  of  November,  1905;  3. 
That  it  does  not  appear  therefrom,  or  from  the  evidence,  that 
the  offense  was  committed  in  Nez  Perce  county,  state  of 
Idaho ;  4.  That  the  information  as  a  whole  is  insufficient  upon 
which  to  base  a  judgment. 

It  is  clearly  apparent  that  a  clerical  error  exists  in  the  in- 
formation wherein  it  is  charged  that  the  crime  was  committed 
on  the  fifteenth  day  of  November,  1905.  It  is  shown  that  on 
the  fifteenth  day  of  March,  1905,  the  information  was  filed, 
and  alleges  that  prior  thereto  defendant  had  had  a  prelimin- 
ary examination,  and  was  held  to  answer  in  the  district  court 
to  the  charge  of  embezzlement. 

Section  7687  of  the  Revised  Statutes  says:  "No  indictment 
is  insufficient,  nor  can  the  trial,  judgment,  or  other  proceed- 
ing thereon,  be  affected  by  reason  of  any  defect  or  imperfec- 
tion in  matter  of  forto,  which  does  not  tend  to  the  prejudice 
of  a  substantial  right  of  the  defendant  upon  its  merits." 
What  possible  right  of  the  defendant  was  in  jeopardy  by 
reason  of  the  error  in  the  information!  He  was  informed  by 
the  information  that  he  was  charged  with  embezzling  the 
property  of  the  complaining  witness,  that  he  had  disposed  of 
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such  property  in  Moscow,  and  converted  the  proceeds  to  his 
own  use  without  the  consent  of  the  owner ;  the  time  was  fixed 
elsewhere  in  the  information,  and  it  was  certainly  apparent  to 
anyone  who  examined  the  information  that  November  15, 
1905,  was  intended  for  November  15,  1904.  This  being  true, 
with  the  section  of  the  statute  above  quoted,  we  are  dispsed 
to  hold  that  it  was  harmless  error,  as  it  could  not  have  preju- 
diced the  rights  or  interests  of  the  defendant  in  any  particu- 
lar. It  is  also  urged  by  counsel  that  the  information  is  in- 
definite and  uncertain  as  to  the  time  of  the  commission  of  the 
alleged  offense,  and  did  not  state  facts  sufficient  to  apprise 
the  defendant  of  the  nature  of  the  offense  alleged,  and  the 
time  of  its  commission  or  the  circumstances  under  which 
it  is  alleged  to  have  been  committed,  and  a  fatal  variance  be- 
tween the  allegations  of  the  information  and  the  proof,  the 
evidence  showing  that  the  horse  was  taken  in  Nez  Perce 
county,  and  ridden  to  Latah  county,  and  disposed  of  in  the 
latter  county.  If  we  correctly  read  and  construe  the  informa- 
tion, this  contention  must  fail.  Defendant  was  informed  by 
the  allegations  of  the  information  that  he  had  been  intrusted 
with  a  certain  horse  by  Charles  F.  Jackson  in  Nez  Perce 
county,  Idaho;  the  date  is  fixed  as  November  14,  1904;  that 
he  was  to  use  said  horse  a  part  of  one  day  and  return  him 
to  Charles  F.  Jackson  on  the  fifteenth  day  of  November,  1904; 
that  he  did  not  return  the  horse  according  to  the  terms  of  the 
trust,  but  on  the  fifteenth  day  of  November,  1904,  in  said 
county  of  Nez  Perce,  willfully,  unlawfully,  feloniously  and 
fraudulently  converted  the  horse  to  his  own  use  and  embezzled 
the  same.  It  occurs  to  us  that  this  information  was  amply 
sufficient  to  inform  the  defendant  what  he  had  to  meet  in 
court  upon  his  trial. 

In  support  of  this  contention  that  the  information  is  de- 
fective, in  that  it  is  indefinite  and  uncertain,  etc.,  counsel  for 
appellant  call  our  attention  to  Duncan  v.  State  (Tex.  Cr.),  70 
S.  W.  543.  In  this  case  it  is  said:  **The  charging  part  of  the 
indictment  is  that  appellant  did  then  and  there  have  posses- 
sion of  a  mule,  then  and  there  the  property  of  Joe  Taylor,  by 
virtue  of  his  contract  of  hiring  with  said  Joe  Taylor,  and 
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did  then  and  there  unlawfully  and  without  the  consent  of 
the  said  Joe  Taylor,  the  owner  thereof,  fraudulently  convert 
said  horse  to  his,  the  said  Richard  Duncan's,  own  use."  The 
court  said:  ''A  party  could  not  have  possession  of  a  mule 
by  virtue  of  a  contract  of  hiring  and  be  convicted  for  con- 
verting a  horse."  We  are  certainly  in  full  harmony  with  the 
conclusion  reached  by  the  Texas  court  above  quoted,  but  no 
such  defect  exists  in  the  information  under  consideration. 

Our  attention  is  also  called  to  State  v.  Swensen  (Idaho), 
81  Pac.  379.  We  find  nothing  in  this  case  that  lends  aid  to 
appellant  in  his  contention  that  the  information  is  defective. 
It  is  next  insisted  by  counsel  for  appellant  that  the  rights 
of  appellant  were  prejudiced  by  certain  remarks  of  the  trial 
judge  in  ruling  on  the  admission  of  certain  evidence.  The 
eighth  assignment  relates  to  the  excluding  of  the  offer  made 
by  defendant  as  to  what  he  would  show  by  the  cross-examina- 
tion of  witness  Vosberg:  "Q.  We  want  to  prove  the  condition 
Mr.  Roland  was  in  at  the  time,  and  where  he  was."  In  pass- 
ing on  the  competency  of  this  question  the  court  said:  *'Yon 
are  asking  something  that  might  put  the  witness  in  a  wrong 
light,  and  the  court  is  here  to  protect  the  witnesses  generally." 
It  would  not  seem  that  it  would  matter  materially  where  Mr. 
Roland  was  or  what  may  have  been  his  condition  at  the  time 
he  may  have  made  statements  of  any  character.  It  is  next 
shown  that  the  following  question  was  asked  of  the  witness 
Departee:  **Did  you  ever  know  of  him  running  a  gambling 
den  in  the  Red  Light  saloon  in  Moscow!"  The  county  attor- 
ney objected  to.  this  question,  and  the  court  said:  **You  need 
not  answer  the  question.  There  is  no  materiality  about  it.  It 
18  not  proper."  The  next  assignment  relates  to  a  question  of 
defendant's  counsel  to  the  same  witness:  **Did  you  know  what 
his  occupation  wast"  This  question  related  to  witness  Rob- 
ert L.  Vosberg,  to  which  the  county  attorney  objected.  In 
passing  upon  this  question  the  court  said:  **We  are  not  trying 
other  people;  we  are  trying  the  defendant.  It  is  not  neces- 
sary to  go  further.  It  is  admitted  he  married  this  man's 
wife;  there  is  no  contention  about  that." 
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It  is  shown  by  the  record  that  Vosberg  married  the  former 
wife  of  appellant,  and  defendant  was  evidently  trying  to 
show  bias  or  prejudice  of  witness  Vosberg  against  appellant 
This  could  not  be  shown  by  the  questions  above  referred  to. 
The  fact  that  he  may  have  been  engaged  in  an  unlawful  busi- 
ness was  not  suflScient  to  discredit  his  evidence.  This  court 
has  expressed  itself  frequently  on  the  danger  of  comment 
of  any  kind  by  the  trial  court  on  the  admission  or  rejection 
of  evidence  or  any  expression  from  which  jurors  might  infer 
the  feeling  of  the  court  as  to  the  guilt  or  innocence  of  the 
accused.  We  do  not  find  in  any  of  the  expressions  of  the 
court  anything  from  which  jurors  could  infer  what  the 
opinion  of  the  learned  judge  was  as  to  the  guilt  or  innocence 
of  the  accused.  Neither  do  we  find  error  in  the  ruling  of  the 
court  on  the  admissibility  of  the  evidence.  This  brings  us  to 
a  consideration  of  the  instructions  given  by  the  court  and  the 
refusal  to  give  certain  requests  of  counsel  for  appellant  It 
is  earnestly  insisted  by  learned  counsel  for  appellant  that 
the  evidence  shows  if  any  crime  was  committed,  it  was  com- 
mitted in  Latah  county,  and  hence  the  court  had  no  jurisdic- 
tion to  try  the  case  in  Nez  Perce  county.  We  have  read  the 
evidence  of  all  the  witnesses  as  well  as  the  instructions  of  the 
court  beariDg  on  this  question,  and  it  seems  to  us  that  the  de- 
termination of  this  question  was  left  entirely  to  the  jury  to 
determine.  By  their  verdict  they  said  the  crime  was  com- 
mitted in  Nez  Perce  county,  and  we  do  not  see  any  reason 
why  their  verdict  should  be  disturbed.  The  court  instructed 
the  jury  very  fully  and  fairly  on  every  material  issue  in- 
volved, and  where  that  is  true  there  is  no  error  in  refusing 
requests  by  defendant  covering  the  same  issues.  The  judg- 
ment of  the  lower  court  is  afiirmed. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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ABRAMS  V.  WHITE. 
[83  Pae.  602.] 

Pbobatx  Ck>uBTS — JtnusDiCTioN — Suits  in  Eqititt— Bbmxtrkeb. 

1.  The  probate  courts  of  this  state  haye  exclusive  jurisdietioB 
of  the  settlement  of  estates  of  deceased  persons  subject  to  appeal 
to  the  district  court  for  revi9w  of  any  proceeding  had  therein. 

2.  Equity  will  not  lend  its  aid  in  an  original  proceeding  in  the 
district  court,  unless  it  is  shown  that  fraud  has  been  perpetrated  in 
the  probate  court.  The  particular  act  and  thing  constituting  the 
fraud  must  be  definitely  and  positively  alleged,  and  that  the  party 
is  without  remedy  elsewhere  than  in  a  court  of  equity. 

3.  A  demurrer  will  be  sustained  to  a  complaint  in  equity  that 
f^ils  to  allege  fraud  in  the  probate  court,  and  also  show  the 
necessity  for  the  prosecution  of  the  action  in  the  court  of  equity. 

APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Judgment  for  defendants,  from  which  plaintiffs  appeaL 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinioo. 

P.  D.  Culver,  for  Appellant. 

Equity  has  the  power  to  set  aside  .the  judgment  or  decree 
of  any  court.  (Pomeroy's  Equity  Jurisprudence,  sec.  919.) 
Whenever  a  judgment  or  decree  of  any  court  has  been  ob- 
tained by  fraud,  the  fraud  is  regarded  as  perpetrated  upon 
the  court,  and  equity  will  cancel  it.  (Pomeroy's  Equity 
Jurisprudence,  sec.  919.)  In  the  exercise  of  its  power  in 
civil  causes  the  probate  court  is  of  peculiar  and  limited  juris- 
diction, and  not  a  court  of  general  jurisdiction.  (Code  Civ. 
Proc.  1901,  sec.  3696.)  Courts  of  equity  have  concurrent 
jurisdiction  with  courts  of  probate  of  all  matters  of  guardian- 
ship and  settlement  of  estates  of  deceased  persons.  {Troiter 
V.  Mutual  Reserve  etc.  Ins.  Assn.,  9  S.  Dak.  596,  62  Am.  St 
Eep.  887,  70  N.  W.  843;  Bailey  v.  Bailey,  67  Vt.  494,  48  Am. 
St.  Rep.  826,  32  Atl.  470;  Deck  v,  Oerke,  12  Cal.  433,  73  Am. 
Idaho,  Vol.  11—32 
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Dec.  555.)  '*When  a  bill  in  equity  contains  an  allegation  of 
fraud,  it  is  a  general  rule  that  such  allegation  must  be  de- 
nied by  answer,  and  a  general  demurrer  will  not  be  allowed." 
(9  Ency.  of  PI.  &  Pr.  685.)  **The  doctrine  of  caveat  emptor 
applies,  and  requires  purchasers  to  examine  title  which  he  is 
presumed  to  know,  since  there  is  no  warranty,  and  even  where 
no  fraud  or  misrepresentation  obtains,  if  loss  ensues,  a  pur- 
chaser must  bear  it.  It  is  a  judicSal  sale."  (Smith  v.  Wild- 
man,  178  Pa.  St.  245,  56  Am.  St.  Rep.  760,  35  Atl.  1047,  36 
L.  E.  A.  834;  Lindsay  v.  Cooper,  94  Ala.  170,  33  Am.  St.  Rep. 
105,  11  South.  325,  16  L.  R.  A.  813;  Halleck  v,  Guy,  9  Cal. 
181,  70  Am.  Dec.  643;  Roberts  v.  Hughes,  81  111.  130,  25  Am. 
Rep.  270.)  So  long  as  the  probate  remains  unrevoked,  no 
mortgage  lien  claim  exists  or  could  be  invoked  predicated 
upon  the  same  subject  matter.  {Ryno  v.  Byno,  27  N.  J.  Eq. 
622.)  **  Where  subject  matter,  cause  of  action  and  parties 
are  the  same  in  a  former  suit,  the  judgment  therein  constitutes 
a  bar  to  the  second  suit — res  judicata/'  (Lyon  v.  Perrin  etc. 
Mfg.  Co.,  125  U.  S.  698,  8  Sup.  Ct.  Rep.  1024,  31  L.  ed.  841; 
Durant  v.  Essex  Co.,  7  Wall.  107,  19  L.  ed.  154;  Cromwell  v. 
Sac  County,  94  U.  S.  351,  24  L.  ed.  195;  Wilson  v.  Been,  121 
U.  S,  525,  7  Sup.  Ct.  Rep.  1004,  30  L.  ed.  980;  Bank  of  United 
States  V.  Beverly,  1  How.  (U.  S.)  134,  11  L.  ed.  75.)  The 
application  for  probate  and  the  judgment  of  the  court  upon  it 
are  binding  upon  all  the  world  until  revoked  or  set  aside. 
(Steele  v.  Benn,  50  Tex.  467,  32  Am.  Rep.  605;  Scott  v.  Cal- 
vit,  3  How.  (Miss.)  148;  Taylor  v.  Tibbatts,  13  B.  Mon. 
(Ky.)  177;  WeUs'  WUl,  5  Litt.  (Ky.)  273;  Bay  v.  Doughty, 
4  Blackf.  115;  Holliday  v.  Ward,  19  Pa.  St.  485,  57  Am,  Dec. 
671.)  **A  transfer  of  property  to  a  creditor  will  be  held 
fraudulent  and  void,  unless  it  is  shown  that  the  consideration 
is  a  valid  and  subsisting  debt,  and  that  the  property  does  not 
exceed  the  value  of  the  debt,  and  that  the  property  is  taken 
in  discharge  thereof."  (Caball  v.  Hamilton  Brown  Shoe  Co., 
81  Tex.  104,  16  S.  W.  811;  Briggs  v.  Mitchell,  60  Barb.  288; 
Frank  v.  King,  121  111.  251,  12  N.  B.  720;  Christie  v.  Bridg- 
man,  51  N.  J.  Eq.  331,  25  Atl.  939,  30  Atl.  429;  Kaye  v.  Craw- 
ford,  22  Wis.  320;  Sutton  v.  Hasey,  58  Wis.  556,  17  N.  W. 
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416;  Le  SaiHnier  v.  Krueger,  85  Wis.  214,  54  N.  W.  774; 
note  in  36  L.  B.  A.  340.)  It  is  the  dnty  of  the  executor  or 
administrator  to  sell  for  the  best  price  he  can  obtain ;  and  it 
is  held  that  if  a  sale  has  been  for  an  inadequate  price,  it  was 
not  fairly  made,  and  that  for  this  reason  the  court  may  set  it 
aside.  {Hirshfield  v.  David,  43  Tex.  155;  Shaw  v.  Spencer, 
100  Mass.  393,  97  Am.  Dec.  107,  1  Am.  Rep.  115;  Allender  v. 
Rtston,  2  Gill  &  J.  (Md.)  86;  Pierce  v.  Holzer,  65  Mich.  263, 
32  N.  W.  431;  Smith  v.  Ayer,  101  U.  S.  320,  25  L.  ed.  955; 
Dodson  V.  Simpson,  2  Band.  (Va.)  294.)  A  demurrer  will 
not  lie  if  the  parties  have  a  common  interest  centering  in  the 
point  of  issue  (void  acts  and  fraud)  in  the  cause.  (Bliss  on 
Code  Pleadings,  pp.  151,  177,  sees.  96,  110;  1  Estee's  Plead- 
ing, p.  129,  sec.  164.)  Everyone  connected  with  a  fraud- 
ulent transaction  may  be  made  a  party  defendant.  {Snod- 
grass  v.  Andrews,  30  Miss.  472,  64  Am.  Dec.  169;  Butler  v. 
Spann,  27  Miss.  234;  Fellows  v.  Fellows,  8  N.  T.  Com.  L.  (L. 
ed.)  534.) 

I.  N.  Smith  and  Charles  L.  McDonald,  for  Bespondent. 

In  this  case  the  court  dismissed  the  case  for  want  of  juris- 
diction. This  point  is  never  waived.  (Idaho  Bev.  Stats., 
sec.  4178.)  The  district  court  here  had  no  jurisdiction  of  this 
matter,  and  hence  no  error  was  committed  in  dismissing  the 
case.  {Clark  v.  Rossier,  10  Idaho,  348,  78  Pac.  358;  Idaho 
Kev.  Stats.,  3842;  Olendenning  v,  McNutt,  1  Idaho,  592.) 
The  complaint  in  this  case  was  totally  devoid  of  equity  or 
allegations  of  fraud  or  any  statement  of  facts  which  would  in 
any  manner  justify  any  court  in  taking  up  time  with  the 
hearing  of  such  an  insuflacient  and  frivolous  case.  (See  Free- 
man  on  Void  Judicial  Sales,  sec.  20.) 

STOCKSLAGBB,  C.  J.— This  case  is  before  us  on  appeal 
from  the  district  court  of  Nez  Perce  county.  Plaintiff  filed 
her  complaint  to  which  an  answer  was  filed  by  some  of  the 
defendants.  Afterward  plaintiff  had  permission  to  amend 
her  complaint,  which  was  done,  and  thereafter  demurrers 
were  filed  by  all  of  the  defendants.    The  only  one  appearing 
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in  the  record  being  that  of  defendant,  Elizabeth  JVhite,  which 
is  as  follows:  ''1.  That  the  said  complaint  shows  upon  its  face 
that  there  is  a  misjoinder  of  the  parties  defendant,  in  this, 
that  Charles  L.  McDonald  is  improperly  united  as  a  party 
defendant  in  said  cause;  2.  That  there  is  a  misjoinder  as  to 
parties  defendant  herein  in  this,  "that  Charles  G.  Kress  is  im- 
properly joined  in  the  above  cause  as  a  party  defendant;  3. 
That  there  is  a  misjoinder  as  to  parties  affixed  herein  in  this, 
that  Charles  G.  Kress,  as  administrator,  with  the  will  an- 
nexed, of  the  estate  of  John  M.  Silcott,  deceased,  is  improp- 
erly joined  as  a  party  defendant ;  4.  That  the  said  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  this  defendant ;  5,  That  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  The  demur- 
rers of  the  defendants  who  were  regularly  served  were  argued 
and  submitted  to  the  court,  and  on  the  twenty-seventh  day 
of  July,  1905,  the  court  made  and  caused  to  be  entered  of 
record  an  order  sustaining  the  demurrers  and  judgment  or- 
dered and  entered  in  favor  of  defendants  for  costs.  From 
this  judgment  an  appeal  is  taken. 

A  motion  was  submitted  to  this  court  to  dismiss  this  appeal 
for  the  following  reasons:  "That  the  notice  of  appeal  noti- 
fies that  there  will  be  more  than  one  appeal  taken  and  that 
the  bond  on  appeal  is  conditioned  for  the  payment  of  a  single 
$300  under  the  statutory  penalties  and  obligations,  and  that 
said  bond  is  uncertain  and  ambiguous  in  that  it  does  not  state 
from  or  to  which  appeal  it  is  conditioned.''  The  notice  fol- 
lows: **  Please  take  notice  that  the  above-named  plaintiff  ap- 
peals to  the  supreme  court  of  the  state  of  Idaho,  from  that 
certain  decision  and  order  sustaining  defendant's  demurrers 
to  plaintiff's  amended  complaint  and  from  the  judgment  of 
dismissal  of  the  said  district  court  and  the  whole  thereof,  en- 
tered herein  on  the  twenty-seventh  day  of  July,  1905,  in  favor 
of  said  defendants  and  against  said  plaintiff." 

The  court  has  repeatedly  held  that  where  the  notice  pro- 
vided for  two  appeals,  such  as  an  appeal  from  the  judgment 
and  an  order  overruling  a  motion  for  a  new  trial,  or  any  other 
appealable  order,  and  but  one  bond  was  given  in  the  statutory 
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form  and  amount  without  particularly  specifying  whether  the 
appeal  was  from  the  judgment  or  order,  that  a  motion  to 
dismiss  the  appeal  would  be  sustained.  In  this  case,  however, 
there  was  but  one  appeal  to  be  taken,  and  that  was  from  the 
judgment  on  the  order  sustaining  the  demurrers  to  the  com- 
plaint; and  whilst  the  notice  says  the  appeal  will  be  from 
the  order  and  the  judgment,  and  the  whole  thereof,  that  part 
with  reference  to  the  order  will  be  treated  as  surplusage  only, 
and  does  not  affect  the  bond  on  appeal  from  the  judgment.' 
The  motion  is  denied. 

Counsel  for  appellant  urges  that  the  court  on  its  own 
motion  ''arrogated  to  itself  the  statutory  privilege  of  hold- 
ing against  plaintiff  on  the  grounds  of  want  of  jurisdiction, 
which  seldom  is  and  never  should  be  invoked  upon  the  court's 
own  motion,  unless  unquestioned  and  conclusive."  We  can- 
not give  our  assent  to  this  contention.  If  the  court  is  satis- 
fied from  former  decisions  of  this  court  or  from  any  well- 
founded  reason  that  it  is  without  jurisdiction  to  hear  and 
decide  the  questions  presented  by  the  pleadings,  it  becomes 
the  duty  of  the  court  to  refuse  to  try  the  case,  and  thus  pos- 
sibly save  large  expense  to  all  parties  to  the  litigation.  This 
rule  has  its  foundation  in  equity,  and  it  is  upon  the  assump- 
tion that  it  is  better  to  have  the  issues  settled  by  the  appel- 
late court  before  the  expense  of  a  trial,  than  to  take  the  en- 
tire case  up  after  trial,  and  after  large  expenditures  have 
been  incurred.  With  this  view  of  the  case  as  it  is  presented 
to  us,  the  only  question  we  will  examine  and  determine  is, 
whether  the  court  had  jurisdiction  to  try  the  issues  as  pre- 
sented by  the  pleading — ^that  is,  the  complaint  and  demurrers, 
and  whether  the  demurrers  were  properly  sustained.  If  the 
court  was  without  jurisdiction,  then  it  was  not  only  its  right 
but  duty  to  so  declare  and  refuse  to  try  the  case.  It  will  be 
observed,  however,  that  the  court  did  not  arbitrarily  refuse 
to  entertain  jurisdiction.  It  is  shown  by  the  order  sustaining- 
the  demurrers,  to  wit,  **The  court  having  heard  the  argu- 
ments pro  and  con  thereon,  and  having  asked  for  arguments 
on  the  point  of  jurisdiction  of  this  court  to  hear  and  deter- 
mine this  case,  and  the  said  point  having  been  argued  and 
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the  court  having  been  fully  advised  in  the  premises;  it  is 
now  considered  and  ordered  that  the  said  demurrers  and 
each  thereof,  be  sustained,  as  the  court  has  no  jurisdiction 
of  the  above-entitled  cause."  We  are  not  advised  of  the 
contents  of  the  demurrer  of  defendant  McDonald  or  de- 
fendant Charles  D.  Kress,  or  any  of  the  other  defendants 
to  the  action,  and  do  not  know  whether  the  question  of  juris- 
diction was  raised  in  either  of  them  or  not.  Want  of  juris- 
diction is  one  of  the  grounds  of  demurrer  provided  for  by 
our  statute,  and  it  seems  the  court  requested  an  argument  on 
this  particular  question.  If  we  are  to  follow  Clark  v.  Bos- 
sier, 10  Idaho,  348,  78  Pac.  358,  then  the  demurrer  that  the 
''complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  was  good  and  should  have  been  sustained,  and  if 
the  court  erroneously  founded  his  ruling  on  an  improper 
foundation  it  would  not  benefit  the  plaintiff.  We  do  not 
wish  to  be  understood  as  intimating  that  the  court  did  im- 
properly decide  the  question  of  demurrer,  as  the  record  is 
not  sufficient  to  give  us  this  information.  We  can  see  no 
reason  why  the  rule  announced  in  Clark  v.  Bossier,  supra, 
should  not  be  followed  in  this  case.  It  may  be  true  as  in- 
sisted by  learned  counsel  for  appellant,  that  a  gross  injus- 
tice has  been  done  his  client,  but  the  statute  provides  a  remedy 
for  all  errors  of  the  probate  and  justices'  courts  by  appeal 
to  the  district  court.  It  may  also  be  said  that  errors  and 
mistakes  in  the  probate  court  may  be  corrected  by  proper 
proceedings  in  that  court,  and  if  not  corrected  there,  an 
appeal  may  be  taken  to  the  district  court  and  from  there  to 
this  court.  Equity  will  not  lend  its  aid  where  no  effort  is 
shown  to  have  been  made  in  the  court  of  original  jurisdic- 
tion, and  the  fact  that  a  party  has  permitted  the  statutory 
time  to  run  against  an  appeal  is  not  sufficient  to  authorize 
a  court  of  equity  to  assume  jurisdiction.  It  may  also  be 
said  that  where  there  is  an  attempt  to  charge  fraud,  the  par- 
ticular act  and  thing  constituting  such  fraud  must  be  i>ointed 
out.  It  is  not  sufficient  to  allege  that  the  plaintiff  was  ab- 
sent at  each  and  all  of  said  sales  and  at  the  presentation 
and  allowance  of  each  of  said  accounts,  and  that  she  had 


Digitized  by 


Google 


Nov.  11^06.]  Aboams  v.  White.  503 

OpinioB  of  the  Court — Stockslager,  G.  J. 

no  knowledge  of  the  manner  in  which  said  estate  was  being 
administered  until  recent  date,  the  latter  part  of  December, 
1904,  and  had  therefore  relied  fully  upon  her  said  attorney 
to  protect  her  interest  in  said  estate.  There  is  no  fraud 
alleged  here.  Another  allegation  is:  ''That  the  order  of 
sale  of  the  above-described  property  was  obtained  by  said 
defendants  from  said  probate  court  by  wrongfully,  falsely 
and  unlawfully  representing  that  said  Elizabeth  White  was 
the  executrix  of  said  estate  of  David  M.  White,  deceased, 
and  that  the  estate  of  said  John  M.  Silcott,  deceased,  was 
indebted  to  said  estate,  etc. ' '  Certainly  no  fraud  alleged  here. 
Again:  ''This  plaintiff  alleges  that  said  claim  was  presented 
by  said  defendants,  Elizabeth  White  and  Charles  L.  Mc- 
Donald, without  authority  to  receive  payment  thereof,  with- 
•lut  authority  to  receipt  for  the  same,  and  that  the  said 
Elizabeth  White  and  Charles  L.  McDonald  well  knew  that 
the  said  Elizabeth  White  was  not  the  executrix  of  said  es- 
tate or  authorized  to  present  said  claim  or  to  receive  the 
I)ayment  thereof,  and  knew  that  there  was  no  legal  repre- 
sentative of  said  estate  or  any  person  authorized  to  present 
said  claim  or  to  receive  the  payment  thereof."  We  find  no 
fraud  pointed  out  in  any  of  these  allegations,  nor  do  we 
Qnd  anywhere  in  the  complaint  an  allegation  that  comes  with- 
in the  rule  for  alleging  fraud.  If  any  of  the  wrongs  com- 
plained of  by  plaintiff  were  committed  by  any  of  the  de- 
fendants, she  doubtless  has  a  remedy  other  than  the  one 
sought  to  be  enforced  in  this  action.  The  judgment  is  af- 
firmed, with  costs  to  respondent. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(November  29,  1905.) 

KRUGER  V.  ST.  JOE  LUMBER  COMPANY. 

[83  Pac.  695.] 

Complaint — ^What  Causes  of  Action  Mat  br  United  in — ^Parties- 
Causes  Must  be  Separately  Stated — Joint  Dependants. 

1.  Under  the  provision  of  section  4169  of  the  Bevised  Statutes, 
the  plaintiff  maj  unite  several  causes  of  action  in  the  same  com- 
plaint when  such  causes  belong  to  one  only  of  the  classes  enu- 
merated in  said  section. 

2.  Such  causes  of  action  must  affect  all  of  the  parties  to  the 
action. 

3.  Each  of  said  causes  of  action  must  be  separately  stated. 

4.  Where  several  persons  are  made  defendants,  the  complaint 
must  contain  allegations  sufficient  to  charge  them  jointly. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Kootenai  County.  Hon- 
orable Ralph  T.  Morgan,  Judge. 

Action  to  recover  damages  for  injury  to  person  and  prop- 
erty.   Judgment  on  demurrer  for  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Edwin  McBee,  for  Api)ellant,  cites  no  authorities  on  the 
points  decided  other  than  those  considered  in  the  opinion. 

A.  A.  Crane,  for  Respondent 

It  is  the  duty  of  the  plaintiff  to  allege  in  his  complaint 
the  relation  existing  between  the  parties,  and  to  show  in 
what  manner  the  one  is  liable  for  the  act  of  the  other.  {Tor- 
rey  v,  Schneider,  74  Tex.  116,  11  S.  W.  1068;  21  Ency.  of 
PI.  &  Pr.  807,  810.)  A  cause  of  action  against  one  defend- 
ant and  a  cause  of  action  against  both  defendants  cannot 
be  joined.  (Addicken  v.  Schrubbe,  45  Iowa,  315;  Mayo  v. 
Madden,  4  Cal.  27;  Idaho  Rev.  Stats.,  sec.  4169.)  A  claim 
for  injuries  to  the  person  cannot  be  united  with  one  for  in- 
juries to  property.  (McCarty  v.  Fremont,  23  Cal.  196.) 
So  a  claim  for  possession  of  real  property  and  damages  for 
its  detention  cannot  be  united  with  a  claim  for  consequential 
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damages.     {Bowles  v.  Sacramento  Turnpike  etc,  Co.,  5  Cal. 
224.) 

SULLIVAN,  J. — This  is  an  appeal  from  a  judgment,  in 
favor  of  the  defendants,  who  are  respondents  here,  dismiss- 
ing an  action  brought  to  recover  damages  for  injuries  to 
the  person  and  property  of  the  appellant.  An  injunction 
was  prayed  for  enjoining  the  respondents  from  trespass- 
ing upon  certain  lands  of  appellant  described  in  the  com- 
plaint, and  from  cutting  and  removing  timber  from  said 
lands,  and  from  using  a  private  road  of  plaintiff  and  a  log- 
ging chute  thereon,  and  from  obstructing  a  boat  landing 
on  said  land  fronting  on  the  Coeur  d'Alene  lake.  A  de- 
murrer to  the  complaint  was  sustained.  The  grounds  of 
the  demurrer  were:  1,  That  there  was  a  defect  and  mis- 
joinder of  parties  defendant;  2.  That  several  causes  of  ac- 
tion against  different  individuals  have  been  improperly 
joined;  3.  That  the  complaint  was  ambiguous,  unintelligi- 
ble and  uncertain;  4.  That  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  plaintiff  thereafter  declined  to  amend,  and  stood  on 
his  complaint  and  the  court  entered  judgment,  dismissing 
said  action.  This  appeal  is  from  the  judgment.  The  com- 
plaint contains  but  one  count,  and  the  several  causes  of 
action  attempted  to  be  pleaded  are  not  separately  stated  there- 
in. Appellant  seeks  to  recover  damages  as  follows:  1.  For 
stumpage  value  of  logs  cut  on  plaintiff's  land,  $270;  2.  For 
injury  and  damages  to  crops  and  private  roadway,  $20;  3. 
For  injury  and  damage  to  plaintiff's  land  by  tree  tops  left 
thereon,  $50;  4.  For  injury  and  damage  to  plaintiff  by  rea- 
son of  an  assault,  $250;  5.  For  injury  and  damage  suffered 
by  plaintiff  resulting  from  blockading  said  landing,  and 
preventing  the  plaintiff  from  using  the  £(ame  and  from  ob- 
taining a  market  for  his  timber  and  logs,  and  by  loss  of  time 
caused  by  reason  of  the  obstruction  of  said  landing,  $1,250; 
6.  For  loss  of  time  of  plaintiff  for  one  year  by  reason  of 
the  destruction  of  timber  which  could  have  been  marketed, 
had  the  landing  beeii  unobstructed ,  $350 ;  1,  For  loss  of  time. 
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to  plaintiff  resulting  from  inability  to  use  said  landing,  $150. 
And  prays  for  a  permanent  injunction  and  for  damages 
aggregating  $2,525,  and  for  costs  of  suit. 

It  will  be  observed  that  the  appellant  seeks  in  this  action 
to  recover  damages  for  waste  committed  on  appellant's  land, 
damages  for  personal  injuries,  damage  for  injuries  to  his 
property,  and  damage  for  loss  of  time,  etc.  The  l^isla- 
ture  has  provided  what  causes  of  action  may  be  united  in 
the  same  complaint  by  the  provisions  of  section  4169,  which 
section  is  as  follows:  **The  plaintiff  may  unite  several  causes 
of  action  in  the  same  complaint,  where  they  all  arise  out  of: 
1.  Contracts,  express  or  implied;  2.  Claims  to  recover  spe- 
cific real  property,  with  or  without  damages  for  the  with- 
holding thereof,  or  for  waste  committed  thereon,  and  the 
rents  and  profits  of  the  same;  3.  Claims  to  recover  specific 
personal  property,  with  or  without  damages  for  the  with- 
holding thereof;  4.  Claims  against  a  trustee  by  virtue  of  a 
contract,  or  by  operation  of  law;  5.  Injuries' to  character; 
6.  Injuries  to  person;  7.  Injuries  to  property.  The  causes 
of  action  so  united  must  all  belong  to  one  only  of  these  classes, 
and  must  affect  all  the  parties  to  the  action  and  not  require 
different  places  of  trial,  and  must  be  separately  stated;  but 
an  action  for  malicious  arrest  and  prosecution,  or  either  of 
them,  may  be  united  with  an  action  for  either  an  injury 
to  the  character  or  to  the  person." 

The  provisions  of  that  section  are  too  plain  to  require 
construction  or  interpretation.  Under  its  provisions,  the 
plaintiff  may  unite  several  causes  of  action  in  the  same  com- 
plaint where  all  of  such  causes  belong  to  either  one  of  the 
seven  classes  therein  mentioned,  and  is  prohibited  from  unit- 
ing in  the  same  complaint,  causes  of  action  arising  under 
different  classes  or  not  coming  within  any  one  of  said  classes. 
The  several  causes  of  action  mentioned  in  the  complaint 
come  or  fall  within  the  second,  sixth  and  seventh  classes 
mentioned  in  said  section,  to  wit:  2.  Claims  for  waste  com- 
mitted on  real  property;  6.  Injuries  to  person;  7.  Injuries 
to  property.  In  the  complaint  before  us  (1)  damages  are 
demanded  for  an  assault  upon  the  appellant;  (2)  for  iujuiy 
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to  growing  crops;  (3)  for  trespass  in  cutting  appellant's 
timber;  (4)  for  injury  to  appellant's  land;  (5)  for  obstruct- 
ing appellant's  boat  landing;  (6)  for  loss  of  dead  timber, 
and  time,  etc.  Under  the  provisions  of  said  section,  an  ac- 
tion for  waste  on  real  property  cannot  be  united  with  an 
action  for  damages  for  an  assault;  and  an  action  for  in- 
juries to  property  cannot  be  united  in  the  same  complaint 
for  damages  for  injuries  to  the  person.  Said  section  pro- 
vides that  causes  of  action  united  in  the  same  complaint 
must  all  belong  to  only  one  of  said  seven  classes,  and  must 
affect  all  of  the  parties  to  the  action,  and  must  be  sepa- 
rately stated.  As  said  caus^  of  action  belong  to  different 
classes,  they  cannot  be  united  in  the  same  complaint,  and 
as  each  of  said  causes  of  action  are  not  stated  separately, 
the  complaint  fails  to  comply  with  the  requirements  of  said 
section.  Whatever  may  be  the  liberality  claimed  for  our 
present  practice  act,  it  certainly  cannot  be  extended  to  such 
a  misjoinder  of  causes  of  action  as  this  complaint  contains; 
and  the  allegations  of  the  complaint  fail  to  allege  or  show 
the  relations  of  the  defendants  to  each  other  in  the  commis- 
sion of  the  acts  complained  of. 

The  judgment  of  the  lower  court  is  afBrmed,  with  costs  in 
favor  of  the  respondents. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 

ON  PETITION  FOB  BEHEAAlNa. 
(December  31,  1905.) 
Per  CURIAM.— Plaintiff  has  filed  a  petition  for  a  rehear- 
ing in  this  case,  which  we  have  examined  with  care,  but  we 
do  not  find  that  it  contains  any  question  not  considered  by 
the  court  in  rendering  the  original  opinion  herein,  and  the 
petition  will  therefore  be  denied,  and  it  is  so  ordered 
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INLAND  LU^IBER  AND  TI^fBER  COMPANY  ▼.  THOMP- 
SON. 
[83  Pm.  933.] 

Assessment  foe  Taxation — List  of  Profeett  Furnished  ft  Tax- 
FATEB — Estoppel — Additional  Assessments — Action  of  Boaxd  of 
Equalization — Notice. 

1.  Where  a  taxpayer  has  furnished  the  assessor  with  a  state- 
ment of  his  property,  and  the  assessor,  relying  thereon,  has  assessed 
the  property  therein  described  against  the  person  furnishing  the 
list,  such  person  will  thereafter  be  estopped  from  denying  the 
ownership  of  the  property  in  an  action  to  enjoin  the  collection  of 
the  tax. 

2.  Under  revenue  act  of  1901  (Sess.  Laws  1901,  p.  233)  it  is  made 
the  duty  of  the  board  of  equalization  to  order  the  assessor  to  assess 
any  property  which  has  escaped  assessment,  and  where  such  assess- 
ment is  made  before  the  final  adjournment  of  the  session  of  the 
board  convened  on  the  fourth  Monday  in  July,  the  taxpayer  has 
his  opportunity  of  being  heard,  and  such  assessment  is  not  void 
for  want  of  notice  or  opportunity  to  be  heard  in  relation  thereto. 

3.  The  statutes  (Act  1901,  pp.  250,  254,  sees.  53,  65)  and  pub- 
lished notice  by  the  clerk  of  the  board  of  commissioners  (sec  92) 
constitute  notice  to  the  taxpayer  of  the  meeting  of  the  board  of 
equalization  and  of  his  right  to  appear  at  either  or  both  of  such 
meetings  and  protest  against  any  assessment  or  action  of  the  board 
in  relation  to  assessments. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  in  and  for  Kootenai 
County.    Honorable  Ralph  T.  Morgan,  Judge. 

Action  by  plaintiff  to  have  canceled  an  assessment 
against  certain  property  and  to  enjoin  the  collection  of  a 
tax  assessed  thereon.  Judgment  for  defendant  and  plain- 
tiff appealed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hamblin,  Lund  &  Gilbert,  for  Appellant. 

No  part  of  the  public  domain  is  taxable  by  the  state,  and 
land  is  not  severed  from  the  public  domain  until  at  least 
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the  equitable  title  has  passed  to  the  individual  and  his  right 
to  a  patent  is  complete.  {Kansas  etc.  Ry.  Co.  v.  Prescott, 
16  Wall.  603,  21  L.  ed.  373;  Union  Pac.  By.  Co.  v.  McShane, 
22  Wall.  444,  22  L.  ed.  747;  Hussman  v.  Durham,  165  U. 
S.  144,  17  Sup.  Ct.  Rep.  253,  41  L.  ed.  664;  Cooley  on  Taxa- 
tion, 3d  ed.,  135;  27  Am.  &  Bng.  Eney.  of  Law,  2d  ed.,  644, 
subd.  "C,"  and  notes  3  and  4,  .with  numerous  cases  cited; 
Rose's  Notes  on  U.  S.  Supreme  Court  Reports,  133,  U.  S.  496- 
514;  Rose's  Notes  on  U.  S.  Supreme  Court  Reports,  16  Wall. 
603-610.) .  Adopting  as  settled  law,  then,  the  proposition  that 
the  public  domain  is  not  taxable  until  the  equitable  title 
is  fully  vested  in  the  individual,  we  reach  the  real  question 
in  this  branch  of  the  case,  viz. :  When  does  the  equitable  title 
pass  under  a  forest  reserve  lieu  selection!  In  this  connec- 
tion we  ask  the  court  to  examine  the  act  of  Congress  au- 
thorizing these  lieu  selections.  (Act  of  June  4,  1897,  U.  S. 
Comp.  Stats.  3768,  Rules  16  and  18.  See  24  L.  D.  589-592; 
Cosmos  Expl.  Co.  v.  Cray  Eagle  OH  Co.,  190  U.  S.  302,  23 
Sup.  Ct.  Rep.  692,  24  Sup.  Ct.  Rep.  860,  47  L.  ed.  1064; 
Wisconsin  Central  Ry.  Co.  v.  Price  County,  133  U.  S.  496, 
10  Sup.  Ct.  Rep.  341,  33  L.  ed.  687.)  The  decisions  are 
uniform  to  the  effect  that  the  owner  of  land  is  not  estopped 
from  questioning  an  assessment  where  he  has  handed  in  a 
list,  as  in  this  case,  where  such  assessment  is  absolutely  void. 
(See  Charleston  v.  Middlesex,  109  Mass.  270;  State  v.  Bur- 
rough,  174  Mo.  700,  74  S.  W.  610;  Chicago  etc.  By.  Co.  v. 
Cass  Co.,  51  Neb.  369,  70  N.  W.  955;  Centennial  Eureka  M. 
Co.  V.  Juab  Co.,  22  Utah,  395,  62  Pac.  1024;  State  v.  Bel- 
lew,  86  Wis.  189,  56  N.  W.  782;  State  v.  Baker,  129  Mo.  482, 
81  S.  W.  924.)  The  eflfect  of  the  assessment  of  appellant's 
lands  without  notice  to  the  company,  and  at  such  a  time  as 
to  preclude  all  opportunity  to  contest  such  assessment  be- 
fore the  board  of  equalization  is  sufficient  to  render  it  ille- 
gal. (Cooley  on  Taxation,  3d  ed.,  p.  624;  Hagar  v.  Becla- 
motion  Dist.,  Ill  U.  S.  701,  4  Sup.  Ct.  Rep.  663,  28  L.  ed. 
569;  Paulsen  v.  Portland,  149  U.  S.  30,  13  Sup.  Ct.  Rep. 
750,  37  L.  ed.  637 ;  Winona  etc.  L.  Co.  v.  Minnesota,  159  U.  S. 
526,  16  Sup.  Ct.  Rep.  83,  40  L.  ed.  247 ;  Bellingham  Bay  Co. 
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V.  New  Whatcom,  172  U.  S.  315,  19  Sup.  Ct.  Rep.  205,  43 
L.  ed.  460;  Stuart  v.  Palmer,  74  N.  T.  183,  30  Am.  Eep.  289; 
County  of  San  Mateo  v.  Southern  Pac.  By.  Co.,  13  Fed.  722; 
County  of  Santa  Clara  v.  Southern  Pac.  By.  Co.,  18  Fed. 
385;  Hutson  v.  Woodbridge  etc.  Dist.,  79  Cal.  90,  16  Pac. 
549,  21  Pac.  435;  Kuntz  v.  Sumpton,  117  Ind.  1,  19  N.  E. 
474,  2  L.  B.  A.  655;  McEneney  v.  Sullivan,  125  Ind.  407, 
25  N.  E.  540;  Ferry  v.  CampbeU,  110  Iowa,  290,  81  N.  W. 
604,  50  L.  B.  A.  92.)  This  applies  to  subsequent  assess- 
ments. {Winona  etc.  L.  Co.  v.  Minnesota,  159  U.  S.  526, 
16  Sup.  Ct.  Bep.  83,  40  L.  ed.  247;  People  v.  Pittsburg  By. 
Co.,  67  Cal.  625,  8  Pac.  381.) 

Ezra  B.  Whitla,  for  Bespondent. 

The  question  which  this  court  has  to  decide  in  this  ease 
is:  "Can  a  person  furnish  a  list  of  property  for  taxation, 
and  afterward  come  in  and  enjoin  the  collection  of  the  tax 
on  the  same,  without  showing  some  equitable  grounds  for 
their  action!"  {People  v.  Stockton  etc.  B.  B.  Co.,  49  CaL 
414;  San  Francisco  v.  Flood,  64  Cal.  504,  2  Pac.  264;  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  671 ;  In  re  Bank  of  Marion, 
153  111.  516,  39  N.  E.  118.)  It  is  not  even  necessary  that 
the  statemen  furnished  by  the  taxpayer  to  the  assessor  should 
be  verified.  If  he  furnishes  it  for  the  purpose  of  assess- 
ment he  is  estopped  just  the  same  as  if  he  had  furnished 
a  verified  statement.  {State  v.  Cooper,  59  Wis.  666,  18 
N.  W.  438;  Phelps  Mtg.  Co.  v.  Board  of  Equalization, 
84  Iowa,  610,  51  N.  W.  50;  Lake  Co.  v.  Sulphur  Bank  etc. 
Min.  Co.,  68  Cal.  14,  8  Pac.  593;  People  v.  Atkinson,  103 
111.  45;  Bepublic  Life  Ins.  Co.  v.  Pollak,  75  111.  292;  Ameri- 
can Union  Exp.  Co.  v.  St.  Joseph,  66  Mo.  675,  27  Am.  Bep. 
382;  Hubbard  v.  Windsor,  15  Mich.  146.)  A  party  asking 
for  relief  from  an  improper  assessment  in  view  of  taxation 
must  sIk'hv  equity  in  his  behalf  and  not  attempt  to  evade 
just  taxation.  {Steele  v.  Dunham,  26  Wis.  393.)  The  ap- 
pellant corporation  contends  that  the  state  has  no  right  to 
tax  its  property  as  property  which  has  escaped  taxation. 
We  cite  the  following  authorities  to  sustain  the  respondent's 
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position  in  this  contention:  27  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  698.  The  county  had  the  right  to  assess  property 
originally  omitted  from  the  tax-roll.  (Oregon  etc.  B.  Co. 
V.  Lane  Co.,  23  Or.  386,  31  Pac.  964;  Bamp  v.  Marian  Co., 
24  Or.  461,  33  Pac.  681 ;  Kirkwood  v.  Ford,  34  Or.  552,  56 
Pac.  411;  Albany  Mui.  Bldg.  Assn.  v.  City  of  Laramie,  10 
Wyo.  54,  65  Pac.  1011;  Aggers  v.  People,  20  Colo.  348,  38 
Pac.*386;  United  States  Trust  Co.  v.  Territory,  10  N.  Mex. 
416,  62  Pac.  987;  Sellers  v.  Barrett,  185  111.  466,  57  N.  E. 
422;  People  v.  Sellars,  179  111.  170,  53  N.  E.  545;  Crowder 
V.  Biggs,  153  Ind.  158,  53  N.  B.  1019;  Beynolds  v.  Bowen, 
138  Ind.  434,  36  N.  E.  756,  37  N.  E.  962;  City  of  Delphi  v. 
Bowen,  138  Ind.  235,  36  N.  E.  761 ;  LouisviUe  Water  Co.  v. 
Commonwealth,  18  Ky.  Law  Rep.  2,  34  S.  W.  1064;  State 
Tax  Commrs.  v.  Assessors,  124  Mich.  491,  83  N.  W.  209; 
Eldhom  Land  etc.  v.  Dixon  Co.,  35  Neb.  426,  53  N.  W.  382; 
Kink  V.  Parker,  73  Iowa,  757,  34  N.  W.  451 ;  Cedar  Bapids 
etc.  By.  Co.  v.  Carroll  Co.,  41  Iowa,  153.)  Now  the  appel- 
lant further  contends  that  notice  must  be  given  before  prop- 
erty can  be  taxed.  My  answer  to  that  question  is,  that  where, 
as  in  this  case,  the  property  had  never  been  given  into  the 
assessor  in  time  for  assessment,  section  53  of  the  Session 
Laws  of  1901,  page  250,  is  a  standing  notice  to  such  property 
owner  to  appear  at  that  time  and  see  that  his  property  is 
properly  assessed  and  valued,  or  to  waive  his  rights  in  this 
regard.  For  further  authorities  in  this  regard,  we  cite  Ore- 
gon etc.  Co.  V.  Lane  Co.,  23  Or.  386,  31  Pac.  964;  Bamp  v. 
Marion  Co.,  24  Or.  461,  33  Pac.  681;  Kirkwood  v.  Ford,  34 
Or.  552,  56  Pac.  411;  Oregon  etc.  Sav.  Bank  v.  Jordan,  16 
Or.  113,  17  Pac.  621;  27  Am.  &  Eng.  Ency.  of  Law,  707; 
Ertvin  v.  Hubbard,  4  Idaho,  170,  37  Pac.  274.  The  allega- 
tion of  the  appellant  that  the  assessment  was  unequal  and  un- 
just as  to  it  is  not  sufficient.  (State  v.  Sadler,  21  Nev.  13, 
23  Pac.  799;  Albuquerque  Bank  v.  Perea,  147  U.  S.  87,  13 
Sup.  Ct  Eep.  194,  37  L.  ed.  91;  National  Bank  v.  Kimball, 
103  U.  S.  732,  26  L.  ed.  469;  Wagoner  v.  Loomis,  37  Ohio 
St  571-583.) 
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AILSHIE,  J. — This  action  was  commenced  by  the  plain- 
tiff, a  Washingrton  corporation,  for  the  purpose  of  having 
an  assessment  against  certain  timber  lands  owned  by  plain- 
tiff and  situated  in  Kootenai  county  vacated  and  set  aside, 
and  to  restrain  and  enjoin  the  collector  from  collecting  a 
tax  under  such  assessment.  The  plaintiff's  first  cause  of 
action  alleges  that  under  the  act  of  Congress  approved  June 
4,  1897,  the  plaintiff  had  located  forest  reserve  lieu  land  scrip 
on  a  body  of  government  lands  situated  in  Kootenai  county, 
and  that  the  location  and  selection  had  not  been  approved 
by  the  commissioners  of  the  general  land  office  up  to  Jan- 
uary 12,  1903,  and  that  on  January  12th,  the  title  to  aU  such 
lands  was  still  in  the  United  States,  and  that  the  same  was 
not  taxable  by  .or  under  the  authority  of  the  state  of  Idaho. 
The  second  cause  of  action  alleges  that  prior  to  January  1, 
1903,  the  plaintiff  made  soldiers'  additional  homestead  ap- 
plications under  the  act  of  Congress  as  embodied  in  sections 
2306  and  2307  of  the  Revised  Statutes  of  the  United  States, 
for  certain  lands  situated  in  Kootenai  county,  but  that  none 
of  said  applications  were  approved  or  allowed  by  the  com- 
missioner of  the  general  land  office  up  to  and  including 
January  12,  1903,  and  that  on  January  12th  the  title  to  such 
lands  still  remained  in  the  United  States  government,  and 
that  the  same  was  not  taxable  by  the  state  of  Idaho.  It  is 
further  alleged  in  each  of  the  foregoing  causes  of  action 
that  the  assessor  and  the  board  of  commissioners,  acting  as 
a  board  of  equalization,  proceeded  to  and  did  assess  all  of 
the  lands  embraced  under  these  scrip  applications  and  loca- 
tions for  the  year  1903.  The  third  cause  of  action  includes 
all  the  lands  contained  in  both  the  first  and  second  causes  of 
action,  and  also  lands  which  the  plaintiff  admits  that  it  did 
own  and  were  taxable  for  the  year  1903.  Plaintiff  alleges, 
however,  under  the  third  cause  of  action  that  the  assess- 
ment was  made  after  the  board  of  equalization  had  met  and 
without  notice  to  the  plaintiff,  and  that  the  assessment  so 
made  was  ''far  higher  than  the  assessment  of  other  lands 
in  the  county  of  Kootenai  of  precisely  the  same  class,  char- 
acter and  value,  and  are  in  excess  of  the  fair  values  of  said 
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lands.  Said  assessments  are  unequal  as  compared  with  the 
assessments  of  lands  in  other  parts  of  the  county  of  Koo- 
tenai of  the  same  class  and  character,  and  are  unjust." 

The  defendant  demurred  to  the  plaintiff's  complaint,  and 
the  demurrer  was  overruled  as  to  the  first  cause  of  action 
and  was  sustained  as  to  the  second  and  third  causes  of  ac- 
tion. Plaintiff  refused  to  further  plead  and  the  court  en- 
tered judgment  of  dismissal  as  to  the  second  and  third  causes 
of  action,  and  the  defendant  answered  the  first  cause  of  ac- 
tion.. The  plaintiff  thereupon  demurred  to  the  answer  and 
the  demurrer  was  overruled  by  the  court,  and  the  plaintiff 
elected  to  stand  on  its  demurrer.  Judgment  was  thereupon 
entered  in  favor  of  the  defendants.  It  is  from  these  judg- 
ments that  this  appeal  has  been  prosecuted. 

The  first  proposition  argued  by  the  appellant  is  that  the 
state  had  no  right  or  authority  to  tax  lands  the  legal  and 
equitable  title  to  which  was  still  in  the  United  States.  That 
neither  the  forest  reserve  lieu  land  scrip  location  nor  the 
soldiers'  additional  homestead  location  had  been  accepted 
or  allowed  or  approved  by  the  commissioner  of  the  general 
land  office  prior  to  the  date  on  which  the  tax  lien  attached 
for  the  year  1903.  The  respondent  contends  that  such  ques- 
tion does  not  arise  in  this  case,  and  that  if  it  should  be  re- 
solved in  favor  of  the  appellant  that  still  appellant  could 
not  succeed  in  this  case.  Respondent  insists  that  the  appel- 
lant is  estopped  to  deny  that  it  was  the  owner  of  these  lands 
and  that  they  were  taxable  within  Kootenai  county  for  the 
year  1903,  for  the  reason  that  appellant  on  July  16,  1903, 
through  its  legal  and  authorized  agent,  furnished  the  as- 
sessor with  a  statement  of  its  taxable  property  for  the  year 
1903,  which  statement  contained  a  description  of  the  iden- 
tical lands  from  the  payment  of  taxes  on  which  the  appellant 
ig  seeking  to  be  relieved  in  this  action. 

There  appears  to  be  some  diversity  of  opinion  among 

courts  as  to  how  far  the  doctrine  of  estoppel  will  be  carried 

in  its  application  to  the  taxpayer  who  is  required  by  stat* 

ate  similar  to  ours  to  furnish  the  assessor  a  statement  of  all 
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of  his  property.  It  seems  to  us  upon  an  examination  of  the 
authorities  that  the  general  trend  thereof  is  to  hold  the  tax- 
payer estopped  from  denying  his  ownership  of  the  property 
listed  in  his  statement  unless  he  shows  that  the  same  was 
done  through  fraud,  accident  or  mistake.  In  People  v.  Stock- 
ton etc.  R,  B.  Co.,  49  Cal.  414,  the  railroad  company  sought 
to  avoid  paying  taxes  on  a  tract  of  land  which  had  been 
included  in  a  statement  furnished  by  its  agent,  but  which, 
in  fact,  belonged  to  one  Jackson.  In  considering  this  ques- 
tion the  supreme  court  of  California  said:  **It  appears  from 
the  evidence  that  the  list  so  furnished  by  the  superintend- 
ent included,  with  other  described  property,  the  lots  now 
claimed  to  have  been  owned  by  Jackson.  We  think  the  de- 
fendant should  not  be  heard,  against  the  admission  of  the 
pleadings,  to  disturb  the  authority  of  its  agent,  and  that  the 
list  given  by  him  to  the  assessor  is  binding  upon  the  cor- 
poration, and  justified  the  assessor  in  adopting  it  as  a  cor- 
rect statement  of  its  property." 

In  San  Francisco  v.  Flood,  64  Cal.  504,  2  Pac.  264,  the 
court,  in  discussing  the  duty  of  a  taxpayer  to  furnish  the  as- 
sessor with  a  list  of  his  property  and  the  effect  of  his  fail- 
ure to  do  so,  said:  "Whether  the  description  was  furnished 
by  the  taxpayer,  or  was  made  by  the  assessor,  the  taxpayer 
having  failed  to  furnish  a  list,  the  complaint  of  the  tax- 
payer hx  regard  to  it  should  not  be  regarded.  In  our  opinion 
it  is  the  duty  of  the  taxpayer  to  furnish  a  true  and  correct 
list  of  his  taxables  to  the  assessor,  and  if  he  fails  to  do  so, 
and  any  loss  should  result  to  him  in  consequence  of  such 
failure,  his  complaints  on  such  score  should  meet  with  no 
favor  in  a  court  of  justice." 

In  People  v.  Atkinson,  103  111.  45,  it  is  said:  "Where  a 
person  makes  out  and  delivers  to  the  assessor  of  the  town  in 
which  he  keeps  his  business  office,  the  schedule  of  the  amount, 
quantity  and  quality  of  all  his  personal  property  required 
to  be  listed  for  taxation,  he  wiU  be  bound  by  such  return, 
though  a  portion  of  the  property  is  required  to  be  returned 
by  him  to  the  assessor  of  a  different  town,  where  it  is  also 
assessed."    This  last  case  was  cited  with  approval  and  fol- 
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lowed  in  Re  Bank  of  Marian,  153  lU.  516,  39  N.  E.  118. 
The  fifyllabufl  to  which  case  follows:  '*In  absence  of  any  evi- 
dence of  fraud,  accident  or  mistake,  a  property  owner  is 
bound  by  a  schedule  of  his  taxable  personal  property  given 
by  him  to  the  assessor." 

In  Hamacker  v.  Commercial  Bank,  95  Wis.  359,  70  N.  W. 
295,  the  cashier  of  the  bank  had  furnished  the  assessor  with 
a  statement  of  the  property  of  the  bank  which  contained 
$20,000  worth  of  personal  property  which  did  not  in  fact 
belong  to  the  bank  and  was  not  assessable  to  the  bank.  The 
supreme  court,  however,  held  that  the  bank  and  its  officers 
and  receiver  were  estopped  to  deny  that  the  bank  was  the 
owner  of  such  property.  On  this  branch  of  the  case  the 
court  said:  ''Upon  the  tax-roll  the  bank  w{is  assessed  di- 
rectly as  the  owner  of  personal  property  valued  at  $20,000, 
and  the  various  items  of  taxes  were  carried  out.  Although 
this  was  an  improper  mode  of  taxation,  we  do  not  perceive 
how  the  bank  could  escape  from  paying  the  tax  which  was 
based  upon  a  personal  property  return  made  by  its  own 
cashier.  In  such  caaes  the  principle  of  estoppel  has  been 
frequently  applied,  and  certainly  with  justice.  (25  Am.  ft 
Eng.  Ency.  of  Law,  209;  Ives  v.  North  Canaan,  33  Conn. 
402;  Republic  L.  Ins.  Co.  v.  Polldk,  75  111.  293;  People  v. 
Stockton  etc.  R.  R.  Co,,  49  Cal.  414.)  If  the  bank  could 
not  question  or  resist  the  tax,  no  ground  is  perceived  upon 
which  the  receiver  could  resist  if  To  the  same  eflPect  see 
Kirkwood  v.  Ford,  34  Or.  552,  56  Pac.  411 ;  Phelps  Mtg.  Co. 
V.  Board  of  Equalization,  84  Iowa,  610,  51  N.  W.  50;  Lake 
County  V.  Sulphur  Bank  etc.  Min.  Co.,  68  Cal.  14,  8  Pac. 
593;  27  Am.  &  Eng.  Ency.  of  Law,  3d  ed.,  671.  It  must 
be  conceded,  we  think,  that  the  estoppel  which  has  been  ap- 
plied against  the  taxpayer  in  the  foregoing  cases  does  not 
rest  upon  the  usual  principles  nor  contain  the  elements  neces- 
sary or  usually  required  in  courts  of  equity  in  the  applica- 
tion of  that  doctrine.  It  seems  to  be  applied  rather,  upon 
the  principle  that  it  is  the  duty  of  the  taxpayer  to  see  that 
a  list  of  his  property  is  furnished  to  the  proper  officers  for 
taxation^  and  although  that  fact  might  not  be  misleading 
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to  the  officers,  that  nevertheless  when  they  have  once  acted 
upon  it  he  shall  not  be  allowed  to  thereafter  question  its 
correctness  and  thereby  disturb  the  usual  ordinary  proce- 
dure pursued  in  the  collection  of  taxes.  The  public  at  large 
hare  an  interest  in  the  collection  of  the  just  proportion  of 
taxation  from  every  property  owner,  and  the  reasons,  there- 
fore, become  much  stronger  for  holding  the  individual  to 
a  strict  accountability  when  he  seeks  to  avoid  payment  than 
in  cases  where  the  controversy  arises  between  citizen  and 
citizen.  In  opposition  to  the  application  of  this  principle 
of  estoppel,  counsel  for  appellant  have  cited  Charleston  v. 
Middlesex,  109  Mass.  270;  State  v.  Burrough,  174  Mo.  700, 
74  S.  W.  610;  Chicago  etc.  By.  Co.  v.  Cass  Co,,  51  Neb.  369, 
70  N.  W.  955^  Centennial  Eureka  M.  Co.  v.  Juab  Co.,  22 
Utah,  395,  62  Pac,  1024;  State  v.  Bellew,  86  Wis.  189,  56  N. 
W.  782;  State  v.  Baker,  129  Mo.  482,  31  S.  W.  924;  People 
V.  Central  Pac.  By.  Co.,  105  Cal.  576,  39  Pac.  905 ;  Central 
Pac.  By.  Co.  v.  People,  162  U.  S.  91,  16  Sup.  Ct  Rep.  766, 
40  L.  ed.  903. 

From  an  examination  of  these  cases  it  will  be  seen  that 
in  the  Missouri,  Nebraska  and  both  of  the  Wisconsin  cases, 
the  courts  declined  to  apply  this  principle  of  estoppel,  for 
the  reason  that  the  property  which  had  been  assessed  was 
outside  of  and  beyond  the  jurisdiction  of  the  taxing  officer 
and  situated  within  the  jurisdiction  of  another  county. 
These  courts  held  that  inasmuch  as  property  included  in  the 
statements  made  by  the  taxpayers  was  situated,  as  shown 
by  these  statements,  beyond  the  limits  of  the  county,  and 
subject  to  taxation  within  another  county,  that  the  taxing 
officers  therefore  had  no  jurisdiction  over  the  property  and 
that  the  assessment  was  for  that  reason  void.  The  Missouri 
court,  however,  in  State  v.  Burrough,  supra,  observed  that 
the  defendants  might  be  estopped  from  denying  the  owner- 
ship of  the  land  described  in  the  tax  bill  by  reason  of  the 
fact  that  they  furnished  a  list  of  their  property  induding 
the  land  in  question  therein.  Centennial  Eureka  M.  Co. 
V.  Juab  County,  supra,  seems  to  rest  for  its  authority  upon 
two  propositions:  1.  The  peculiarity  of  the  Utab  statates 
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with  reference  to  furnishing  a  statement  by  the  taxpayer 
and  the  recovery  of  a  tax  which  has  been  unlawfully  col- 
lected; 2.  On  the  broad  principle  that  the  furnishing  of  a 
statement  by  the  taxpayer  does  not  constitute  such  a  fraud 
upon  the  taxing  officer  or  the  public,  nor  does  it  constitute 
such  misrepresentation  as  to  constitute  an  estoppel  within 
the  general  meaning  of  that  term  as  defined  by  the  text^ 
writers  and  authorities  on  that  question. 

On  the  general  statement  of  the  doctrine  the  Utah  court 
is  undoubtedly  correct,  but  when  we  come  to  consider  the 
respective  duties  and  obligations  imposed  by  law  and  public 
I>olicy  on  the  taxpayer  on  the  one  hand,  and  the  tax  as- 
sessing and  collecting  officer  on  the  other  hand,  we  at  once 
see  the  necessity  of  a  more  liberal  application  of  that  prin- 
ciple in  favor  of  upholding  and  enforcing  an  assessment 
and  against  the  taxpayer.  We  are  of  the  opinion  that  in 
the  case  at  bar  the  appellant  having  furnished  a  statement 
which  included  these  lands  as  its  property,  and  the  board 
of  equalization  and  the  assessor  having  acted  on  the  faith  of 
such  statement,  appellant  should  not  now  be  heard  to  say 
that  it  did  not  own  them.  If  these  taxes  are  not  paid  and 
the  property  should  be  sold,  such  a  sale  cannot  affect  the 
government  but  only  such  right  and  title  as  the  appellant 
has.  The  government  is  not  here  complaining,  and  it  is  dif- 
ficult to  see  what  injury  can  result  to  appellant  on  account 
of  the  assessment  of  those  lands  if  indeed  they  belong  to  the 
government. 

Passing  now  to  a  consideration  of  the  question  of  notice, 
we  will  first  observe  the  provisions  of  the  revenue  act  of  March 
22,  1901.  Sections  28  to  35  of  the  act  (Sess.  Laws  1901, 
pp.  245-248)  make  it  the  duty  of  every  person  owning  prop- 
erty to  furnish  the  assessor  of  his  county  a  statement  under 
oath  setting  forth  specifically  all  of  the  real  and  personal 
property  owned  by  such  person  or  under  his  control  at  12 
M.  on  the  second  Monday  in  January  of  that  year,  and  any 
person  failing  or  neglecting  to  furnish  such  statement,  under 
oath,  after  demand  made  therefor,  is  subject  to  the  penalty 
of  having  his  property  listed  and  assessed  by  the  assessor, 
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which  assessment  cannot  thereafter  be  reduced  by  the  board 
of  equalization.  (Sec.  35.)  By  section  91  of  the  act  it  is 
made  the  duty  of  the  assessor  to  complete  his  assessments 
roll  on  or  before  the  first  day  of  July  in  each  year,  and  he 
and  his  deputies  must  take  and  subscribe  the  oath  provided 
therein.  By  section  92  the  assessor  ia  required  as  soon  as 
the  assessment-roll  is  completed  to  deliver  the  same,  together 
with  the  statements  furnished  him  by  the  taxpayers,  to  the 
clerk  of  the  board  of  county  commissioners,  who  is  required 
to  immediately  give  notice  thereof  of  the  time  of  the  meet- 
ing of  the  board  of  equalization  by  publication  in  a  news- 
paper printed  and  published  in  the  county.  By  section  53 
of  the  act  it  is  made  the  duty  of  the  board  of  county  com- 
missioners to  meet  on  the  second  Monday  in  July  of  each 
year  as  a  board  of  equalization.  At  this  meeting  it  is  the 
duty  of  the  board  to  examine  the  assessment-roll  name  by 
name,  together  with  the  valuation  of  property  of  each  tax- 
payer assessed,  and  raise  or  cause  to  be  raised  any  assess- 
ment of  property  which  in  the  judgment  of  the  board  has 
not  been  assessed  at  its  fair  cash  value.  By  section  60  it  is 
provided  that  at  such  meeting  the  board  ''may  direct  and 
require  the  assessor  to  assess  any  taxable  property  that  has 
escaped  assessment,  increase  any  valuation  or  add  to  the 
amount,  number,  quantity  or  value  of  any  property,  when 
a  false,  inaccurate,  or  incomplete  list  has  been  furnished 
or  rendered."  By  the  same  section  it  is  provided  that  ''All 
persons  whose  assessment  is  altered,  modified,  or  affected  in 
the  amount  of  valuation  of  property  charged  to  them,  shaU 
be  notified  by  the  clerk  of  said  board  by  letter  deposited  in 
the  United  States  mail,  postpaid  and  addressed  to  such  per- 
son interested,  at  least  ten  days  before  the  final  action  is 
taken  in  fixing  and  equalizing  such  assessment,  of  the  day 
fixed  when  he  may  be  heard  upon  the  matters  affecting  the 
assessment  of  his  property  for  taxation,  which  shall  be  on 
the  fourth  Monday  in  July  of  each  year,  or  as  soon  there- 
after as  he  can  be  heard  or  his  matter  be  reached."  By 
the  provisions  of  section  53  above  referred  to  it  is  made  the 
duty  of  the  board  to  continue  in  session  for  the  purpose  of 


Digitized  by 


Google 


Nov.  1905.]     Inland  Lumber  etc.  Co.  v.  Thompson.         519 

Opinion  of  the  Court — ^Ailshie,  J. 
-  *  * 

equalizing  assessments  ''until  the  business  of  equalization 
is  disposed  of."  Section  65  provides  that  the  board  shall 
meet  on  the  fourth  Monday  in  July  ''and  continue  in  ses- 
sion until  all  the  parties  appearing  have  been  heard,  and 
until  all  the  proposed  additional  assessment,  changes  and 
corrections  have  been  acted  upon,  ....  and  the  clerk  of 
the  board  must  keep  a  record  of  their  proceedings,  and  as 
auditor  he  may  receive  from  the  tax  collector  the  original 
assessment  book,  and  may  retain  the  same  for  the  time  neces- 
sary to  enter  the  additional  assessments,  changes  and  cor- 
rections ordered  by  the  board." 

Appellant  complains  that  it  had  no  notice  that  its  prop- 
erty had  been  assessed  and  no  opportunity  to  appear  before 
the  board  of  equalization.  We  find  the  following  state  of 
facts  as  contained  in  the  record:  The  board  of  commissioners 
met  as  a  board  of  equalization  on  July  13,  1903,  and  con- 
tinued in  session  until  July  16th,  when  they  adjourned  until 
July  20th.  On  July  20th  they  convened  and  continued  in 
session  during  that  day,  and  thereupon  adjourned  until 
July  27th.  On  July  27th,  which  was  the  fourth  Monday, 
ihey  met  and  continued  in  session  until  the  28th,  when  they 
adjourned  sine  die.  The  assessor  alleges  that  he  completed 
fhe  assessment-roll  for  the  year  1903  on  the  eleventh  day  of 
July,  and  delivered  the  same  to  the  clerk  of  the  board  of 
commissioners,  and  that  prior  to  that  time  he  had  no  knowl- 
edge or  information  concerning  the  property  described  in 
plaintiff's  complaint,  and  for  that  reason  tiie  same  had  not 
been  by  him  assessed  up  to  the  time  he  completed  the  roll 
and  delivered  it  to  the  clerk  of  the  board.  That  prior  to 
fhe  sixteenth  day  of  July,  1903,  the  plaintiff  had  failed 
and  neglected  to  furnish  the  assessor  with  a  statement  of  its 
property,  and  that  on  the  sixteenth  day  of  July  he  made 
a  request  that  it  furnish  such  list,  and  that  thereupon  the 
•  plaintiff  furnished  a  statement  as  required  by  law  which 
contained  a  description  of  the  property  described  in  plain- 
tiff's complaint,  and  concerning  the  assessment  of  which  the 
plaintiff  is  complaining  in  this  action.  The  assessor  fur* 
ther  alleges  that  thereafter,  and  on  about  the  twenty-eighth 
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day  of  July,  1903,  the  board  of  commissioners,  while  sitting 
as  a  board  of  equalization,  and  knowing  of  the  list  and  state- 
ment which  had  been  furnished  to  the  assessor  by  the  plain- 
tiff, ordered  and  directed  the  assessor  to  assess  the  prop- 
erty contained  in  said  statement  as  property  that  had  es- 
caped taxation,  and  that  he,  as  assessor,  thereupon,  in  com- 
pliance with  the  order  of  the  board,  placed  the  property  on 
the  assessment-roll  and  made  the  assessment  as  exhibited  in 
plaintiff's  complaint  and  that  after  such  assessment  was 
made  the  board  of  equalization  did  not  alter,  change  or 
modify  such  assessment  in  any  manner.    It  therefore  ap- 
pears that  the  assessment  complained  of  in  this  action  was 
a  new  and  additional  assessment  made  under  the  provisions 
of  sections  60  and  65  of  the  revenue  act,  supra.    Under  the 
provisions  of  that  act  it  is  the  duty  of  the  bocrd  to  convene 
on  the  second  Monday  of  July  and  examine  the  assessment- 
roll  and  order  any  raises  or  changes  that  it  may  deem  neces- 
sary, and  to  require  notice  thereof  given  to  the  taxpayer  by 
the  clerk,  and  that  at  their  second  meeting  convened  on  the 
fourth  Monday  they  hear  any  complaints  made  against  any 
proposed  raises  or  changes,  and  at  the  latter  meeting  they 
finally  determine  and  pass  upon  such  matters.    At  the  first 
meeting  they  are  also  required  to  direct  the  assessor  to  make 
any  new  or  additional  assessments  where  property  has  es- 
caped assessment.    The  times  of  both  of  these  meetings  are 
fixed  by  statute,  and  in  addition  thereto  it  is  made  the  duty 
of  the  clerk  of  the  board  to  publish  notice  of  the  time  and 
place  that  the  board  of  equalization  will  meet.     These  stat- 
utes and  the  publishing  of  such  notice  give  ample  oppor- 
tunity to  every  taxpayer  to   appear  before  the  board  in 
relation  to  any  matter  of  assessment  concerning  which  he 
desires  to  be  heard.    In  this  case  the  appellant  furnished 
the  assessor  with  a  list  of  its  property  between  the  second 
and  fourth  Mondays  of  July   (July  16th),  and  it  must  have 
known  as  a  matter  of  fact  the  purpose  of  this  statement 
and  the  use  to  which  it  would  be  put  by  the  assessor  and 
the  board  of  equalization.     In  addition  to  this  actual  notice, 
the  appellant  had  notice  by  statute  that  the  board  would 


Digitized  by 


Google 


Nov.  1905.]     Inland  Lumber  etc.  Co.  v.  Thompson.         521 

opinion  of  the  Court — AUshie,  J. 

convene  on  the  fourth  Monday  and  finally  pass  upon  all 
new  and  additional  assessments.  As  a  matter  of  fact  the 
board  did  convene  in  conformity  with  law,  and  at  such  meet- 
ing it  directed  this  property  assessed,  and  after  it  was  placed 
upon  the  assessment-roll  and  assessed  by  the  assessor,  it  ap- 
pears that  such  assessment  was  satisfactory  to  the  board  of 
equalization,  and  they  thereafter  made  no  alteration  or 
change  therein.  It  is  true  that  plaintiff  alleged  that  the 
assessment  was  made  after  the  adjournment  of  the  board, 
but  as  the  case  comes  here  on  demurrer  to  the  answer,  we 
must  concede  all  the  allegations  of  the  ancwer.  If  appellant 
had  been  present  during  this  last  session  of  the  board,  it 
would  have  had  its  opportunity  to  be  heard  concerning  the 
assessment  and  valuation  placed  upon  its  property,  and  if 
it  failed  to  do  so  it  was  its  own  fault  and  it  should  not  be 
heard  to  complain  at  this  time. 

Section  60  only  requires  notice  to  be  mailed  to  persons 
who  have  already  been  assessed  and  whose  assessments  are 
''altered,  modified,  or  affected  in  the  amount  of  valuation 
of  property  charged  to  them.''  There  is  no  requirement  that 
a  notice  be  mailed  to  a  person  who  has  never  been  assessed 
and  whose  assessment  is  ordered  by  the  board.  Every  per- 
son who  has  not  been  assessed  prior  to  the  date  on  which 
the  assessor  delivers  the  assessment-roll  to  the  clerk  of  the 
board  has  notice  that  the  board  will  order  his  property  as- 
sessed if  they  discover  it.  Therefore,  if  any  person  whose 
property  has  not  been  assessed  wants  to  know  the  amount 
for  which  his  property  is  assessed  or  to  be  heard  in  relation 
thereto,  he  should  appear  during  the  session  convened  on 
the  fourth  Monday  in  July  and  present  his  grievances.  {Ore- 
gon etc.  By.  Co.  v.  Lane  County,  23  Or.  386,  31  Pac.  964; 
Ramp  V.  Marion  County,  24  Or.  461,  33  Pac,  681;  Kirk- 
wood  V.  Ford,  34  Or.  552,  56  Pac.  411;  Albany  Mutual 
Bldg.  Assn.  v.  City  of  Laramie,  10  Wyo.  54,  65  Pac.  1011; 
Aggers  v.  People,  20  Colo.  348,  38  Pac.  386;  United  States 
Trust  Co.  V.  Territory,  10  N.  Mex.  416,  62  Pac.  987 ;  Orr  v. 
State  Board  of  Equalization,  3  Idaho,  190,  28  Pac.  416.) 
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The  judgments  appealed  from  are  afSrmed.  Costs  awarded 
to  respondents. 

Sullivan,  J.,  concurs. 

STOCKSLAGER,  C.  J.— It  must  be  conceded  that  lands 
belonging  to  the  government  are  not  assessable  to  anyone 
so  long  as  the  title  remains  in  the  United  States.  The  home- 
steader or  entryman  under  any  of  the  provisions  of  the  land 
laws  can  only  be  assessed  for  the  improvements  he  may  have 
on  the  land.  It  is  true  in  this  case  that  the  land  in  con- 
troversy was  returned  by  an  agent  or  officer  of  the  corpora- 
tion as  part  of  the  assets  of  the  company  or  corporation. 
It  is  possibly  true  that  after  such  return  they  should  not 
be  heard  to  complain  of  the  assessment,  as  the  defendant 
assessor  was  in  no  way  responsible  for  the  error,  if  such  it 
was,  in  the  return  of  the  property.  Entertaining  these  views, 
I  express  no  opinion  as  to  the  rights  of  recovery  in  this 
action* 

ON  REHEARING. 
(December  30,  1906.) 

SULLIVAN,  J. — ^A  petition  for  rehearing  has  been  filed 
in  this  case,  and  it  is  stated  therein  that  ''it  is  apparent  from 
a  reading  of  the  opinion  relating  to  the  third  cause  of  ac- 
tion that  the  court  assumed  that  the  respondent  filed  an 
answer  to  this  cause  of  action,  whereas  the  fact  is,  as  stated 
in  the  first  part  of  the  opinion,  that  the  respondents  de- 
murred to  this  cause  of  action  and  the  demurrer  was  sus- 
tained. This  being  true,  it  seems  to  us  that  an  entirely  dif- 
ferent aspect  is  put  upon  this  part  of  the  case."  And  in 
support  of  that  contention  counsel  quotes  from  the  opinion 
as  follows:  ''It  is  true  that  the  plaintiff  alleged  that  the 
assessment  was  made  after  the  adjournment  of  the  board, 
but  as  the  case  comes  here  on  demurrer  to  answer,  we  must 
concede  all  the  allegations  of  the  answer."  The  facts  are 
as  follows:  The  complaint  purports  to  state  three  causes  of 
action;  a  demurrer  was  sustained  to  the  second  and  third, 
and  overruled  as  to  the  first.    That  left  the  complaint  stand- 
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ing  with  one  cause  of  action.  To  that  cause  plaintiff  an- 
swered and  to  no  other.  The  court  does  not  intimate  in  the 
opinion  that  the  respondents  answered  either  cause  of  ac- 
tion but  the  first.  On  the  trial  the  issues  were  made  up  by 
the  first  cause  of  action  in  the  complaint  and  the  answer 
thereto,  the  second  and  third  causes  of  action  having  been 
stricken  out  on  demurrer.  No  evidence  whatever  was  in- 
troduced on  the  trial,  and  it  is  stated  in  the  judgment  as 
follows:  ''By  agreement  of  counsel,  the  first  cause  of  action 
of  the  plaintiff's  amended  complaint  and  the  defendant's 
answer  thereto  were  submitted  to  the  court  for  decision,  the 
respective  counsel  agreeing  that  the  facts  set  forth  in  the 
plaintiff's  first  cause  of  action  and  the  defendant's  answer 
thereto,  correctly  set  forth  the  issues." 

Upon  that  state  of  facts  the  court  in  its  decision  must 
find  all  of  the  material  allegations  of  the  complaint  denied 
by  the  answer  in  favor  of  the  defendant.  Upon  all  issues 
denied  by  the  answer,  the  plaintiff  must  produce  a  prepon- 
derance of  evidence  to  recover,  and  the  lower  court,  we  think 
rightly  concluded  that  on  the  complaint  and  the  answer 
thereto,  the  plaintiff  was  not  entitled  to  a  judgment.  (WaU- 
ing  V.  Bown,  9  Idaho,  184,  72  Pac.  960;  MUls  Novelty  Co. 
v.  Dunbar  (Idaho),  83  Pac.  932.) 

It  is  further  contended  by  petitioner  that  it  is  not  pre- 
tended that  the  list  of  taxable  property  furnished  the  as- 
sessor was  the  official  statement  which  the  assessor  had  a 
right  to  exact  and  which  the  law  provides  must  be  sworn 
to,  and  for  that  reason  the  doctrine  of  estoppel  will  not  apply. 
We  cannot  agree  with  that  contention.  The  appellant  fur- 
nished a  Ust,  and  under  the  facts  of  this  case,  whether  it 
be  sworn  to  or  not,  whether  it  be  the  official  list  or  not,  he  is 
estopped  at  this  time  from  denying  that  it  is  correct.  The 
petition  for  rehearing  is  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


Digitized  by 


Google 


524  State  v.  Knudtson.  [11  Idaho, 

Armament  for  Appellant. 

(December  2,  1905.) 

STATE  V.  KNUDTSON. 
[83  Pae.  226.] 

CUIONIL  Law— COICFKEBMOT  OF  GODEfENDANT  AS  WlTKESS   FOB  StaTI 
— GOSBOBOKATION  OF  AOGOMPUOI — SUFFIdSNOT  OF  GOBSOBORATION. 

1.  One  who  has  been  jointly  indicted  with  a  defendant  on  trial, 
and  has  entered  a  plea  of  gn^tj,  is  a  competent  witness  for  the 
state  on  the  trial  of  his  codefendant. 

2.  An  instruction  as  to  the  evidence  necessary  to  corroborate  the 
testimony  of  an  accomplice  which  states  the  law  on  that  question  to 
the  jury  in  as  faTorable  light  to  the  defendant  as  it  is  given  in 
section  7871  of  the  Bevised  Statutes,  is  sufficient  and  not  open  to 
objection  by  the  defendant. 

3.  Under  the  provision  of  section  7871  of  the  Revised  Statutes,  the 
corroboration  of  the  evidence  of  an  accomplice  must  be  on  some 
material  fact  or  circumstance,  and  such  that  when  standing  alone 
and  independent  of  the  evidence  of  the  accomplice  tends  to  connect 
the  defendant  with  the  commission  of  the  offense. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  in  and  for  Latah  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Defendant  John  Knudtson  was  charged  by  information 
jointly  with  one  Fred  Banning  with  the  crime  of  arson. 
Prom  a  judgment  of  conviction  and  an  order  denying  his 
motion  for  a  new  trial,  defendant  appealed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Stewart  S.  Denning,  for  Appellant. 

One  who  has  been  jointly  indicted  with  a  defendant  and 
has  entered  a  plea  of  guilty  is  not  a  competent  witness  for 
the  state  on  the  trial  of  his  codefendant.  (Rev.  Stats.,  sees. 
7860-7862;  2  Hawk.  P.  C,  c.  46,  sec.  18;  1  Hale's  P.  C,  p. 
305;  3  Russell  on  Crimes,  p.  596;  1  Greenleaf  on  Evidence, 
sec.  663;  Bishop's  New  Criminal  Procedure,  sees.  1018-1026; 
^McOinness  v.  State,  4  Wyo.  115,  31  Pac.  978;  Benson  v. 
United  States,  146  U.  S.  325,  36  L.  ed.  991,  13  Sup.  Ct.  Rep. 
60.)     There  must  be  corroborative  evidence  of  the  "advising 
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and  encouraging/'  and  we  were  entitled  to  an  instruction 
from  the  court  fully  covering  all  those  grounds.  (1  Green- 
leaf  on  Evidence,  sec.  381 ;  State  v,  Oeddes,  22  Mont.  68,  55 
Pac.  919;  State  v.  Welch,  22  Mont.  92,  55  Pac.  927;  Roscoe's 
Criminal  Evidence,  122 ;  Wharton  on  Criminal  Evidence,  442 ; 
People  V.  Compton,  123  Cal.  403,  56  Pac.  44 ;  People  v.  Irwin, 
77  Cal.  494,  20  Pac.  56;  Barkley  v.  Copeland,  86  Cal.  483,  25 
Pac.  1.)  What  we  complained  of  was  that  on  the  twentieth 
day  of  December,  and  long  after  the  fire,  the  county  attorney 
insisted  in  going  into  a  "fishing  excursion,"  the  same  as 
though  he  had  been  examining  the  defendant  in  supple- 
mental proceedings,  as  to  where  he  kept  his  money.  All  of 
this,  we  think,  was  error,  as  the  matter  was  not  material 
in  the  decision  of  the  case,  and  was  only  done  for  the  pur- 
pose of  prejudicing  the  defendant  before  the  jury.  {People 
V.  McOungil,  41  Cal.  431;  People  v.  Rozelle,  78  Cal.  84,  20 
Pac.  36;  People  v.  Dennis,  39  Cal.  634;  People  v,  Russell,  46 
Cal.  121 ;  People  v,  Beinhart,  39  Cal.  449 ;  People  v.  Johnson, 
57  Cal.  571;  People  v.  Beck,  58  Cal.  212;  People  v.  O'Brien, 
66  Cal.  602,  6. Pac.  695.) 

J.  J.  Ouheen,  Attorn^  (General,  Edwin  Snow^&d  P.  S. 
Wettach,  for  the  State.  ^ 

One  of  the  several  persons  jointly  indicted,  wno  has  been 
convicted  or  who  has  pleaded  guilty,  is  a  competent  witness 
for  the  prosecution.  (12  Cyc.  451 ;  State  v.  Magone,  32  Or. 
206,  51  Pac.  452.)  The  instruction  as  to  corroboration  of  ac- 
complice's testimony  is  in  almost  the  exact  language  of  the 
statute.  (Rev.  Stats.,  sec.  7871.)  It  will  be  noted,  too,  that 
defendant's  exception  rather  goes  to  what  the  court  did  not 
give  or  omitted  to  give,  ratiier  than  to  any  error  in  the  in- 
struction itself.  If  counsel  desired  further  instructions,  he 
should  have  offered  them  and  taken  his  exception  to  the 
court's  rejection  of  them.  Otherwise  he  cannot  be  heard  to 
complain  here.     {PeopU  v.  Biles,  2  Idaho,  114,  6  Pac  120.) 

AILSHIE,  J. — The  defendant  and  one  Fred  Banning  were 
eharged  jointly  on  information  by  the  prosecuting  attorn^ 
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with  the  crime  of  arson.  Previous  to  the  trial  Hanning 
pleaded  guilty,  and  at  the  trial  of  the  defendant  Knudtson 
the  state  called  Hanning  as  a  witness  against  this  defendant 
Defendant  objected  to  Hanning  testifying  against  him  on  the 
ground  that  Hanning  had  not  been  discharged  from  the  in- 
formation. Counsel  for  defendant  placed  his  chief  reliance 
upon  the  provisions  of  sections  7860,  7861  and  7862  of  the 
Revised  Statutes,  which  sections  provide  as  follows : 

"Sec.  7860.  When  two  or  more  defendants  are  jointly  in- 
dicted for  a  felony,  any  defendant  requiring  it  must  be  tried 
separately.  In  other  cases  the  defendants  jointly  indicted 
may  be  tried  separately  or  jointly  in  the  discretion  of  the 
court. 

"Sec.  7861.  When  two  or  more  persons  are  included  in  the 
same  indictment,  the  court  may,  at  any  time  before  the  de- 
fendants have  gone  into  their  defense,  on  the  application  of 
the  district  attorney,  direct  any  defendant  to  be  discharged 
from  the  indictment,  that  he  may  be  a  witness  for  the  people. 

"Sec.  7862.  When  two  or  more  persons  are  included  in  the 
same  indictment,  and  the  court  is  of  opinion  that  in  regard 
to'  a  particular  defendant  there  is  not  sufficient  evidence  to 
put  him  on  his  defense,  it  must  order  him  to  be  discharged 
from  the  indictment  before  the  evidence  is  closed,  that  he 
may  be  a  witness  for  his  codefendants." 

It  may  often  happen  that  either  the  state  or  one  of  several 
defendants  jointly  indicted  will  want  to  place  one  of  the  de- 
fendants on  the  witness-stand,  and  the  foregoing  sections 
were  evidently  enacted  for  the  purpose  of  enabling  the  court 
in  its  discretion  to  compel  such  a  witness  to  testify.  But  in 
view  of  the  requirements  of  section  8143,  where  it  is  enacted 
that  "A  defendant  in  a  criminal  action  or  proceeding  to  which 
he  is  a  party  is  not,  without  his  consent,  a  competent  wit- 
ness for  or  against  himself,"  and  the  court  would  have  no 
right  to  compel  one  of  two  or  more  defendants  jointly  in- 
dicted to  testify  either  for  the  state  or  the  defendant  without 
first  discharging  him  from  the  indictment  or  information. 
As  soon,  however,  as  one  of  the  defendants  has  entered  the 
plea  of  guilty,  the  requirements  of  the  provisions  of  these 
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statutes  as  to  such  defendant  are  fully  met,  and  the  reason 
no  longer  exists  for  either  the  court  to  discharge  Mm  from 
the  indictment,  or  for  his  refusing  to  testify.  We  have  dis- 
covered no  l^al  reason  why  a  defendant  who  has  entered  the 
plea  of  guilty  cannot  thereafter,  upon  the  trial  of  a  codef end- 
ant,  be  required  to  testify  either  for  the  state  or  the  defend- 
ant as  the  case  may  be;  and  neither  the  state  nor  the  defend- 
ant on  trial  has  any  legal  grounds  for  objection  to  a  code- 
fendant  testifying  under  such  circumstances.  The  supreme 
court  of  California,  in  People  v.  Ldbra,  5  Cal.  184,  under 
statutes  very  similar  to  our  own,  held  that  when  a  codefend- 
ant  elects  to  be  tried  separately,  he  becomes  a  competent  wit- 
ness for  the  other  codefendant.  The  doctrine  of  People  v. 
Labra  was  approved  and  followed  in  People  v.  Newberry,  20 
Cal.  439.  In  State  v.  Mago^ie,  32  Or.  206,  51  Pac.  452,  sev- 
eral defendants  were  jointly  indicted,  and  one  of  the  defend- 
ants entered  the  plea  of  guilty.  Thereafter,  upon  the  trial 
of  his  codefendant,  Magone,  the  state  offered  the  defendant 
who  had  pleaded  guilty  as  a  witness  against  Magone,  and  the 
defendant  objected  and  excepted.  The  supreme  court  of  Ore- 
gon held  that  the  witness  was  competent,  and  that  his  evi- 
dence was  properly  admitted  against  his  codefendant.  In 
McOinness  v.  State,  4  Wyo.  115,  31  Pac.  978,  the  supreme 
court  of  Wyoming  held  that  "A  codefendant  who  has  been 
jointly  indicted  with  defendant,  and  whose  trial  has  been 
severed,  is  a  competent  witness  for  defendant  as  well  as  for 
the  state";  and  cite  People  v,  Labra,  supra,  with  approval. 
This  question  has  frequently  been  before  the  courts,  though 
many  of  the  cases  discussing  the  question  have  been  in  states 
having  no  statutes  similar  to  ours.  (See  notes  and  citations 
in  12  Cyc.  452.) 

Defendant's  second  assignment  of  error  is  that  *'The  in- 
structions given  by  the  court  which  were  excepted  to  at  the 
time  by  the  defendant  in  that  the  same  were  misleading,  as 
they  did  not  relate  to  the  corroborative  evidence  which  was 
necessary  in  aid  to  the  defendant  Hanning's  testimony  to  sup- 
port the  corpus  delicti." 
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The  instruction  on  the  question  of  the  necessity  of  evidence 
corroborating  the  testimony  of  an  accomplice  is  in  conformity 
with  the  provisions  of  section  7871  of  the  Revised  Statutes, 
and  while  quite  lengthy  and  going  into  considerable  detail, 
is  as  favorable  to  the  defendant  as  the  law  would  authorize. 
Section  7871  provides:  ''A  conviction  cannot  be  had  on  the 
testimony  of  an  accomplice,  unless  he  is  corroborated  by  other 
evidence  which  in  itself,  and  without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  connect  the  defendant  with  the 
commission  of  the  offense;  and  the  corroboration  is  not  suffi- 
cient, if  it  merely  shows  the  commission  of  the  offense,  or  the 
circumstances  thereof/'  The  authorities  are  not  entirely 
harmonious  as  to  the  extent  of  the  corroboration  necessary  in 
such  cases  under  a  statute  similar  to  ours.  Wliile  some  au- 
thorities have  held  that  such  corroboration  must  be  upon  all 
'the  material  facts,  others  have  held  that  corroboration  upon 
any  one  material  fact  would  be  sufficient.  This  question 
receives  consideration  by  Mr.  Underbill  on  Criminal  Evidence 
at  sections  73,  74  and  75,  and  after  some  discussion  of  the 
subject  and  citation  of  many  authorities,  he  says:  ''But  the 
corroborative  evidence,  whether  consisting  of  acts  or  admis- 
sions, in  itself  and  without  that  of  the  accomplice,  must  at 
least  tend  to  prove  the  guilt  of  the  accused  by  connecting  him 
with  the  crime."  It  is  clear  to  us  that  under  the  provisions 
of  section  7871,  supra,  the  corroboration  must  be  upon  some 
material  fact  or  circumstance,  and  that  standing  alone  and 
independent  of  the  evidence  of  the  accomplice  it  must  tend 
to  connect  the  defendant  with  the  commission  of  the  offense. 
This  proposition  is  fully  covered  by  the  instruction  of  the 
court  in  the  case  at  bar.  If  the  defendant  had  any  specific 
instructions  upon  the  question  of  corroboration  which  he  de- 
sired the  court  to  give,  it  was  his  duty  to  have  submitted  sueh 
request  to  the  court,  and  if  the  court  refused  to  give  the  in- 
struction, to  then  take  his  exception.  (Staie  v.  BiUs,  2  Idaho, 
114,  6  Pac.  120.) 

The  third  assignment  of  error  is  as  to  the  court  permitting 
the  prosecuting  attorney  to  cross-examine  the  defendant  While 
on  the  stand  in  regard  to  where  he  kept  his  money  after  the 
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fire  had  occurred.    We  find  no  error  in  the  ruling  of  the  court 
in  this  respect. 

Lastly,  it  is  urged  that  the  evidence  of  the  accomplice  is 
net  sufficiently  corroborated  by  other  and  independent  evi- 
dence to  support  the  verdict.  It  is  unnecessary  and  can  serve 
no  useful  purpose  for  us  to  recite  the  evidence  in  this  opinion. 
We  have  examined  it  carefully  and  feel  that  it  justified  the 
jury  in  returning  the  verdict  of  guilty.  We  find  no  error  in 
the  case.    The  judgment  is  afSrmed. 

Stockslager,  C.  J.,  concurs. 

Sullivan,  J.,  sat  at  the  hearing,  but  took  no  part  in  the  de- 
cision. 


(December  4,  1905.) 


SHEPHARD  V.  COEUR  D'ALENE  LUMBER  COMPANY. 

[83  Pae.  601.] 

CoiPOaATION — ^MlSTAKSN    IDKNTITT— MlSTAKl  Hf   FiNDINQS. 

1  Where  an  action  was  commenced  and  prosecuted  to  judgment 
against  a  domestic  corporation  named  the  "Coeur  d'Alene  Lumber 
Company,  Limited, '^  but  in  the  fhidings  it  is  recited  that  the  de- 
fendant is  a  Washington  corporation,  and  throughout  the  findings 
and  judgment  where  the  defendant  is  named  the  word  "Limited'' 
is  emitted,  and  an  appeal  is  taken  from  such  judgment  by  a  for- 
eign corporation  organized  under  the  laws  of  the  state  of  Washing- 
ton and  named  the  ''Goeur  d'Alene  Lumber  Company,"  and  at 
the  hearing  on  appeal  the  plaintiif  and  respondent  admits  and  shows 
that  the  interchange  of  names  and  finding  that  defendant  was  a 
foreign  corporation  was  a  mistake  or  clerical  error,  held,  that  the 
cause  must  be  remanded  to  the  trial  court  with  instructions  to  cor- 
rect and  modify  the  findings  and  judgment  so  that  the  decree  may 
run  against  the  true  defendant. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  in  and  for  Kootenai 
County.     Honorable  Ralph  T.  Morgan,  Judge. 
Idaho.  Vol.  11—34 
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From  a  judgment  in  favor  of  respondent  the  Coeur  d'Alene 
Lumber  Company  appeals.    Modified. 

The  facts  are  stated  in  the  opinion. 

MeClear  &  Burgan,  for  Appellant. 

As  to  the  first  exception,  the  appellant,  the  Coeur  d'Alene 
Lumber  Company,  Limited,  a  Washington  corporation,  would 
respectfully  direct  the  attention  of  the  court  to  the  fact  that 
the  complaint  in  this  action  was  filed  against  an  Idaho  cor- 
poration, and  the  summons  served  on  the  manager  of  that  cor- 
poration, and  that  there  was  such  a  corporation  in  existence 
as  the  Coeur  d'Alene  Lumber  Company,  Limited,  organized 
and  existing  under  the  laws  of  the  state  of  Idaho.  We  take 
the  law  to  be  that  any  judgment  rendered  against  a  person 
or  corporation  not  a  party  to  the  action,  who  has  never  been 
served  with  process,  and  has  had  no  day  in  court,  is  not  only 
voidable,  but  absolutely  void.  (Houser  v.  Smith,  19  Utah, 
150,  56  Pac.  683 ;  Vernier  v.  Denver  Water  Co.,  15  Colo.  App. 
495,  63  Pac.  1061,  1063;  Stacker  v.  Kirtley,  6  Idaho,  795,  59 
Pac.  891;  Thompson  v.  Tolmie,  2  Pet.  157,  7  L.  ed.  381.)  As 
to  the  second  exception,  the  court  erred  in  awarding  plain- 
tiffs their  costs  in  this  action,  for  the  reason  that  this  defend- 
ant never  made  any  appearance,  was  never  brought  into  court, 
had  no  notice,  and  even  the  defendant  in  the  action,  the 
Coeur  d'Alene  Liunber  Company,  Limited,  an  Idaho  cor- 
poration, filed  no  answer  in  said  action;  therefore  plaintiffs 
were  not  entitled  to  their  costs. 

Charles  L.  Heitman,  for  Respondent. 

*^That  a  corporation  defendant  is  not  correctly  named  in 
an  action  can  only  be  taken  advantage  of  by  plea  in  abate- 
ment, where  service  is  properly  made  upon  such  corporation, 
and  if  such  plea  is  not  made,  the  judgment  will  bind  the  cor- 
poration, though  named  by  another  than  its  corporate  name." 
{WiLson  V.  Baker,  52  Iowa,  423,  3  N.  W.  481;  Oilhert  v.  Nan- 
tucket Bank,  5  Mass.  97 ;  State  v.  Bell  Tel  Co.,  36  Ohio  St. 
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296,  38  Am.  Rep.  583;  Thatcher  v.  West  Biver  etc.  Bank, 
19  Mich.  196.)  **The  voluntary  appearance  of  a  corporation 
under  the  name  by  which  it  has  been  sued,  though  erroneous, 
without  objection,  waives  the  defect."  (Steam  Nav.  Co.  v. 
United  States,  Taney,  418,  Fed.  Cas.  No.  16,973.)  ''Where. 
a  corporation  is  sued  by  a  wrong  name,  the  corporation  by  its 
general  appearance  waives  such  misnomer,  and  cannot  after- 
ward raise  the  objection.''  {School  Dist.  No,  14  v,  Oriner, 
8  Kan.  224.) 

AILSHIE,  J. — This  is  a  novel  case  of  mistaken  identity — 
novel  because  the  bewildered  refugees,  two  soulless  corpora- 
tions of  diverse  origin,  in  their  flight  .from  a  decree  in 
equity  (a  thing  abhorred  by  corporations)  became  so  com- 
pletely  lost  in  the  labyrinth  of  names  that  the  plaintiff  has 
been  thence  ever  wont  to  turn  the  restraining  clauses  of  he^ 
decree  upon  the  twain  with  but  a  single  name,  so  indiscrim- 
inately that  they  are  driven  hither  to  tell  their  story.  Now, 
the  thing  seems  to  have  happened  in  this  way:  There  exists 
by  the  Lake  Coeur  d'Alene,  in  the  county  of  Kootenai,  a  cor- 
poration bom  of  the  laws  of  the  state  of  Idaho,  and  named 
the  ** Coeur  d'Alene  Lumber  Company,  Limited."  This 
corporation,  in  the  year  1903,  not  content  alone  with  its  own, 
claimed  and  asserted  that  it  owned  the  lands  of  Hulda  Shep- 
hard,  but  to  pay  heed  to  such  a  claim  she  flatly  refused.  On 
the  contrary,  she  drew  her  bill  and  prosecuted  an  action  to 
quiet  her  title.  It  happened  about  this  time  there  came  into 
existence  under  the  laws  of  the  state  of  Washington,  another 
corporation  named,  the  ** Coeur  d'Alene  Lumber  Company." 
The  defendant  failed  to  answer  the  plaintiff's  complaint,  and 
proofs  were  tendered  and  findings  and  decrees  were  made 
and  entered.  By  the  fourth  finding  defendant  is  declared 
to  be  a  '^  corporation  duly  created,  organized  and  exist^g 
under  and  by  virtue  of  the  laws  of  the  state  of  Washington." 
Throughout  the  findings  and  decree  the  defendant  is  named 
the  ** Coeur  d'Alene  Lumber  Company."  While  the  action 
was  commenced  against  the  Idaho  corporation,  this  appeal  is 
taken    by  the  Washington    corporation.    This  Washington 
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progeny  of  statute  law  charges  that  it  should  not  be  visited 
by  the  transgression  of  a  stranger.     That  it  has  never  had  its 
day  in  court  and  that  it  has  been  mistaken  for  the  real 
defendant.     The  Idaho  corporatiob  seems  content  and  does 
not  appear  in  this  court.    Respondent,  Hulda  Shephard,  has 
moved  to  dismiss  the  appeal  on  the  grounds  that  notice  thereof 
was  not  served  on  the  real  defendant,  the  Idaho  corporation. 
Respondent  appears  anxious  to  see  both  of  these  namesakes 
unmask  and  reveal  their  identity  in  court.    Appellant  tells 
us,  however,  that  it  came  into  existence  under  the  persuasive 
influence  of  the  Washington  statutes,  and  that  it  has  no  long- 
ing to  respond  to  any  Idaho  decrees.    This  reluctance  un- 
doubtedly comes  from  its  residence  in  Spokane,  where  so 
many  of  its  kind  exist  with  much  ease  and  plead  nonresidence 
in  Idaho  courts  without  an  effort.    At  the  argument  counsel 
for  respondent  admitted  that  the  finding  that  defendant  is 
a  Washington  corporation  was  a  mistake.    Possibly  there  was 
an  attraction    about    the  Washington  corporation,  **Coeur 
d'Alene  Lumber  Company,'*  from  the  fact  that  it  was  not 
** Limited."    Appellant's  brief  and  argument  seem  to  have 
set  respondent  at  ease  on  that  score,  and  her  counsel  has  filed 
a  motion  to  have  the  findings  and  judgment  so  corrected  as  to 
make  the  decree  run  against  the  "Limited"  corporation  of 
Idaho,  the  real  defendant.     This  we  could  not  do  if  we  should 
sustain  the  motion  to  dismiss,  which  indeed  we  think  was  well 
taken.     Since  this  latter  motion  has  been  made,  however,  we 
have  concluded  that  we  might  be  able  to  reach  a  conclusion 
in  the  case  satisfactory  to  both  sides — ^a  conclusion  ss  unusual 
as  this  case  is  novel.    We  will  remand  the  case  with  direction 
to  the  trial  court  to  correct  and  modify  the  findings  and  judg- 
ment so  that  the  same  will  run  against  the  Coeur  d'Alene 
Lumber  Company,  Limited,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Idaho.    Appellant  wiU 
be  awarded  costs  of  appeal,  which  shall  only  include  thirty 
pages  of  transcript  and  brief. 


Stx)ckslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(December  4,  1905.) 

BUCKLE  V.  McCONAGHT. 

[83  Pae.   525.] 

New  Trial  -^  Obdkr  —  Preuatubelt  Made  —  Statement  on — Settled 

AND  PTLED—MaNDATORT. 

1.  Am  order  granting  a  new  trial  made  before  tke  statement  on 
which  the  motion  is  based  is  settled  and  filed  is  prematurely  made 
and  must  be  set  aside. 

2.  The  provisions  of  section  4442  of  the  Berised  Statutes  contem- 
plate that  a  motion  for  a  new  trial  shall  not  be  passed  upon  before 
the  statement  of  the  case  upon  which  such  motion  is  based  is  set- 
tled and  filed. 

3.  The  proyisions  of  that  section  in  that  regard  are  mandatorj. 

(SjUabus  bj  the  court.) 

APPEAL  from  the  District  Court  of  Kootenai  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

Appeal  from  an  order  granting  a  new  trial.    Reversed. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  L.  Heitman,  for  Appellant 

Section  4442  of  the  Revised  Statutes  of  Idaho  provides  that 
the  application  for  a  new  trial  shall  be  heard  after  the  affi- 
davits, bill  of  exceptions,  or  statement,  as  the  case  may  be, 
are  filed.  A  statement  on  a  motion  for  a  new  trial  can  only 
become  a  part  of  the  record  by  the  certificate  of  the  judge 
who  tried  the  case.  {Waggenheim  v.  Hook,  35  Cal.  216 ;  Hyde 
V.  Harkness,  1  Idaho,  623 ;  Stevens  v.  Northwestern  Stage  Co., 
1  Idaho,  604.) 

Edwin  McBee,  for  Respondent,  cites  no  authorities  upon 
the  point  decided. 

SULLIVAN,  J. — This  is  an  appeal  from  an  order  granting 

a  new  trial,  which  order  was  based  on  the  insufficiency  of  the 

evidence  to  justify  the  verdict.    It  appears  from  the  record 

before  us  that  the  order  granting  a  new  trial  was  made  in 

.open  court  on  the  fifteenth  day  of  May,  1905,  and  that  the 
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statement  on  motion  for  a  new  trial  was  not  settled  until  the 
thirty-first  day  of  May,  1905,  and  not  filed  until  the  first 
day  of  June,  1905.  Counsel  for  the  appellant  contends  that 
the  court  had  no  jurisdiction  to  act  upon  said  motion  until 
after  the  settlement  and  filing  of  the  statement  to  be  used  on 
that  motion. 

Section  4442  of  the  Revised  Statutes  is  in  part  as  follows: 
**The  application  for  a  new  trial  shall  be  heard  at  the  earliest 
practicable  period  after  notice  of  the  motion,  if  the  motion 
is  to  be  heard  upon  the  minutes  of  the  court,  and  in  other 
cases,  after  the  affidavits,  bills  of  exceptions,  or  statement,  as 
the  case  may  be,  are  filed,  and  may  be  brought  to  a  hearing 
upon  motion  of  either  party."  Those  provisions  clearly  con- 
template that  the  hearing  of  the  motion  for  a  new  trial  based 
upon  a  statement  of  the  case  must  not  be  heard  until  after 
such  statement  is  settled  and  filed.  In  Stevens  v.  Northwest- 
em  Stage  Co.,  1  Idaho,  604,  the  supreme  court  of  this  terri- 
tory said:  ''Again,  it  appears  that  the  statement  was  not  set- 
tled until  after  the  decision  of  the  court  upon  the  motion, 
for  the  order  of  the  court  granting  a  new  trial  and  the  plain- 
tiff's exceptions  thereto  are  incorporated  into  and  form  a 
part  of  the  statement  itself.  This- practice  cannot  be  too 
strongly  condenmed.  The  whole  theory  of  the  use  of  a  state- 
ment is  that  the  court  may  have  something  definite  and  cer- 
tain upon  which  to  act.  Any  other  practice  would  lead  to 
great  confusion,  giving  rise  to  controversies  as  to  what  state 
of  facts  the  court  had  acted  upon  after  the  very  questions 
in  issue  had  been  decided." 

The  provision  of  the  statute  requiring  the  settlement  and 
filing  of  the  statement  on  motion  for  a  new  trial  before  the 
court  or  judge  can  decide  such  motion  is  mandatory.  (See  2 
Spelling  on  New  Trials,  sec.  425.)  In  this  case  the  order 
granting  a  new  trial  was  made  in  open  court  on  the  15th  of 
May,  and  the  statement  was  not  settled  until  the  31st  of  May 
following,  and  was  not  filed  until  the  1st  of  June,  1905.  Said 
order  granting  a  new  trial  was  therefore  prematurely  made 
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and  must  be  set  aside,  and  it  is  so  ordered,  and  the  cause 
remanded.    Costs  of  the  appeal  are  awarded  to  the  appellant 

Ailshie,  J.,  concurs. 

ON  PETITION  FOB  REHEARING. 
(Becember  30,  1905.) 

AILSHIE,  J. — ^Respondent  has  filed  a  petition  for  rehear- 
ing in  which  it  is  insisted  that  previous  to  the  submission  and 
determination  of  the  motion  for  a  new  trial,  the  appellant's 
counsel  joined  with  counsel  for  respondent  in  a  stipulation 
which  amounts  to  a  waiver  of  any  error  committed  by  the 
court  in  prematurely  passing  on  the  motion.  This  stipulation 
is  as  follows:  ''It  is  hereby  stipulated  and  agreed  that  the 
motion  of  the  defendant  for  a  new  trial  herein  be  submitted  to 
the  court  without  argument,  and  without  further  notice  to 
each  party.  And  it  is  further  hereby  stipulated  and  agreed 
that  the  proposed  amendment  of  the  plaintiff  to  the  defend- 
ant's statement  of  the  case,  to  be  used  on  his  motion  for  a 
new  trial  herein,  may  be  adopted,  and  allowed  by  the  court, 
and  incorporated  in  said  statement  of  the  case.  Signed  and 
dated  this  the  twelfth  day  of  December,  A.  D.  1904."  An 
examination  of  the  stipulation  will  at  once  disclose  that  the 
appellant  only  waived  the  right  to  make  an  argument  upon 
the  motion  and  notice  of  the  time  and  place  of  the  submission 
of  the  motion.  The  stipulation  does  not  amount  to  a  submis- 
sion of  the  motion  for  a  new  trial  as  contended  for  by  re- 
spondent, but,  on  the  contrary,  it  specifically  refers  to  the 
fact  that  the  statement  had  not  yet  been  settled.  The  clear 
import  of  this  stipulation  is  that  the  motion  should  be  pre- 
sented and  submitted  in  an  orderly  way,  and  after  the  settle- 
ment and  allowance  of  the  statement  The  stipulation  fur- 
ther recognizes  the  fact  that  the  motion  for  new  trial  was  to 
be  made  upon  the  statement  which  was  thereafter  to  be  settled 
and  allowed  by  the  court.  We  do  not  think  the  error  in  this 
case  was  either  invited  or  waived  by  appellant  The  case  of 
Crosby  v.  North  Bonanza  Silver  Min.  Co.,  23  Nev.  70,  42  Pac. 
583,  cited  and  relied  on  by  respondent,  differs  from  this  case 
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in  that  the  stipulation  which  was  there  held  to  be  a  waiver 
of  error  provided  ''that  defendant's  motion  for  a  new  trial 
is  hereby  submitted  to  Hon.  A.  E.  Ghaney,  who  presided  as 
judge  in  the  above-entitled  action,  for  his  decision."  That 
stipulation,  it  will  be  observed,  provided  for  an  act  in  prae- 
senti.  It  was  an  actual,  present  submission  of  the  motion  for 
a  new  trial,  and  left  nothing  further  to  be  done  antecedent 
to  the  determination  of  the  motion  by  the  court.  We  have 
found  no  good  reason  why  a  rehearing  should  be  granted 
in  this  case.  Upon  receipt  of  the  remittitur  the  trial  court 
will  take  such  further  proceedings  as  may  be  necessary  for 
the  regular  and  orderly  determination  of  the  motion  for  a 
new  trial. 
Petition  for  rehearing  denied. 

Sullivan,  J.,  concurs. 


(December  5,    1905.) 

SHERER  V.  RUBEDEW. 
[83  Pac  512.] 

Novation— Statute  or  Frauds. 

1.  VHiere  D.  works  for  B.  and  os  settlemeat  tberefor  B.  agrees 
to  pay  C.  and  S.,  to  whom  D.  is  indebted,  tke  debt  thus  ssstimed 
is  the  debt  of  B.  and  is  not  within  the  statute  of  frauds. 

2.  In  such  case  the  indebtedness  of  B.  to  D.  is  liquidated  hy  a 
payment  to  C.  and  S.,  and  the  effect  of  the  agreement  is  a  sabsti- 
tutioB  of  a  different  payee. 

3.  Eyidence  examined  and  held  sufficient  to  aatablish  a  noTatioB 
and  sustain  the  yerdict  and  judgment. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Latah  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Action  for  debt.    From  a  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  appealed.    AjBSrmed. 

The  facts  are  stated  in  the  opinion. 
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We  maintain  that  before  a  party  can  maintain  an  action  in 
his  own  name  it  must  have  been  on  a  written  contract  made 
at  the  time  the  contract  was  entered  into,  and  not  an  assign- 
ment of  a  debt  to  pay  an  e^Cisting  indebtedness.  (Pomeroy's 
Rights  and  Remedies,  sec.  172  et  seq. ;  Robbins  v.  Deverill,  20 
Wis.  142  (cited  under  Pomeroy's  Rights  and  Remedies,  sec. 
173) ;  Bowman  v.  AinsUe,  1  Idaho,  644.)  Here,  plainly,  there 
was  no  novation.  By  Sherer's  own  showing  Rnbedow  re- 
fused to  accept  the  order  until  the  contract  was  completed. 
This  showing  excludes  it  from  Casey  v.  Miller,  3  Idaho,  567, 
32  Pac.  195,  and  brings  it  strictly  within  the  rule  of  Clay  v. 
Walton,  9  Cal.  329. 

(George  O.  Pickett,  for  Respondent 

This  contract  is  not  within  the  statute  of  frauds,  requiring 
the  promise  to  pay  the  debt  of  another  to  be  in  writing.  When 
Rubedew  pays  this  debt  he  is  simply  paying  his  own  debt  to 
a  different  person  from  the  one  to  whom  he  originally  agreed 
to  pay  it.  He  is  simply  paying  his  own  debt,  and  not  the 
debt  of  another.  In  support  of  this  position  we  cite  Casey 
V.  Miller,  3  Idaho,  567,  32  Pac.  195;  Smith  v.  Caldwell,  6 
Idaho,  436.  55  Pac.  1065;  Cerrusite  Min.  Co.  v.  Steele,  18 
Colo.  App.  216,  70  Pac.  1091;  Lewis  v.  Covillaud,  21  Cal.  178; 
Sacramento  Lumber  Co.  v.  Wagner,  67  Cal.  294,  7  Pac.  705 ; 
Brandt  on  Suretyship  and  Guaranty,  sec.  63.  We  will  not 
go  any  further  in  citing  authorities  upon  this  question,  as  we 
feel  that  it  is  too  well  settled,  but  we  call  the  court's  atten- 
tion to  the  leading  case  of  Mallory  v.  Oillett,  21  N.  Y.  412, 

AILSHIE,  J. — In  this  case  judgment  was  entered  for 
plaintiff,  and  defendant  appealed  therefrom,  and  from  an 
order  denying  his  motion  for  a  new  trial.  The  appellant  con^ 
tends  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  that  the  evidence  was  not  suffi- 
cient to  justify  the  verdict  and  judgment,  and  that  certain 
of  the  court's  instructions  were  erroneous.  The  complaint  al- 
leges that  during  the  year  1903,  Collins  &  Sherer  sold  and 
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delivered  to  one  Fred  L.  Dahlgren  paints  and  oils  for  which 
there  was  a  balance  of  $60.03  due,  no  part  of  which  had 
been  paid,  and  that  Dahlgren  used  the  paints  and  oils  so  fur- 
nished in  painting  the  dwelling-house  of  the  defendant  Rube- 
dew  in  Moscow,  Idaho.  It  is  further  alleged  that  Dahlgren 
had  entered  into  d  contract  with  the  defendant  by  whidi 
he  agreed  to  furnish  the  paints  and  oils  and  paint  defendant's 
dwelling-house  for  the  sum  of  $100 ;  that  Dahlgren  proceeded 
to  and  did  perform  the  work  agreed  upon,  and  that  the  de- 
fendant paid  him  the  sum  of  $40  on  the  contract  price,  and 
that  at  the  time  of  making  such  payment  the  defendant  prom- 
ised and  agreed  with  Dahlgren  to  pay  the  remaining  sum  of 
$60  to  Collins  &  Sherer  for  the  paints  and  oils  for  which 
Dahlgren  was  indebted.  Plaintiff  alleges  that  Collins  & 
Sherer  assigned  the  claim  to  the  plaintiff,  and  that  thereafter 
the  defendant  personally  acknowledged  to  the  plaintiff  that  he 
had  retained  the  sum  of  $60  due  Dahlgren  for  the  paints  and 
oils,  and  thereupon  promised  and  agreed  to  pay  plaintiff  such 
sum.  We  think  the  complaint  clearly  states  a  cause  of  action 
against  the  defendant. 

Defendant  answered  this  complaint  by  denying  the  prin- 
cipal allegations  thereof.  At  the  trial,  however,  the  case  re- 
solved itself  into  practically  only  one  issue.  Rubedew  ad- 
mitted that  he  entered  into  the  contract  with  Dahlgren  where- 
by Dahlgren  was  to  furnish  the  material  and  paint  the  house 
for  $100,  and  that  he  thereafter  paid  Dahlgren  the  sum  of 
$40  on  the  contract.  He  also  admits  that  he  agreed  with 
the  plaintiff  that  he  would  pay  him  $60  as  soon  as  the  paint- 
ing contract  was  completed.  It  seems  that  one  door  lacked  a 
coat  of  varnish,  and  a  small  place  on  one  side  of  the  house 
was  lacking  a  coat  of  paint  Defendant  claims  that  under 
the  contract  no  part  of  the  contract  price  was  payable  until 
the  work  was  completed,  and  that  he  was  withholding  pay- 
ment until  the  completion  of  the  contract.  Plaintiff  produced 
Dahlgren  as  a  witness,  and  he  admitted  that  there  was  a  small 
amount  of  work  to  be  done  on  the  contract,  but  he  also  tes- 
tified that  he  had  on  different  occasions  offered  to  complete 
the  work,  and  at  one  time  was  on  his  way  to  defendant's 


Digitized  by 


Google 


Dec.  1905.]  Williams  v.  Brooks.  539 

Pointfl  Decided. 

house  to  complete  the  work,  and  that  defendant  repeatedly 
refused  to  allow  him  to  go  upon  defendant's  premises  or  per- 
form any  work  on  the  house,  and  that  on  the  occasion  when 
Dahlgren  had  started  to  complete  the  work  Rubedew  told  him 
if  he  came  on  the  place  he  would  kick  him  off,  and  this  latter 
statement  is  practically  admitted  by  Rubedew.  He,  however, 
justifies  the  statement  by  saying  that  Dahlgren  was  intoxi- 
cated, and  for  that  reason  he  would  not  haye  him  on  his  place. 
The  case  reduced  itself  on  the  trial  to  the  issue  as  to  whether 
or  not  the  defendant  had  prevented  Dahlgren  from  complet- 
ing the  contract.  On  this  phase  of  the  case  the  evidence 
was  conflicting.  The  court  correctly  instructed  the  jury  as  to 
the  law  of  the  case,  and  the  jury  found  against  the  defendant 
on  all  the  issues.  There  was  sufficient  evidence  to  justify 
them  in  so  doing.  This  is  a  case  where  the  defendant  being 
indebted  to  Dahlgren,  and  Dahlgren  indebted  to  Collins  & 
Sherer,  defendant,  at  Dahlgren 's  request,  promised  and 
agreed  to  pay  his  (defendant's)  debt  to  Collins  &  Sherer. 
Such  an  agreement  is  not  within  the  statute  of  frauds  and 
is  not  required  to  be  in  writing.  (Rev.  Stats.,  sec.  6010; 
Casey  v.  Miller,  3  Idaho,  567,  32  Pac.  195;  Smith  v.  CcddweU, 
6  Idaho,  436,  55  Pac.  1065.) 
Judgment  is  affirmed  with  costs  in  favor  of  respondent 

Sullivan,  J.,  concurs. 


(Deeember  7,  1906.) 

WILLIAMS  V.  BROOKS. 
[88   PMi.   610.] 

Option  to  Pueohasi  Mining  Peopbrty — ^Benkwal  and  Extension — 
consteuction. 

1.  Where  W.  and  B.  enter  into  an  agreement  whereby  B.  Moares 
an  option  to  purehaee  a  certain  mining  property,  and  it  is  provided 
that  the  first  payment  of  five  hundred  dollars  shall  be  paid  "on 
acceptance  of  this  bond  by  said  second  party's  eastern  principals, 
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and  to  be  paid  by  Ist  of  April,  1903/'  and  the  agreement  alao 
contains  a  clause  providing  for  abandonment  and  forfeiture  of  the 
option  by  B.,  and  after  the  option  has  been  forfeited  W.,  B.  and 
G.  indorse  thereon  an  agreement  in  the  following  words :  ' '  The  time 
of  the  payment  of  the  first  $500  herein  provided  for  is  hereby  ex- 
tended thirty  days  and  the  said  second  party  agrees  that  the 
same  shall  be  paid  on  or  before  May  4,  1903.  April  4,  1903," 
and  after  the  date  on  which  the  payment  falls  due  under  the  latter 
agreement,  B.  and  G.  abandon  and  forfeit  the  option  and  W.  snee 
them  to  recover  the  $500  payment,  held,  that  the  latter  agreement 
was  an  unconditional  and  absolute  agreement  to  pay  the  sum  speei- 
fled  therein  as  the  first  payment. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Second  Judicial  Dis- 
trict in  and  for  Nez  Perce  County.  Honorable  Edgar  C. 
Steele,  Judge. 

Action  for  debt  Judgment  for  plaintiff.  Defendants  ax>- 
peal.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ben.  F.  Tweedy,  for  Appellant 

The  following  is  the  provision  of  the  contract  which  makes 
it  conditional,  to  wit:  '*It  is  mutually  agreed  that  this  instru- 
ment shall  be  binding  upon  the  heirs  and  assigns  of  both  and 
all  the  parties  hereto,  and  in  the  event  of  the  abandonment 
or  forfeiture  in  this  agreement  on  the  part  of  the  party  of 
the  second  part,  said  second  party  shall  deliver  up  said  prop- 
erty to  said  first  party  free  from  all  encumbrances."  ''Where 
the  contract  provides  that  upon  the  doing  of  some  act  or  the 
happening  of  some  event  the  contractual  relations  shall  cease, 
this  provision  creates  a  condition  subsequent."  (7  Am.  & 
Ency.  of  Law,  2d  ed.,  p.  122.)  And  the  conditions  for  the 
termination  of  liability  are  available  to  the  party  in  whose 
favor  they  are  provided.  {Delaware  etc.  By,  Co.  v.  Bourns, 
58  N.  Y.  573,  580.)  ''In  case  the  original  contract  is  execu- 
tory on  both  sides  at  the  time  of  the  waiver  or  rescission,  the 
consideration  for  the  new  contract  is  found  in  the  nmtual 
promises,  whereby  each  party  abandons  his  rights  against  the 
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other."  (Hammon  on  Contracts,  p.  853,  sec.  425;  King  v. 
Gillett,  7  Mees.  &  W.  55;  Taylor  v.  Hilary,  1  Cromp.  M.  &  R. 
741 ;  Langdon  v.  Stokes,  Cro.  Car.  383 ;  Alden  v.  Thurher,  149 
Mass.  £71,  21  N.  B.  312;  Taylor  v.  Seaboard  &  Roanoke  R,  JB. 
Co.,  99  N.  C.  185, 6  Am.  St.  Bep.  509, 5  S.  E.  750 ;  Kelly  v.  Bliss, 
54  Wis.  187,  11  N.  W.  488.)  If  the  respondent  has  evinced 
an  intention  to  no  longer  be  bound  by  a  contract,  the  appel- 
lants may  rescind.  (Hartnett  v.  Baker,  4  Penne.  (Del.)  431, 
56  Atl.  672.)  The  provisions  of  the  contract  providing  for 
"abandonment''  may  be  properly  denominated  an  option  to 
rescind.  (Kenny  v.  Knight,  119  Fed.  475.)  Where  a  de- 
fendant is  informed  by  the  plaintiff  that  the  contract  is  re- 
scinded, and  thereafter  acts  in  a  manner  showing  assent  and 
inconsistency  with  the  continued  obligations  of  the  contract, 
the  plaintiff  may  sue  to  recover  back  money  paid.  (Luce  v. 
New  Orange  Industrial  Assn,,  68  N.  J.  L.  31,  52  Atl.  306.) 
The  contract  merely  provides  a  forfeiture  of  the  amount  paid, 
the  work  and  development  done  before  the  contract  is  ended 
by  the  '* abandonment"  of  Mr.  Brooks,  if  he  at  any  time  ends 
the  obligations  of  the  contract  by  ** abandonment.''  A  con- 
tract may,  after  a  rescission  thereof,  be  renewed  either  by  an 
express  agreement  of  the  parties  thereto  or  by  acts  which 
show  an  intention  to  give  it  new  force  and  effect.  (Strom- 
berg  V.  Western  Tel  Const.  Co,,  86  111.  App.  270.)  Pro- 
visions in  a  contract  for  the  termination  thereof  at  the  option 
of  one  oC  the  parties  are  valid  and  binding.  (Magee  v,  Scott 
&  Holston  Lumber  Co.,  78  Minn.  11,  80  N.  W.  781.)  After 
a  party  has  elected  to  treat  a  notice  of  rescission  as  a  repudia- 
tion of  the  contract,  the  contract  is  at  an  end  for  all  pur- 
poses of  performance,  and  exists  solely  for  the  purpose  of 
bringing  an  action,  and  is  an  element  in  estimating  the  dam- 
age. (James  H.  Rice  Co.  v.  Penn.  Plate  Glass  Co,,  88  111.  App. 
407.) 

I.  N.  Smith,  for  Respondent 

The  case  at  bar  is  quite  simple.  It  is  brought  on  the  plain 
written  promise  of  the  appellant  to  pay  respondent  $500  on 
or  before  May  4,  1903.    This  promise  is  unconditional  on  its 
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face,  and  is  admitted  in  the  pleadings  of  the  parties  to  have 
been  an  unconditional  promise  to  pay  the  sum  stated  at  the 
time  specified. 

AILSHIE,  J. — This  action  was  commenced  to  recover  the 
sum  of  $500  claimed  by  the  plaintiff  under  the  provisions  of 
two  written  agreements  which  had  been  previously  executed 
by  plaintiff  and  defendants.  The  first  agreement  was  exe- 
cuted on  the  tenth  day  of  March,  1903.  The  portions  of  that 
agreement  involved  in  this  action  are  as  follows:  ''That  said 
party  of  the  first  part,  for  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  contained,  agrees  to  con- 
vey by  good  and  sufficient  title  (and  furnish  abstract  thereof) 
to  said  second  party,  upon  .pa3anent  by  said  second  party 
to  said  first  party  as  consideration  for  the  above  mining  prop- 
erty, the  sum  of  seventy-five  thousand  ($75,000),  five  hundred 
dollars  ($500)  on  the  acceptance  of  this  bond  by  said  second 
party's  eastern  principals,  and  to  be  paid  by  1st  of  April, 
1903;  five  hundred  dollars  ($500)  on  examination  of  said 
property  by  said  second  party,  at  such  time  and  as  early  as 
said  first  party  is  able  to  show  said  property;  nine  thousand 
dollars  ($9,000)  on  or  before  July  1,  1904;  and  the  balance, 
fifty  thousand  dollars   ($50,000),  on  or  before  January  1, 

1905 It  is  mutually  agreed  that  this  instrument  shall 

be  binding  upon  the  heirs  and  assigns  of  both  and  all  the 
parties  hereto,  and  in  the  event  of  the  abandonment  or  for- 
feiture in  this  agreement  on  the  part  of  the  party  of  the 
second  part,  said  second  party  shall  deliver  up  said  property 
to  said  first  ])arty  free  of  all  encumbrances,  and  the  payments 
which  may  be  herein  made,  or  work  and  development  done 
upon  said  property  shall  be  forfeited  by  said  second  party 
and  accepted  by  said  first  party  in  full  discharge  and  liquida- 
tion of  this  agreement.''  The  agreement  of  March  10th  ap- 
pears to  have  lapsed  and  no  payment  was  made  under  it.  On 
April  4,  1903,  the  plaintiff  and  defendants  entered  into  a  re- 
newal and  extension  agreement  which  caused  all  the  trouble 
in  this  case,  and  is  as  follows:  '*The  time  of  the  payment  of 
the  first  $500  herein  provided  for  is  hereby  extended  thirty 
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days,  and  the  said  second  party  agrees  that  the  same  shall 
be  paid  on  or  before  May  4,  1903.  April  14,  1903.  L.  F. 
Williams,  W.  C.  Brooks,  by  Culver,  F.  D.  Culver."  No  pay- 
ments were  made  under  this  additional  or  extension  agree- 
ment and  the  option  was  forfeited  and  abandoned.  On  Sep- 
tember 22,  1903,  the  plaintiff  commenced  his  action  on  the 
contract  for  the  recovery  of  the  first  pajonent  of  $500,  which 
he  alleged  was  an  absolute  and  unconditional  promise  to  pay 
the  sum  of  $500.  Plaintiff  claims  that  in  consideration  of 
the  continuation  of  the  contract  and  extension  of  time  for 
making  the  first  payment,  that  the  defendants  agreed  abso- 
lutely to  make  the  first  pajonent  irrespective  of  all  other  con- 
ditions and  contingencies.  The  case  went  to  trial  with  a  jury 
and  a  verdict  was  rendered  in  favor  of  plaintiff,  and  judg- 
ment was  thereupon  entered.  The  plaintiff  contends  that  the 
defendants  have  availed  themselves  of  the  full  period  of  time 
allowed  by  the  option  and  extension  agreement  up  to  and  in- 
cluding May  4th.  The  defendants,  on  the  other  hand,  claim 
that  prior  to  May  4th  they  had  a  parol  understanding  and 
agreement  with  the  plaintiff,  whereby  they  forfeited  and 
•abandoned  the  option,  and  that  all  parties  thereto  were  re- 
leased from  further  obligation  or  liability  thereunder.  On 
this  phase  of  the  case  there  was  a  direct  conflict  in  the  evi- 
dence, and  the  court  instructed  the  jury  on  this  question  as 
follows:  **I  instruct  you  that,  if  yoiffind  from  the  evidence, 
that  after  the  said  latter  agreement  had  been  so  entered 
into,  and  prior  to  May  4,  1903,  that  said  L.  F.  Williams  and 
the  said  defendants.  Brooks  and  Culver,  entered  into  an  oral 
agreement  that  the  said  original  contract  should  be  rescinded, 
and  that  it  was  agreed  that  said  Williams  should  have  said 
mining  property,  and  that  the  plaintiff,  Williams,  agreed  to 
do  so,  then  the  said  rescinding  of  the  first  original  agreement 
prior  to  said  May  4,  1903,  would  release  and  relieve  the 
said  defendants  from  making  the  said  first  payment  of  $500, 
and  would  be  a  complete  defense  to  this  action.  The  agree- 
ment, ii  you  find  from  the  evidence  there  was  any  agree- 
ment to  so  release  and  relieve  both  plaintiff  and  defendants 
from  aU  their  obligations  under  the  first  agreement  made 
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prior  to  the  expiration  of  the  time  as  extended  for  making 
the  first  payment  thereon,  to  wit,  May  4,  1903,  would  relieve 
all  parties  from  any  liability  under  the  extension  agreement 
dated  May  4,  1903,  but  I  also  instruct  you  that  such  an  agree- 
ment by  said  parties  to  so  release  the  said  parties  from  said 
original  contract,  so  made  and  entered  into  at  any  time  after 
the  said  fourth  day  of  May,  1903,  would  be  no  defense  to  said 
obligation  by  defendants  to  pay  said  $500  on  or  before  May 
4,  1903."  It  will  therefore  be  seen  that  this  branch  of  the 
case  was  fairly  presented  to  the  jury,  and  their  finding  under 
conflicting  evidence  is  conclusive  on  that  point. 

The  next  question,  namely,  the  correct  construction  to  be 
placed  on  the  provisions  of  these  contracts,  is  a  much  more 
difficult  and  distracting  proposition.  Counsel  for  respondent 
maintains  that  under  the  renewal  and  extension  agreement  the 
pajrment  became  due  May  4th,  independent  of  the  condition 
which  was  attached  to  the  provision  of  payment  of  this  sum  in 
the  original  contract.  In  the  agreement  of  March  10th  it  will 
be  observed  the  payment  of  this  first  $500  was  conditioned  **on 
acceptance  of  this  bond  by  said  second  party's  eastern  princi- 
pals." Appellants  admit  that  by  the  extension  agreement  this 
first  payment  was  not  dependent  on  acceptance  of  a  bond  by 
'* eastern  principal,"  but  do  contend  that  they  still  had  the 
right  to  ** rescind  or  abandon"  the  option  under  the  provisions 
contained  in  the  last  paragraph  of  the  contract  of  March  10th, 
and  that  after  such  abandonment  or  rescission  they  could  not 
be  held  liable  for  any  payments  which  had  not  been  previously 
made.  This  construction  would,  it  seems,  be  a  correct  view  to 
take  of  the  original  contract,  but  the  difficulty  and  confusion 
arises  when  we  come  to  consider  the  language  and  effect  of  the 
extension  agreement  of  April  4th.  If  this  latter  agreement 
was  to  have  any  force  or  effect  as  a  contract  it  must  have  been 
founded  on  some  consideration.  Evidently  the  parties  con- 
sidered it  legal  and  binding.  At  the  time  it  was  made  the 
original  contract  of  March  10th  was  forfeited  and  had  lapsed. 
It  seems  like  a  reasonable  and  logical  deduction  to  say  that 
the  original  contract  was  revived  and  renewed,  and  the  time 
of  first  payment  extended  in  consideration  of  the  liability 
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for  the  first  payment  becoming  an  unconditional  and  absolute 
promise  to  pay  instead  of  a  conditional  liability  as  it  was 
made  in  the  first  contract.  Such  consideration  would  be  suf- 
fieient  to  support  the  contract  of  April  4th,  but  in  the  absence 
of  that  consideration  it  would  be  difficult  to  discover  any  con- 
sideration for  the  latter  contract.  It  is  true  that  when  we 
turn  to  the  paragraph  of  the  original  contract  providing  for 
an  abandonment  and  forfeiture  of  the  option  and  all  liability 
thereunder,  the  appellant's  contention  finds  some  support.  It 
seems  to  us,  however,  that  since  the  issue  was  fairly  submitted 
to  the  jury  as  to  whether  or  not  the  appellants  abandoned 
and  forfeited  the  option  prior  to  the  date  on  which  this  pay- 
ment became  due,  and  that  issue  was  found  against  appellants, 
their  contention  must  therefore  necessarily  fail  on  that  branch 
of  the  case.  This  case  is  not  free  from  doubt,  but  it  seems 
to  us  that  the  sounder  reason  is  with  the  respondent.  Both 
the  trial  court  and  jury  having  found  for  respondent,  we  are 
not  inclined  to  disturb  the  verdict  and  judgment 
Judgment  afiSrmed  with  costs  to  respondent 

Sullivan,  J.,  concurs. 


(December  12,  1905.) 

MILLEB  V.  DONOVAN. 

[83   Pac.   608.] 

PLEADn^os — Issues   Made   Unbek   Denials — ^Illegal   Contbaot   and 
Pailuse  of  Title  Must  be  Afkematively  Pleaded. 

1.  Where  plaintiff  alleges  the  sale  and  deliyeiy  of  property 
and  failure  and  refusal  by  defendants  to  pay  the  purchase 
price,  and  defendants  denj  purchasing  or  receiving  the  propertj, 
evidence  is  not  admissible  under  such  denial  for  the  purpose  of 
showing  iUegalitT'  of  contract  or  failure  of  title  in  plaintiff  to  the 
property  alleged  to  have  been  sold. 

2.  A  defendant  who  desires  to  show  illegality  of  contract  as  be- 
ing in  violation  of  a  statute  or  of  publie  policy  or  would  show  fail- 
Idaho,  VoL  11—35 
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ore  of  title  or  consideration  must  affirmativelj  allege  such  defense 
so  as  to  apprise  the  adverse  party^  of  the  nature  of  defense  he  will 
be  called  upon  to  meet. 

3.  Failure  to  make  such  allegations  will  onlj  be  excused  where  the 
illegality  or  failure  of  title  or  consideration  appears  from  the  com- 
plaint itself. 

4.  Issues  not  raised  by  the  pleadings  and  presented  to  the  trial 
court  will  not  be  considered  on  appeal. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Kootenai  Comity. 
Honorable  Ralph  T.  Morgan,  Judge. 

Action  for  debt.    Judgment  for  plaintiff.    Defendants  ap- 
peal.   AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Charles  L.  Heitman,  for  Appellant 

It  is  a  penal  offense  by  act  of  Congress  to  cut  down  timber 
upon  any  of  the  public  lands  of  the  United  States,  with  in- 
tent to  export,  dispose  of,  use  or  employ  the  same  in  any 
manner  whatever  other  than  for  the  use  of  the  navy  of  the 
United  States.  (U.  S.  Rev.  Stats.,  sec.  2461.)  A  contract 
founded  on  an  illegal  consideration,  or  which  is  made  for  the 
purpose  of  furthering  any  matter  or  thing  prohibited  by  stat- 
ute, or  to  aid  or  assist  any  party  therein,  is  void.  This  rule 
applies  to  every  contract  which  is  founded  on  a  transaction, 
malum  in  se,  or  which  is  prohibited  by  statute  on  the  ground 
of  public  policy.  {Swanger  v.  Mayberry,  59  Cal.  9104,  and 
cases  cited.)  A  penalty  inflicted  by  statute  upon  the  com- 
mission of  an  act  implies  a  prohibition  of  it  as  an  offense,  so 
as  to  make  a  contract  based  on  such  act  void.  (Mitchell  v. 
Smith,  1  Binn.  110,  2  Am.  Dec.  417;  Ladda  v.  Hawley,  57 
Cal.  51.)  Volume  20  of  the  United  States  Statutes,  89,  which 
prescribes  a  penalty  for  cutting  or  destroying  any  timber 
growing  on  any  land  of  the  United  States,  but  provides  that 
''nothing  in  said  act  construed  shall  prevent  any  miner  or 
agriculturalist  from  clearing  his  land  in  the  ordinary  work- 
ing of  his  mining  claim  or  preparing  his  farm  for  tillage. 
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or  from  taking  the  timber  necessary  to  support  his  improve- 
ments.*' (United  States  v.  Smith,  8  Saw.  107,  11  Fed.  487.) 
Tillage  means  husbandry — ^the  cultivation  of  the  land,  par- 
ticularly by  the  plow.  (United  States  v.  Williams,  9  Saw. 
374,  18  Fed.  477.)  Until  the  settler  has  perfected  his  right 
by  full  compliance  with  the  law  and  has  made  final  proof, 
he  has  no  right  to  cut  down  and  sell  the  timber  on  other 
portions  of  the  land  which  he  is  not  intending  to  immediately 
put  into  cultivation.  (Stone  v.  United  States,  167  U.  S. 
193,  17  Sup.  Ct.  Rep.  778,  42  L.  ed.  127;  Shiver  v.  United 
States,  159  U.  S.  491-498,  16  Sup.  Ct.  Rep.  54,  40  L.  ed.  231; 
United  States  v.  Cook,  19  Wall.  591,  22  L.  ed.  210.) 

Edwin  McBee,  for  Respondent. 

Appellant  in  his  brief  assumes  that  the  logs  were  illegally 
cut,  and  discusses  that  proposition  to  the  exclusion  of  all 
others.  We  think  it  is  shown  that  appellant  is  not  in  a  posi- 
tion, under  the  pleadings,  to  make  this  defense  on  appeal,  for 
the  reason  that  no  such  issue  is  raised  in  the  pleadings.  The 
burden  of  proof  is  on  the  defendant  to  show  by  the  pre- 
ponderance of  the  testimony  that  the  timber  was  cut  unlaw- 
fully. (United  States  v.  Routledge,  8  N.  Mex.  385,  45  Pac. 
883.)  Dolan  was  lawfully  on  the  land  and  had  a  right  to  cut 
timber  therefrom,  and  the  presumption  follows  that  the  cut- 
ting was  lawful.  (Denver  etc.  jB.  R,  Co.  v.  United  States,  9  N. 
Mex.  382,  54  Pac.  241.)  The  law  in  the  federal  court  on 
these  questions  is  fully  laid  down  in  the  case  of  Shiver  v. 
United  States,  159  U.  S.  491,  16  Sup.  Ct.  Rep.  54,  40  L.  ed. 
231.  Section  2461  of  the  Revised  Statutes  of  the  United 
States  is  not  applicable  to  this  case,  or  to  any  case  of  cutting 
timber  by  a  bona  fide  homesteader,  or  under  authority  from 
such  homesteader.  (Oruiis  v.  United  States,  105  Fed/ 314, 
44  C.  C.  A.  513.)  In  De  Oroote  v.  Vanduzer,  17  Wend  170, 
Bronson,  J.,  said:  ''It  cannot,  I  think,  be  maintained  that  a 
contract  which  is  not  itself  free  from  vice  can  be  avoided  on 
the  ground  that  it  may  possibly  facilitate  an  illegal  transac- 
tion."'' (Tracy  v.  Talmage',  14  N.  T.  162,  67  Am.  Dec.  132; 
Holman  v,  Johnson,  1  Cowp.  341 ;  Waymell  v.  Reed,  5  Term. 
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Rep.  599;  Oreen  v.  Sizer,  40  Miss.  530;  Holt  v.  Barton,  42 
Miss.  711,  2  Am.  Rep.  640;  Rogers  v.  Waller,  4  Hayw.  (Tenn.) 
205,  9  Am.  Dec.  758 ;  2  Chitty  on  Contracts,  p.  977.) 

AILSHIE,  J. — The  plaintiff  commenced  this  action  in  the 
lower  court  to  recover  on  two  causes  of  action.  By  his  first 
cause  of  action  he  alleged  the  sale  and  delivery  to  the  defend- 
ants of  four  hundred  and  forty  thousand  eight  hundred  and 
fifteen  feet  of  white  pine,  tamarack  and  cedar  sawlogs,  for 
which  defendants  promised  and  agreed  to  pay  the  sum  of 
$1,569.12;  that  the  defendants  have  failed,  neglected  and  re- 
fused to  pay  any  part  thereof  save  and  except  the  sum  of 
$517.32 ;  that  there  is  still  due  and  owing  to  plaintiff  from  de- 
fendants the  sum  of  $1,051.80.  By  the  second  cause  of  action 
plaintiff  allegred  that  on  about  June  20, 1903,  he  entered  into  a 
contract  with  the  defendants  whereby  he  agreed  to  drive  four 
hundred  and  forty  thousand  eight  hundred  and  fifteen  feet  of 
sawlogs  from  a  point  on  Dolan  creek  in  Kootenai  county  to 
Clark's  Fork  river  at  the  mouth  of  Dolan  creek,  for  the  sum  of 
fifty  cents  per  thousand  feet,  and  that  the  defendants  agreed 
to  furnish  and  put  in  a  boom  in  Clark's  Fork  river  to  hold  and 
protect  the  logs  to  be  driven  by  plaintiff.  And  plaintiff  alleges 
that  he  commenced  to  drive  the  logs,  but  that  defendants 
failed,  neglected  and  refused  to  prepare  and  put  in  the  boom, 
and  that  by  reason  thereof  plaintiff  was  put  to  extra  labor,  ex- 
pense and  trouble  in  the  performance  of  the  contract  on  his 
part,  and  that  such  extra  labor,  expense  and  trouble  was  to 
his  damage  in  the  sum  of  $75,  and  that  the  defendants  had 
failed  and  refused  to  pay  the  plaintiff  for  his  services  in  driv- 
ing the  logs  in  the  amount  of  $220.40,  and  prayed  judgment 
for  the  total  sum  of  $1,347.20.  Defendants'  answer  consisted 
of  denials.  In  answer  to  the  first  cause  of  action  defendants 
deny  **that  plaintiff  did,  on  or  about  the  1st  day  of  June, 
1903,  or  at  any  other  time,  sell  or  deliver  to  the  defendants 
the  four  hundred  and  forty  thousand  eight  hundred  and 
fifteen  feet  of  white  pine,  tamarack  or  cedar  sawlogs  men- 
tioned in  the  complaint  of  the  plaintiff."  Denies  that  they 
promised  to  pay  plaintiff  the  sum  of  $1,569.12,  or  any  sum; 
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deny  the  reasonable  value  of  the  logs;  deny  that  they  paid 
the  plaintiff  anything  on  the  contract.  The  defendants 
closed  their  answer  to  plaintiff  *s  first  cause  of  action  with  the 
following  paragraph:  ** Defendant  further  answering  avers 
that  on  or  about  June  1,  1903,  the  plaintiff  did  negotiate  with 
the  defendant  for  the  sale  of  certain  sawlogs,  but  that  during 
said  negotiation  the  defendant  discovered  that  said  logs  were 
not  the  property  of  the  plaintiff,  but  that  they  had  been 
removed  from  land  not  owned  by  the  plaintiff,  and  without 
the  permission  of  the  owner  thereof,  and  forthwith  did  de- 
fendant cease  all  negotiations  and  refuse  to  make  any  con- 
tract pertaining  to  said  logs,  and  refused  to  accept  said  logs 
under  any  condition  whatever;  that  during  the  pendency  of 
the  above-named  negotiations  and  subsequent  thereto,  and 
independent  thereof,  the  plaintiff  secured  credit  of  the  defend- 
ant in  the  amount  of  $517.32."  The  answer  to  plaintiff's 
second  cause  of  action  consists  of  specific  denials.  Defend- 
ants then  plead  a  counterclaim  against  plaintiff  for  the  sum 
of  $517.32.  The  case  went  to  trial  upon  the  issues  thus  made 
before  the  court  without  a  jury.  The  court  in  its  decision 
found  in  favor  of  the  plaintiff  and  against  the  defendants  on 
all  the  issues,  and  ordered  judgment  in  favor  of  the  plaintiff 
for  the  sum  of  $1,347.20,  and  judgment  was  thereupon  en- 
tered accordingly.  During  the  progress  of  the  trial  the  de- 
fendants offered  to  introduce  evidence  tending  to  ^how  that 
the  logs  for  which  plaintiff  was  seeking  to  recover  the  pur- 
chase price  were  cut  by  plaintiff  from  unsurveyed  government 
lands,  and  that  the  title  to  the  logs  was  not  in  the  plaintiff  at 
the  time,  but  was  in  the  United  States  government.  To  this 
offer  the  attorney  for  the  plaintiff  objected  on  the  groun<ls 
that  such  question  had  not  been  made  an  issue  by  the  plead- 
ings in  the  case.  The  court,  in  ruling  on  the  objection,  said : 
''The  question  of  title  to  these  logs  is  not  in  issue  here  in  the 
pleadings.''  After  this  ruling  by  the  court  it  was  agreed 
between  counsel  for  the  respective  parties  that  the  defendants 
might  introduce  such  evidence  as  they  had  tending  to  show 
failure  of  title  in  plaintiff  to  the  property  which  he  claimed 
to  have  sold,  and  that  the  competency  and  admissibility  of 
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such  evidence  as  might  be  introduced  should  be  argued  by 
counsel  in  making  their  final  argument  of  the  case  to  the 
court.  Under  this  agreement  some  evidence  was  introduced 
tending  to  show  that  the  logs  had  been  cut  from  a  forty-acre 
tract  of  land  which  had  been  surveyed,  but  the  survey  had 
not  yet  been  accepted  by  the  government.  It  was  also  shown 
that  one  Tom  Dolan,  from  whom  plaintiff  bought  the  timber, 
had  occupied  the  land  as  a  "squatter'*  under  claim  as  a  home- 
stead since  about  1891,  and  that  he  had  some  twenty  acres 
cleared  and  in  orchard,  meadows,  gardens,  etc.  After  the 
close  of  the  evidence  defendants  asked  leave  to  make  an 
amendment  to  their  answer,  which  was  granted  by  the  court, 
and  the  amendment  was  as  follows:  ''Defendants  admit  that 
they  did  negotiate  for  the  purchase  of  said  logs,  but  specially 
averring  shows  the  court  that  during  the  pendency  of  said 
negotiations  plaintiff  stated  that  he  would  secure  said  logs 
from  all  liens  and  encumbrances  and  claims  of  any  persons, 
and  that  he  was  to  guarantee  the  title  to  the  said  logs.  De- 
fendant specially  denies  that  plaintiff  had  title  to  said  logs 
by  reason  of  the  fact  that  said  logs  were  cut  from  unsurveyed 
lands."  The  only  serious  contention  made  by  the  appellants 
in  this  court  for  a  reversal  of  the  judgment  is  stated  by  ap- 
pellant's counsel  in  his  brief  as  follows:  **The  main  point 
upon  which  appellants  rely  is  the  fact  that  respondent  had  no 
title  to  the  logs  described  in  the  complaint,  the  same  having 
been  cut  from  land  belonging  to  the  United  States  govern- 
ment, and  even  had  there  been  a  contract  made  and  entered 
into  by  and  between  respondent  and  appellants,  whereby  said 
logs  were  actually  sold  and  delivered  to  appellants,  such  con- 
tract would  have  been  contrary  to  public  policy  and  therefore 
void,  and  could  not  be  enforced  by  the  courts,  and  no  valid 
judgment  could  be  rendered  thereon."  Respondent  contends, 
however,  that  there  was  no  issue  made  in  the  lower  court  by 
the  pleadings  as  to  illegality  of  the  contract  nor  as  to  failure 
of  plaintiff's  title  to  the  property  which  he  claims  to  have 
rold  to  defendants. 

The  only  issue  made  by  the  pleadings  was:  On  the  first 
cause  of  action  a  denial  of  the  sale  and  delivery  of  the  prop- 
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erty.  Indeed,  if  tested  by  the  strict  rules  of  pleading,  it  is 
extremely  doubtful  if  upon  the  first  cause  of  action  the  plain- 
tiff would  not  have  been  entitled  to  a  judgment  on  the  plead- 
ings. As  to  the  second  cause  of  action  the  only  issue  was  as 
to  the  making  and  entering  into  the  contract,  defendants  de- 
nying that  they  entered  into  such  contract.  No  issue  was 
presented  either  by  the  original  or  amended  answer  as  to  the 
illegality  of  the  contract  or  failure  of  title.  It  is  true  that 
the  defendants  inserted  in  their  answer  a  paragraph  as  a  rea- 
son why  they  did  not  enter  into  the  contract  alleged  by 
plaintiff  that  plaintiff  had  no  title  to  the  property.  But  it 
would  clearly  make  no  difference  what  reasons  defendants  had 
for  not  entering  into  the  contract,  if,  indeed,  they  did  not 
contract.  Their  reasons  for  not  doing  so  were  entirely  im- 
material, were  no  part  of  their  defense,  and  evidence  to  that 
effect  was  clearly  inadmissible.  By  the  answer  in  this  case 
the  plaintiff  was  notified  that  the  only  issue  to  be  tried  was 
the  execution  of  the  contracts  alleged  and  the  delivery  of  the 
property.  Under  these  allegations  no  reasonable  person 
could  have  been  expected  to  prepare  for  trial  upon  the  issue 
of  illegal  contract  or  failure  of  title  in  plaintiff  to  the  prop- 
erty about  which  he  had  contracted.  How  could  he  be  ex- 
pected to  meet  the  issue  of  illegal  contract  when  the  defend- 
ant denied  that  there  had  been  any  contract  at  all?  We 
think  the  district  judge  was  clearly  correct  when  he  held  that 
want  of  title  and  illegality  of  contract  were  not  an  issue  in 
the  case.  The  answer  of  the  defendants  furnished  the  plain- 
tiff with  no  information  as  to  the  nature  of  the  defense  which 
is  being  urged  in  this  court.  **If  the  defendants  did  not 
enter  into  the  contract  and  receive  the  property  as  alleged 
by  the  plaintiff,  then  they  were  not  liable  and  it  would  make 
no  difference  to  them  whether  he  owned  the  property  or  ever 
had  the  property.  If  they  did  enter  into  the  contract  as 
alleged  by  him,  and  received  the  property,  then  their  answer 
did  not  present  the  issue  upon  which  they  expected  to  suc- 
cessfully defend  against  the  plaintiff's  cause  of  action,  and 
they  should  not  be  heard  to  substitute  a  new  defense  upon 
appeal."    The  contention  as  made  in  this  court  would  be 
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in  the  nature  of  a  confession  and  avoidance.  In  section  3355 
of  Estee's  Pleadings,  fourth  edition,  it  is  said:  ''AH  mat- 
ters in  confession  and  avoidance  showing  that  the  contract 
sued  upon  was  void  or  voidable  in  point  of  law  must  be 
affirmatively  pleaded.  It  seems  that  illegality  in  a  contract 
sued  on,  though  shown  by  the  testimony,  cannot  avail  the  de- 
fendant, unless  it  is  alleged  in  the  pleadings;  and  that  an 
allegation  in  the  answer  that  the  contract  was  illegal,  coupled 
with  an  enumeration  in  the  same  paragraph  of  specific 
grounds  of  illegality,  does  not  entitle  the  defendant  to  prove 
any  grounds  of  illegality  not  so  specified."  This  text  seems 
to  be  supported  by  Finley  v.  Quirk,  9  Minn.  194,  86  Am. 
Dec.  93;  Buchel  v.  Evans,  21  Or.  315,  28  Pac.  67;  Jameson 
v.  Coldwell,  23  Or.  144,  31  Pac.  279 ;  Lyts  v.  Keevey,  5  Wash. 
609,  32  Pac.  534;  Heffron  v.  Pollard,  73  Tex.  96,  15  Am. 
St.  Rep.  771,  11  S.  W.  165;  1  Chitty's  Pleadings,  16th  Am. 
ed.,  506;  Bliss  on  Code  Pleadings,  sec.  330.  "We  conclude 
that  the  question  argued  by  plaintiff  on  this  appeal  was  not 
made  an  issue  by  the  pleadings  in  the  case,  and  is  not,  there- 
fore, properly  before  this  court  for  our  consideration."  It 
is  fair  to  observe  here  that  counsel  who  presents  this  appeal 
on  behalf  of  defendants  appears  not  to  have  been  in  the  case 
until  after  judgment  was  entered  against  the  defendants  in 
the  lower  court.  In  fact,  the  original  answer  appears  to  have 
been  drawn  by  one  of  the  defendants  and  the  amendments 
thereto  by  other  counsel  who  appeared  for  defendants  on  the 
trial  of  the  case  in  the  lower  court.  For  the  reasons  above 
stated  the  judgment  will  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  to  respondent 

Sullivan,  J.,  concurs. 

ON  PETinOK  FOB  BEHEABIKa. 
(January  9,  1906.) 

SULLIVAN,  J. — A  petition  for  rehearing  has  been  filed 
in  this  case,  and  counsel  for  the  petitioner  urges  that  the 
judgment  in  the  court  below  was  obtained  by  evidence  in- 
troduced fraudulently  and  calculated  to  mislead  the  court 
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A  number  of  affidavits  and  certificates  are  attached  to  the 
petition  in  support  of  that  contention.  Conceding  that  the 
judgment  was  obtained  by  "fraudulent"  evidence  which  mis- 
led the  court,  that  error  or  mistake  cannot  be  reached  and 
corrected  on  appeal  or  on  petition  for  a  rehearing.  •  Evidence 
not  presented  on  the  trial  cannot  be  considered  on  appeal. 
This  matter  was  considered  on  the  original  hearing,  but  was 
not  referred  to  in  the  opinion.  We  have  carefully  consid- 
ered the  authorities  cited  by  counsel,  as  well  as  his  conten- 
tion contained  in  said  petition,  and  the  court  is  still  inclined 
to  adhere  to  its  former  conclusion  that  the  question  of  the 
illegality  of  the  contract  sued  on,  or  the  failure  of  title  in 
the  plaintiff  to  the  property  referred  to  therein,  was  not  put 
in  issue  by  the  pleadings,  and  for  that  reason  could  not  be 
considered  by  the  trial  court.  An  issue  of  fact  not  raised 
by  the  pleadings  and  presented  to  the  trial  court  will  not  be 
considered  on  appeal.    A  rehearing  is  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(December  18,  1905.) 


PETER  V.  KALEZ. 

[83   Pac.   526.] 

Motion  toe  New  Teial — Premature  Hearing  and  Submission — Affi- 
davits  OF   Newly   Discovered   Evidence — Counter-Affidavits — 

— TllffE  FOB  FiLINO  AND  SERVICE — ^PrOOF  OF  SERVICE  OF  NOTICE  AND 

MonoN. 

1.  Under  section  4441  of  the  Bevised  Statutes,  where  a  motion 
for  a  new  trial  ia  to  be  made  on  affidavits,  the  adverse  partj  is  en- 
titled to  ten  days  after  service  on  him  of  the  affidavits  of  the  mov- 
ing party  in  which  to  file  and  serve  counter-affidavits  and  within 
the  period  allowed  for  filing  such  counter-affidavits,  the  court  has 
no  power  or  authority  to  hear  and  consider  a  moUon  lor  a  new  trial 
based  on  the  affidavits  of  the  moving  party. 
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2.  By  section  4442  the  court  is  prohibited  from  hearing  a  motion 
for  a  new  trial  based  on  affidayits  until  after  the  expiration  of  the 
ten  dajB  allowed  the  adverse  partj  in  which  to  file  counteraffidaTits. 

3.  The  adverse  party  is  entitled  to  notice  of  the  time  and  place 
of  the  hearing  on  a  motion  for  a  new  trial  and  to  be  present  at 
the  hearing  and  present  his  side  of  the  case. 

4.  Sufficiency  of  proof  of  service  of  notice  and  motion  for  a  new 
trial  considered  and  discussed. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Kootenai  CJounty. 
Honorable  Ralph  T.  Morgan,  Judge. 

Suit  in  equity  for  a  decree  canceling  a  deed.  Judgment 
for  defendants  and  a  new  trial  granted.  From  the  order 
granting  a  new  trial,  defendants  appeaL    Reversed. 

The  facts  are  stated  in  the  opinion. 

Edwin  McBee  and  James  Hopkins,  for  Appellants. 

Appellants  contend  that  the  court  had  no  jurisdiction  to 
hear  the  motion  for  new  trial  on  May  1,  1905.  There  is  no 
proof  in  the  record  that  the  motion  and  aflSdavits  had  been 
served  on  appellant,  as  the  affidavit  of  Fred  L.  Burgan  was 
not  filed  until  May  15th,  two  weeks  after  the  motion  for  new 
trial  was  submitted.  The  principle  is  elementary.  (Ver- 
mont  Loan  etc,  Co,  v.  McGregor,  5  Idaho,  510,  51  Pac. 
104;  Rei7ihart  v.  Lugo,  86  Cal.  395,  21  Am.  St.  Rep. 
52,  24  Pac.  1089.)  Our  statutes,  section  4889  of  the  Re- 
vised Statutes,  provide  in  regard  to  service  and  how  it 
must  be  made,  as  follows:  **If  upon  an  attorney,  it  may  be 
had  during  his  absence  from  his  oflBce  by  leaving  the  notice 
or  other  papers,  etc.,  with  his  clerk  therein,  or  with  a  person 
having  charge  thereof.*'  Our  supreme  court  has  held  that 
this  section  must  be  strictly  construed,  and  an  afiSdavit  in 
proof  of  such  service  must  state  that  all  the  conditions  of 
the  statute  authorizing  such  service  have  been  substantially 
complied  with,  or  it  will  be  disregarded.  {Warner  v.  Teache- 
nor,  2  Idaho,  38,  2  Pac.  717;  Doll  v.  Smith,  32  Cal.  475;  19 
Ency.  of  PL  &  Pr.  947;  Dalzell  v.  Superior  Court,  67  Cal. 


Digitized  by 


Google 


Dec.  1905.]  Peter  v,  Ealez.  555 

Argument  for  Bespondent. 

453,  7  Pac.  910.)  Code  of  Civil  Procedure,  section  3526, 
paragraph  1,  provides:  ''If  the  motion  is  made  upon  affida- 
vits, the  moving  party  must,  within  ten  days  after  serving 
the  notice,  or  such  further  time  as  the  court  in  which  the 
action  is  pending,  or  the  judge  thereof  may  allow,  file  such 
affidavits  with  the  clerk  and  serve  a  copy  upon  the  adverse 
party,  who  shall  have  ten  days  to  file  counter-affidavits,  a 
copy  of  which  must  be  served  upon  the  moving  party."  The 
attempted  service  was  made  at  11  o'clock  A.  M.  of  the  day 
the  same  was  filed.  Under  our  statute,  we  think  the  notice 
must  be  filed  first,  and  then  served.  {Clark  v.  Lowenberg, 
1  Idaho,  654;  Slocum  v,  Slocum,  1  Idaho,  589.)  And  nothing 
will  be  presumed  in  favor  of  the  legality  of  the  proceedings. 
(Anderson  v,  Knott,  1  Idaho,  626.)  The  same  question, 
under  a  similar  statute,  h^  been  before  the  supreme  court 
of  Washington,  and  in  each  and  every  case  it  has  been  held 
by  said  court  that  the  filing  must  precede  the  services. 
(State  V.  Superior  Court  of  King  Co.,  17  Wash.  54,  48  Pac. 
733;  Boyle  v.  Great  Northern  By.  Co.,.  13  Wash.  383,  43  Pac. 
344;  Erickson  v.  Erickson,  11  Wash.  76,  39  Pac.  241.)  Sec- 
tion 4441  of  the  Revised  Statutes  (Code  Civ.  Proc,  3526) 
provides  that  when  a  motion  for  a  new  trial  is  made  upon 
affidavits,  the  opposite  party,  shall  have  ten  days  to  file 
counter-affidavits.  Therefore,  the  motion  for  a  new  trial 
could  not  be  lawfully  heard  before  May  5,  1905. 

Robertson,  Miller  &  Rosenhaupt,  Barnes  &  Latimer  and 
McClear  &  Burgan,  for  Respondent. 

It  will  be  conceded  as  a  proposition  of  law  that  questions 
of  the  character  involved  in  this  suit  shall  be  brought  to  the 
attention  of  the  trial  court  before  error  can  be  predicated 
upon  them.  In  support  of  this  contention  we  cite  Spelling's 
New  Trial  and  Appellate  Procedure,  sec.  671,  and  cases  there, 
cited;  O'Connor  v.  Hitzler,  20  Colo.  App.  385,  80  Fac.  474; 
Marean  v.  Stc^niey,  21  Colo.  43,  39  Pac.  1086.  This  being  th€l 
law  of  this  state,  the  appellants  should  have  made  applica- 
tion to  the  court  for  leave  to  file  counter-affidavits,  if  neces- 
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sary,  and  in  such  application  should  have  shown  the  court 
that  the  motion  had  been  argued  prior  to  the  time  which  the 
law  allowed  them  to  file  their  counter-affidayits. 

AILSHIE,  J. — ^This  is  an  appeal  from  an  order  granting 
a  new  trial.  The  respondent  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  service  of  the  transcript  on 
appeal  was  admitted  by  the  stenographer  employed  in  the 
office  of  Robertson,  Miller  &  Rosenhaupt,  of  counsel  for  re- 
spondent residing  in  Spokane,  in  the  name  of  the  firm  in 
whose  office  he  was  employed,  and  that  such  stenographer 
had  no  authority  to  admit  service  or  accept  copy  of  tran- 
script in  cases  on  appeal.  It  appears  that  on  or  about  the 
fifteenth  day  of  September,  1905,  one  of  the  attorneys  for 
the  appellants  went  to  the  office  of  Robertson,  Miller  & 
Rosenhaupt  in  Spokane,  and  finding  no  one  but  the  stenog- 
rapher in  the  front  room  of  the  office,  presented  to  him  a 
copy  of  the  transcript  and  requested  him  to  admit  service 
for  the  firm,  and  that  he  did  so  in  the  name  of  the  firm  of 
attorneys  with  whom  he  was  employed  It  appears  by  the 
affidavit  of  the  stenographer  that  at  the  time  he  accepted 
service  one  of  the  attorneys  was  in  an  adjoining  room. 
There  is  no  pretense  made  in  this  case  that  the  attorneys  for 
the  respondent  did  not  receive  a  copy  of  the  transcript 
While  technically  the  stenographer  might  have  had  no  author- 
ity to  accept  service  and  sign  the  names  of  his  employers 
thereto,  still  it  is  admitted  that  the  transcript  was  actually 
received  by  the  attorneys,  and  it  is  clear  that  they  were  in 
no  way  deceived,  misled  or  prejudiced  by  the  service  in  the 
manner  it  was  made.    The  motion  is  denied. 

The  appellants  contend  that  the  order  granting  a  new  trial 
in  this  case  must  be  reversed  upon  the  grounds  that  it  was 
prematurely  made  without  notice  to  the  appellants  and  with- 
out giving  them  the  statutory  time  in  which  to  prepare, 
serve  and  file  their  counter-affidavits  to  be  considered  on  the 
hearing  of  the  motion.  Notice  of  intention  to  move  for  a 
new  trial  was  served  and  filed  April  15,  1905.  Motion  for 
a  new  trial  accompanied  by  affidavits  of  A.  E.  Barnes,  Mik^ 
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Desartin  and  James  Justice  were  filed  April  24,  1905.  The 
motion  for  a  new  trial  recites  that  **the  plaintiff  in  the 
above-entitled  cause  will  on  the  first  day  of  May,  1905,  at 
the  hour  of  2  o'clock  P.  M.,  of  said  date,  or  as  soon  there- 
after as  counsel  can  be  heard,  at  the  courtroom  at  Bath- 
drum,  in  the  county  of  Kootenai,,  state  of  Idaho,  move  the 
court  to  vacate  the  judgment  or  decision  of  the  court  found 
in  this  cause,  etc.**  It  is  claimed  that  this  motion  and  notice 
was  served  on  the  attorney  for  the  defendants  on  the  twenty- 
fourth  day  of  April,  1905.  Counsel  for  appellants,  however, 
claim  that  there  is  no  proof  of  service  of  the  notice  and  mo- 
tion, and  that  the  attempted  proof  is  totally  defective  and 
insuflScient  under  the  statute.  The  proof  of  service  as  found 
in  the  transcript  is  as  follows:  "Fred  L.  Burgan,  being  first 
duly  sworn,  deposes  and  says  that  he  is  one  of  the  attorneys 
for  the  plaintiflp  in  the  above-entitled  action;  that  he  Served 
a  true  copy  of  the  motion  for  a  new  trial  in  the  above-en- 
titled action,  and  a  copy  of  all  of  the  aflSdavits  used  by  plain- 
tiff in  support  of  said  motion  on  Edwin  McBee,  one  of  the 
attorneys  for  defendant,  by  leaving  said  copies  with  the 
stenographer  employed  by  said  Edwin  McBee  in  his  ofiice 
in  the  town  of  Rathdrum,  county  of  Kootenai,  state  of  Idaho, 
at  about  11  o'clock  A.  M.,  on  the  twenty-fourth  day  of  April, 
1905."  On  May  1st  it  appears  that  the  district  court  was 
in  session  at  Bath  drum,  and  at  the  hour  of  2  o'clock  P.  M., 
one  of  the  attorneys  for  respondent  called  up  his  motion 
and  argued  and  presented  the  same,  and  the  motion  was 
thereupon  taken  under  advisement  by  the  court.  It  appears 
by  the  affidavits  of  the  attorney  who  presented  the  motion 
that  Edwin  McBee,  attorney  for  appellants,  was  present  in 
the  courtroom,  but  did  not  appear  in  the  matter  and  made 
no  objection  and  took  no  part  in  the  presentation  of  the 
motion.  The  court  held  the  matter  under  advisement  until 
August  10th,  on  which  date  he  made  his  written  order  grant- 
ing the  motion  and  ordering  a  new  trial.  Counsel  for  ap- 
pellants takes  the  position  that  at  the  time  this  motion  was 
argued,  submitted  and  taken  under  advisement  by  the  court, 
appellants'  time   for  filing  counter-aflSdavits   had  not  yet 
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expired,  and  for  that  reason  the  hearing  was  premature,  and 
the  court  had  no  authority  to  hear  or  consider  the  matter. 
Section  4441  of  the  Revised  Statutes  provides  that  where 
a  party  intends  to  move  for  a  new  trial,  '*if  the  motion  is 
to  be  made  upon  affidavits,  the  moving  party  must,  within 
ten  days  after  serving  the  notice,  or  such  further  time  as 
the  court  in  which  the  action  is  pending,  or  a  judge  there- 
of may  allow,  file  such  affidavits  with  the  clerk  and  serve 
a  copy  upon  the  adverse  party,  who  shall  have  ten  days 
to  file  counter-affidavits,  a  copy  of  which  must  be  served 
upon  the  moving  party.''  It  will  at  once  be  observed  from 
the  provisions  of  this  statute  that  the  motion  for  a  new  trial 
was  argued  and  submitted  to  the  court  and  taken  under  ad- 
visement some  four  days  prior  to  the  expiration  of  the  time 
which  was  allowed  the  adverse  parties  for  filing  their  counter- 
affidavits.  The  notice  of  intention  to  present  such  motion 
on  that  day  was  therefore  a  nullity,  for  the  reason  that  it 
specified  a  date  previous  to  the  time  limited  by  statute  with- 
in which  the  defendants  were  authorized  to  file  their  proofs 
in  opposition  to  the  motion.  One  of  the  grounds  upon  which 
the  motion  was  noticed  to  be  heard  was  the  affidavits  of 
E.  A.  Barnes,  Mike  Desartin  and  James  Justice,  attached 
to  the  motion  and  made  a  part  thereof.  Section  4442  of  the 
Revised  Statutes  provides  that  **the  application  for  a  new 
trial  shall  be  heard  at  the  earliest  practicable  period  after 
notice  of  the  motion,  if  the  motion  is  to  be  heard  upon  the 
minutes  of  the  court,  and  in  other  cases,  after  the  affidavit, 
bill  of  exceptions,  or  statement,  as  the  case  may  be,  are  filed, 
and  may  be  brought  to  a  hearing  upon  motion  of  either 
party."  Now,  keeping  in  mind  the  fact  that  the  adverse 
party  is  allowed  ten  days  after  service  upon  him  of  the 
moving  party's  affidavits  in  which  to  file  and  serve  his  affi- 
davits, it  is  clear  that  the  court  or  judge  thereof  has  no 
power  or  authority  to  hear  and  determine  a  motion  for  a 
new  trial  prior  to  the  expiration  of  this  period  allowed  for 
the  filing  of  affidavits.  Respondent  admits  that  his  motion 
for  a  new  trial  was  prematurely  submitted  to  the  court  and 
by  the  court  taken  under  advisement,  but  he  says  the  court 
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did  not  pass  on  the  motion  for  some  months  thereafter,  and 
that  in  the  meanwhile  appellants'  time  for  filing  counter- 
affidavits  expired.  There  can  be  no  doubt  but  that  the  mo- 
tion was  noticed  for  and  heard  at  a  premature  date — a  date 
some  four  days  short  of  the  time  allowed  hy  positive  stat- 
ute. (Buckle  V.  McConaghy,  ante,  p.  533,  83  Pac.  525.) 
It  therefore  follows  that  although  the  order  was  actually 
signed  and  filed  after  the  expiration  of  defendants'  time 
for  filing  counter-affidavits,  still  that  order  stands  here  as 
having  been  made  without  notice  to  the  adverse  party  of  the 
time  and  place  of  hearing  thereon  and  without  any  oppor- 
tunity for  the  defendants  to  be  heard.  The  litigants  on 
both  sides  have  a  right  to  be  heard  on  a  motion  for  a  new 
trial,  and  each  has  a  right  to  be  present  when  his  adversary 
is  presenting  his  side  of  the  case.  There  is  no  more  reason 
for  submitting  such  a  motion  one  side  at  a  time  and  when 
the  adverse  party  is  absent,  than  there  would  be  for  allow- 
ing a  plaintiff  to  offer  proofs  and  submit  the  case  on  the 
part  of  the  plaintiff  prior  to  the  expiration  of  the  time  in 
which  the  defendant  had  for  filing  his  answer.  Since  we 
are  under  the  necessity  of  reversing  this  order  granting  a 
new  trial  on  the  ground  that  it  was  prematurely  heard  and 
submitted,  we  think  it  also  advisable  to  notice  the  proof 
of  service  heretofore  set  out.  Section  4889  of  the  Revised 
Statutes,  which  provides  for  service  of  notice  and  other  papers 
on  the  attorney  for  a  litigant,  provides:  *'If  upon  an  at- 
torney, it  may  be  made  during  his  absence  from  his  office, 
by  leaving  the  notice  or  other  papers  with  his  clerk  therein, 
or  with  a  person  having  charge  thereof;  or  when  there  is 
no  person  in  the  office  by  leaving  them,  between  the  hours 
of  8  in  the  morning  and  6  in  the  afternoon,  in  a  conspicu- 
ous place  in  the  office;  or  if  it  be  not  open  so  as  to  admit 
of  such  service,  then  by  leaving  them  at  the  attorney's  resi- 
dence, with  some  person  of  suitable  age  and  discretion; 
and  if  his  residence  be  not  known,  then  by  putting  the  same, 
inclosed  in  an  envelope  into  the  postoffice,  directed  to  such 
attorney."  The  service  provided  for  in  this  subdivision  of 
the  statute  is  known  as  a  constructive  service.     It  will  be 
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noticed  that  in  order  to  justify  a  service  on  anyone  other 
than  the  attorney,  or  the  leaving  of  a  copy  in  his  office,  the 
attorney  should  be  absent  from  his  office.  If  delivered  to 
some  other  person  for  the  attorney,  it  must  appear  that  such 
other  person  was  either  his  clerk  or  a  person  having  charge 
of  the  office,  and  in  case  there  is  no  person  meeting  either 
of  these  requirements,  then  it  must  appear  that  the  notice 
was  left  in  '^a  conspicuous  place  in  the  office  between  the 
hours  of  8  in  the  morning  and  6  in  the  afternoon." 
The  proof  of  service  in  the  present  case  makes  no  attempt 
to  show  a  personal  service  on  Mr.  McBee,  nor  does  it  show 
that  he  was  absent  from  his  office.  On  the  other  hand,  it 
shows  that  the  copies  were  left  *'with  the  stenographer  em- 
ployed by  said  Edwin  McBee  in  his  office  in  the  town  of 
Eathdrum."  It  might  be  presumed  that  the  stenographer 
was  in  charge  of  the  attorney's  office  and  possibly  that  the 
stenographer  was  his  ''clerk"  within  the  meaning  of  sec- 
tion 4889,  supra;  but  it  cannot  be  reasonably  presumed  that 
the  attorney  was  absent  from  his  office  in  the  absence  of  a 
statement  in  the  proof  of  service  to  that  effect.  The  ques- 
tion as  to  the  sufficiency  of  service  of  this  kind  has  fre- 
quently been  before  the  courts  and  construed  in  the  light 
of  the  statute  above  quoted.  {Warner  v,  Teachenor,  2  Idaho, 
38,  2  Pac.  717;  Doll  v.  Smith,  32  Cal.  476;  GaUerdo  v.  At- 
lantic etc,  Tel.  Co,,  49  Cal.  510;  Dalzell  v.  Superior  Court, 
67  Cal.  453,  7  Pac.  710;  Mohr  v.  Byrne,  131  Cal.  288,  63 
Pac.  341.)  We  do  not  mean  to  be  understood  as  saying  that 
we  would  or  would  not  reverse  the  judgment  on  account 
alone  of  the  defect  in  the  foregoing  proof  of  service.  It  is 
sufficient  in  this  case  to  say  that  the  defect  deserves  and  re- 
quires consideration.  Parties  litigant  cannot  be  too  care- 
ful in  making  proof  of  service,  where  service  is  required  by 
statute.  The  motion  for  a  new  trial  having  been  prema- 
turely argued,  submitted  and  taken  under  advisement,  and 
having  been  eventually  made  and  entered  without  notice, 
Is  therefore  erroneous  and  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings.  Costs  awarded  to  appel- 
lants. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(December  19,  1905.) 

RICHARDSON  V.  RUDDY. 
[83  Pae.  606.] 

Partition — ^Betebeb's   Befobt — CoNrmMATioN. 

1.  Where  it  is  shown  that  the  report  of  the  referees  api>ointed 
to  partition  real  estate  is  unjust  and  inequitable,  it  should  be  set 
aside. 

2.  Where  it  is  shown  that  the  referees  have  not  complied  with  the 
order  of  the  court  in  making  such  partition,  their  report  should 
be  set  aside. 

(Syllabus  l^  the  court.) 

APPEAL  from  the  District  Court  of  Idaho  County.    Hon- 
orable  Edgar  C.  Steele,  Judge. 

Judgment  confirming  report  of  referees  reversed. 

The  facts  are  stated  in  the  opinion. 

George  W.  Tannahill  and  James  De  Haven,  for  Appellant, 
cite  no  authorities  on  the  points  decided. 

Clay  McNamee,  George  W.  Good  and  J.  E.  Jaques,  for 
Respondent,  cite  no  authorities  on  the  points  decided. 

SULLIVAN,  J. — This  is  an  action  brought  under  the  pro- 
visions of  titile  10,  chapter  5,  of  the  Revised  Statutes  of  Idaho, 
for  the  partition  of  certain  real  estate  lying  in  Idaho  county, 
and  to  have  the  defendant,  Richard  Ruddy,  declared  a  trus- 
tee for  the  benefit  of  the  plaintiffs  and  defendants  named 
in  the  complaint,  and  was  before  this  court  on  appeal  at 
the  Marchy  1904.  term.  (See  Richardson  v.  Ruddy,  10 
Idaho,  151,  77  Pac.  972.)  Three  points  were  decided  on 
that  appeal,  and  the  judgment  of  the  lower  court  was  af- 
firmed. We  held  on  that  appeal  in  a  suit  for  partition  of 
real  estate  if  it  appeared  to  the  court  that  it  was  imprac- 
ticable or  inconvenient  to  make  a  complete  partition  in  the 
first  instance,  the  court  might  direct  a  partition  between 
two  or  more  of  the  parties,  and  from  time  to  time  there- 
Idaho,  Vol.  11—36 
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after  might  determine  as  to  the  other  parties'  shares  and 
interest,  and  render  a  further  judgment  directing  a  parti- 
tion in  like  manner  of  all  the  undetermined  parts  or  por- 
tions of  the  property.  After  the  case  was  remanded,  the 
trial  court  proceeded  to  make  partition  between  some  of  the 
other  parties  to  the  suit.  It  appears  from  the  record  that 
the  trial  court  appointed  W.  C.  McNutt,  O.  A.  Fox  and  W. 
C.  Short  referees,  to  make  a  partition  of  the  premises  de- 
scribed in  the  complaint,  in  so  far  as  plaintiflP,  Walker  Rich- 
ardson, and  defendant,  A.  A.  Kincaid,  were  concerned.  The 
report  of  said  referees  was  filed  September  15,  1904,  and 
thereupon,  four  of  the  defendants  filed  objections  to  the  re- 
I)ort  objecting  to  its  confirmation  on  a  number  of  grounds. 
Said  matter  was  heard  before  the  court  and  a  number  of 
witnesses  testified,  and  some  documentarj'^.  evidence  was  in- 
troduced on  the  hearing,  and  the  court  thereafter  entered 
judgment  on  the  report  of  the  referees.  A  motion  for  a 
new  trial  was  denied.  The  appeal  is  from  a  judgment  and 
order  denying  a  new  trial. 

Counsel  for  appellants  contend  that  the  court  erred  in 
refusing  to  grant  them  a  continuance  in  the  original  trial 
of  this  case.  That  matter  was  disposed  of  on  the  former 
appeal,  and  is  res  adjudicata.  The  matters  that  are  before 
us  for  decision  on  this  appeal  are  those  arising  out  of  the 
report  of  the  referees  and  the  judgment  of  the  court  thereon. 

That  judgment  is  attacked  on  the  ground  that  it  is  in- 
equitable and  unjust,  and  that  the  evidence  shows  the  con- 
duct of  the  referees  was  improper  and  reprehensible.  The 
evidence  shows  that  the  most  valuable  parts  of  the  tract  of 
land  partitioned  were  set  off  to  the  respondents,  Richardson 
and  Kincaid.  It  is  shown  that  the  land  set  off  to  them  was 
relatively  worth  from  twenty-five  to  fifty  per  cent  in  ex- 
cess of  the  value  of  the  remaining  tracts.  The  court  erred 
in  rejecting  all  evidence  offered  tending  to  show  that  the 
partition  made  by  the  referees  was  not  fair  and  equitable. 

Mrs.  Conrad,  one  of  the  appellants,  was  to  have  five  acres 
of  land  out  of  this  tract.  She  was  living  on  it;  had  im- 
provements on  it,  an  orchard,  a  dwelling-house  and  other  im- 
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provements,  and  instead  of  setting  her  improvements  oflP  to 
her,  and  the  land  on  which  they  were  situated,  the  referees 
gave  that  land  to  the  respondent,  Richardson.  One  witness 
testified  that  he  would  not  give  one  acre  of  the  land  where 
Mrs.  Conrad's  improvements  were,  for  the  whole  five  acres 
that  was  set  apart  to  her. 

The  evidence  shows  that  McNutt,  who  was  appointed  one 
of  the  referees,  also  acted  as  the  surveyor  of  said  townsite, 
and  charged  fees  both  as  surveyor  and  referee.  He  also 
employed  the  plaintiffs,  A.  C.  and  Walker  Richardson,  to 
assist  in  surveying,  and  filed  his  bill  for  costs  in  said  mat- 
ter amounting  to  $814.  He  included  therein  $50  attorney's 
fees,  $214  for  services  of  chairman,  fiagman  and  axmen,  $365 
for  town  lots,  and  $180  for  referees'  fees.  The  evidence 
clearly  shows  that  no  such  fees  should  be  allowed,  for  they 
almost  result  in  confiscation.  -The  idea  that  the  referees 
must  be  on  the  ground  during  the  survey,  and  charge  fees 
for  twelve  days  as  referees,  is  simply  preposterous. 

McNutt  testifies  on  direct  examination  that  Mrs.  Conrad 
selected  the  five  acres  set  aside  to  her.  He  finally  admitted 
that  she  did  not  select  it,  but  testified  that  the  referees  did 
the  best  they  could  and  that  they  selected  or  set  apart  Mrs. 
Conrad's  house  and  improvements,  and  the  ground  on  which 
she  lived,  and  where  her  garden  and  orchard  were  to  Walker 
Richardson,  one  of  the  plaintiffs,  who  assisted  in  the  survey, 
and  it  would  look  as  though  he  had  probably  assisted  the 
referees  in  partitioning  the  property.  Such  conduct  of  the 
referees  as  is  shown  in  this  matter  ought  not  to  be  tolerated. 
If  it  be  true  that  there  has  been  an  equitable  adjustment  of 
this  land,  why  not  give  the  tracts  selected  for  Richardson 
and  Kincaid  to  the  appellants,  who  claim  that  the  land  ap- 
portioned to  Richardson  and  Kincaid  is  double  the  value 
of  that  set  aside  to  the  others.  Richardson  and  Kincaid  both 
claim  that  the  other  tracts  are  just  as  valuable  as  those  set 
apart  to  them.     The  court  might  let  them  have  them. 

The  referees  failed  and  refused  to  follow  the  directions 
of  the  court  in  the  survey  of  the  business  lots  involved.  It 
appears  that  justice  has  not  been  done  in  this  matter,  and 
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the  judgment  confirming  the  report  of  the  referees  must  be 
set  aside,  with  directions  to  the  court  to  appoint  other  ref- 
erees, who  shall  equitably  and  justly  apportion  said  lands 
between  the  respective  parties;  and  it  is  further  ordered 
that  no  costs  or  expenses  shall  be  awarded  to  the  referees  or 
to  McNutt  for  making  the  survey  of  said  land,  nor  to  A.  C. 
and  Walker  Biehardson,  plaintiffs,  for  assisting  in  making 
said  survey. 

The  cause  is  remanded  for  further  proceedings,  in  accord- 
ance with  the  views  expressed  in  this  opinion.  Costs  of  this 
appeal  are  awarded  to  the  appellants. 

Stockslager,  C.  J.,  concurs. 

AilshiCy  J.,  sat  at  the  hearing,  but  took  no  part  in  the  de- 
cision. 


(December  20,  1905.) 


WHITMAN  V.  McCOMAS. 
[83   Pac.   604.] 

EJX0^MENl^— Admission  and  Bejection  of  Evidence — Instructions. 

1.  On  the  trial  of  an  ejectment  case,  the  court  should  admit  all 
testimonj  offered  bj  the  plaintiff  tending  to  prove  his  possession. 

2.  No  instructions  should  be  given  to  the  jury,  except  those  includ- 
ing the  law  applicable  to  the  facts  of  the  case  as  shown  hj  the  evi- 
dence; and  the  general  principles  of  law  governing  the  case. 

(Sjllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Idaho  County.    Hon- 
orable  Edgar  C.  Steele,  Judge. 

Action  in  ejectment.    Judgment  for  the  defendant    Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

L.  Vineyard  and  T.  H.  Bartlett,  for  Appellant. 

The  plaintiff  had  a  right  to  have  this  notice  of  possessory 
claim  to  the  land  in  dispute  introduced  and  considered  by 
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the  jury.  (Idaho  Rev.  Stats.  1887,  e.  4,  p.  407.)  This  stat- 
ute was  borrowed  from  California,  where  it  has  been  in  force 
since  1850.  We  believe  the  case  of  Coryell  v,  Cain,  16  Cal. 
567,  is  distinctly  applicable  to  the  present  case.  The  law, 
as  announced  by  Judge  Field  in  that  case,  has  never  been 
reversed,  but  has  been  repeatedly  affirmed  in  subsequent 
cases  for  the  possession  of  public  lands.  The  principle  laid 
down  in  that  case  has  been  affirmed  in  the  case  of  Feirbaugh 
V.  Masterson,  1  Idaho,  135.  The  witnessing  of  a  deed  to 
one's  own  land,  done  with  knowledge  of  the  real  state  of  the 
title,  will  estop  him  from  setting  up  against  the  grantee  a 
claim  to  the  land.  (Bigelow  on  Estoppel,  4th  ed.,  553.) 
Silence  will  postpone  a  title  when  one  should  speak  out, 
when  knowing  his  own  right  (if  he  had  any)  he  suffers  his 
silence  to  lull  him  to  rest,  instead  of  warning  him  to  danger ; 
when,  to  use  the  language  of  the  books,  '^silence  becomes  a 
fraud,"  he  will  be  estopped.  (Donisthorpe  v.  Fremont  etc. 
B.  R.  Co.,  30  Neb.  142,  27  Am.  St.  Rep.  387;  Tyson  v.  Neill, 
8  Idaho,  607,  70  Pac.  790.)  Plaintiff,  under  an  allegation 
of  seisin,  may  introduce  any  proof  which  he  may  have,  show- 
ing him  to  be  entitled  to  the  possession.  (Stark  v.  Burnett, 
15  Cal.  361;  Moon  v.  Rollins,  36  Cal.  333,  95  Am.  Dec.  181.) 
Deeds,  etc.,  may  be  introduced  in  evidence  to  show  title  or 
right  of  possession.  (Steinfeld  v.  Ross,  6  Ariz.  91,  53  Pac.  494, 
192;  Partridge  v.  Shepard,  71  Cal.  470,  12  Pac.  480;  Milsap 
V.  Stone,  2  Colo.  137 ;  Root  v.  McFarrin,  37  Miss.  17,  75  Am. 
Dec.  49;  Kitts  v,  Austin,  83  Cal.  167,  23  Pac.  290;  Gray  v. 
Dixon,  74  Cal.  510,  16  Pac.  305.) 

W.  N.  Scales,  for  Respondent,  cites  no  authorities  on  the 
point  decided 

SULLIVAN,  J. — ^This  is  an  action  in  ejectment,  and  in- 
volves the  right  to  the  possession  of  the  northeast  quarter 
of  the  southeast  quarter  of  section  27,  township  30  north, 
range  4  east,  in  Idaho  county,  the  same  being  included  in 
what  is  referred  to  in  the  record  as  the  W.  P.  Smith  ranch. 
United  States  survey  of  said  land  was  but  recently  extended 
over  it. 
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The  complaint  contains  the  usual  allegations  of  a  com- 
plaint in  ejectment,  and  judgment  for  possession  is  prayed 
for  with  damages.  The  answer  is  a  specific  denial  of  the 
allegations  of  the  complaint.  The  cause  was  tried  by  the 
court  with  a  jury,  which  resulted  in  a  verdict  for  the  de- 
fendant, and  judgment  was  entered  accordingly.  The  ap- 
peal is  from  the  judgment.  Numerous  errors  are  assigned, 
going  to  the  admission  and  the  rejection  of  certain  testimony, 
and  the  rejection  and  giving  of  certain  instructions  to  the 
jury.  It  appears  from  the  evidence  that  the  appellant  and 
one  M.  S.  McMurry  were  partners  as  early  as  December, 
1902,  and  that  such  partnership  was  formed  for  the  pur- 
pose of  procuring  title  to  certain  land,  including  the  land 
in  question,  situated  in  Idaho  county,  and  raising  stock 
thereon.  At  that  time  the  appellant  and  said  McMurry  were 
residents  of  the  state  of  Montana.  McMurry  went  into 
Idaho  county,  Idaho,  for  the  purpose  of  procuring  a  stock 
ranch  for  said  partnership,  and  it  appears  from  the  evi- 
dence that  he  purchased  what  is  known  and  referred  to  in 
the  record  as  the  W.  F.  Smith  ran<ih,  which  includes  the 
forty  acres  in  dispute,  and  took  a  conveyance  of  said  Smith 
ranch  in  his  own  name  and  other  lands.  That  some  time  in 
the  spring  of  1903,  the  respondent,  who  is  the  nephew  of 
said  McMurry,  purchased  an  adjoining  ranch  known  as  the 
Bowen  ranch,  and  it  appears  that  the  appellant  and  respond- 
ent and  said  McMurry  agreed  to  and  did  fence  a  large  tract 
of  land  consisting  of  about  four  hundred  and  eighty  acres, 
including  the  W.  F.  Smith  ranch,  a  part  of  the  Bowen  ranch, 
and  other  lands. 

It  appears  that  Whitman  first  came  to  the  land  in  dispute 
in  April,  1903,  remained  a  day  or  two,  returned  to  Montana, 
and  again  returned  to  Idaho  in  May,  1903,  and  remained 
there  until  the  following  October,  when  he  went  to  Mon- 
tana and  returned  to  Idaho  in  April,  1904.  Said  partner- 
ship was  dissolved  about  April,  1904,  and  under  the  dissolu- 
tion agreement,  said  McMurry  conveyed  whatever  title  he 
had  in  said  W.  F.  Smith  ranch  to  the  appellant.  The  deed 
of  conveyance  is  dated  the  twenty-second  day  of  April,  1904, 
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and  was  signed  and  acknowledged  on  that  date.  It  was  wit- 
nessed by  the  respondent  J.  B.  McComas.  Counsel  for  ap- 
pellant on  the  trial  offered  that  deed  in  evidence,  and  on  ob- 
jection by  counsel  for  the  respondent,  the  court  excluded  it. 
By  that  deed,  McMurry  conveyed  to  appellant  all  of  his  right, 
title  and  interest  of  every  kind  or  nature,  as  stated  in  the 
deed,  to  wit:  ''In  and  to  my  squatter's  right  and  location 
and  possession,  on  a  certain  one-fourth  section  of  land,  in- 
cluding one  hundred  and  sixty  acres  of  land  known  as  the 
W.  F.  Smith  ranch,  lying  in  the  Clearwater  Meadows,  which 
said  one  hundred  and  sixty  acres  of  land  being  bounded  on 
the  north  and  east  by  Jesse  McComas'  and  on  the  south  by 
Miss  Cora  McMurry 's  place."  At  the  same  time,  counsel 
for  plaintiff  offered  a  quitclaim  deed  of  the  same  premises 
from  the  said  W.  F.  Smith  to  the  said  McMurry.  Those  deeds 
were  offered  for  the  purpose  of  laying  the  foundation  to 
show  that  plaintiff  had  deraigned  his  title  to  the  right  of  the 
possession  to  the  land  in  dispute  in  this  action  through  them. 

We  think  the  court  erred  in  excluding  said  deeds.  The 
object  and  purpose  of  counsel  in  offering  them  was  to  show 
that  whatever  title  appellant  had  to  the  land  and  his  right 
to  possession  thereof,  he  procured  through  those  deeds.  That 
he  went  into  possession  under  the  title  deraigned  through 
them.  The  land  was  at  that  time  a  part  of  the  public  do- 
main and  had  not  yet  been  surveyed  and  no  segregation  of 
it  had  been  made  by  entering  it  under  any  of  the  land  laws 
of  the  United  States.  The  relevancy  of  that  evidence  is 
cleariy.  apparent. 

McMurry  testified  as  a  witness  on  behalf  of  the  respondent 
and  testified  that  he  had  released  the  forty  acres  in  dispute 
to  the  respondent  McComas  in  the  spring  of  1903,  and  that 
he  released  it  by  and  with  the  consent  of  the  appellant, 
while  the  appellant  testified  that  respondent  never  released 
it  with  appellant's  consent,  or  at  all.  And  the  fact  that 
he  executed  said  deed  of  April  22,  1904,  conveying  said 
Smith  ranch  to  the  appellant,  particularly  describing  it,  and 
that  said  deed  was  witnessed  by  the  defendant  McComas, 
was  a  circumstance  tending  to  support  the  evidence  of  the 
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appellant.  For  if  the  forty  acres  in  dispute  which  is  con- 
ceded to  be  a  part  of  the  W.  F.  Smith  ranch  had  been  aban- 
doned and  turped  over  to  McComas  in  March  or  April,  1903, 
why  did  McMurry  convey  the  W.  F.  Smith  ranch  to  appel- 
lant without  excluding  the  forty  acres  in  dispute!  And 
why  did  the  defendant  McComas  witness  said  deed  of  con- 
veyance about  a  year  after  he  claims  to  have  taken  xxMssession 
of  the  disputed  forty  acre  tract  as  his  ownt  It  seems  to  us 
that  this  is  a  strong  circumstance  supporting  the  testimony 
of  the  appellant,  and  is  a  circimistance  that  the  appeUant 
had  a  right  to  have  placed  before  the  jury. 

There  is  a  conflict  in  the  evidence  in  this  case,  and  if  the 
fact  that  McMurry  conveyed  the  Smith  ranch  to  the  appel- 
lant more  than  a  year  after  he  claimed  to  have  turned  the 
forty  in  dispute  over  to  the  defendant,  and  the  deed  wit- 
nessed by  defendant  had  been  presented  to  the  jury,  we  are 
not  able  to  say  that  their  verdict  would  have  been  in  favor 
of  the  defendant. 

Counsel  for  respondent  states  in  his  brief  that  the  deed 
from  McMurry  to  the  appellant,  which  was  offered  in  evi- 
dence by  the  appellant  was  rejected  by  the  court  as  incom* 
petent  and  irrelevant,  but  regardless  of  that  fact  he  con- 
sented that  it  should  be  introduced  in  evidence,  or  that  he 
himself  introduced  it,  and  that  it  was  read  to  the  jury ;  that 
plaintiff's  said  exhibit  **B**  is  the  same  as  Defendant's 
Exhibit  "3,**  folio  253  of  the  transcript.  It  appears  that 
the  counsel  has  gotten  the  exhibits  mixed  in  his  mind,  as 
Plaintiff's  Exhibit  ''B"  was  a  quitclaim  deed  from  W.  F. 
Smith  to  one  M.  S.  McMurry.  Defendant's  Exhibit  ''A" 
was  a  quitclaim  deed  from  said  McMurry  to  the  appellant, 
and  the  only  indication  we  have  in  the  transcript  that  the 
defendant  ever  offered  a  paper  marked  Defendant's  Ex- 
hibit ^'3"  is  that  the  transcript  contained  the  quitclaim  deed 
from  McMurry  to  the  appellant  under  the  caption  of  De- 
fendant's Exhibit  ''3."  We  have  carefully  searched  the 
transcript  to  find  whether  Plaintiff's  Exhibit  "A"  was  ever 
introduced  in  evidence,  or  that  the  defendant  ever  intro-* 
duced  said  exhibit  as  his  Exhibit  ''3,"  and  have  failed  to 
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find  that  defendant  ever  introduced  said  exhibit.  However, 
said  quitclaim  deed  from  McMurry  to  the  appellant  was 
ruled  out  by  the  court,  when  offered  by  counsel  for  the  ap- 
pellant, on  the  objection  of  counsel  for  the  respondent,  as 
irrelevant,  incompetent  and  immaterial,  and  the  record  does 
not  show  that  it  was  ever  offered  by  the  plaintiff  or  admitted 
in  evidence  on  behalf  of  the  respondent.  After  that  deed 
had  been  rejected  by  the  court  in  the  presence  of  the  jury 
as  incompetent,  irrelevant  and  immaterial,  and  thus  dis- 
credited, the  introduction  of  it  by  the  defendant  would  not 
cure  the  error  made  by  the  ruling  of  the  court  in  the  pres- 
ence of  the  jury.  The  respondent  had  a  right  to  prove  his 
case  in  an  orderly  way,  and  not  by  the  grace  of  respondent's 
counsel.  That  evidence  had  been  condemned  by  the  court, 
held  immaterial  and  rejected.  Under  that  state  of  facts,  it 
would  not  be  fair  to  the  appellant  to  permit  counsel  for  the 
respondent  to  say  to  the  jury,  although  this  evidence  is  in- 
competent and  has  been  rejected  by  the  court  as  irrelevant, 
I  will  introduce  it.  Under  those  circumstances,  the  jury 
would  pay  no  attention  to  the  evidence  whatever.  Errors 
of  this  kind  cannot  be  cured  in  that  way. 

The  record  shows  that  the  appellant  furnished  the  money 
to  McMurry  with  which  he  bought  said  W.  F.  Smith  ranch, 
and  if  the  testimony  of  the  plaintiff  be  true,  McMurry  is 
attempting  to  perpetrate  a  fraud  upon  his  former  partner 
by  testifying  that  he  had  turned  said  forty  acres  over  to  his 
nephew  about  a  year  prior  to  the  time  of  the  dissolution  of 
the  partnership,  and  prior  to  his  conveying  it  by  deed  to  his 
former  partnar,  the  appellant.  It  was  error  for  the  court 
to  exclude  the  testimony  of  plaintiff  to  the  effect  that  he 
entered  into  possession  of  the  land  in  dispute  under  and 
by  virtue  of  said  deeds  of  conveyance.  While  it  is  true  that 
the  evidence  was  not  sufScient  to  show  that  the  plaintiff  had 
remained  in  possession  of  the  land  in  dispute  as  late  as  the 
fall  of  1904,  when  he  was  forcibly  driven  from  it  with  a  gun 
by  the  respondent,  there  is  evidence  to  show  that  he  went 
into  the  possession  of  the  said  premises  lawfully,  and  then 
it  devolved  upon  him  to  show  that  he  continued  in  posses- 
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sion  thereof.  The  disallowance  of  this  evidence  no  doubt 
prejudiced  the  plaintiff's  case  and  perhaps  misled  the  jury, 
and  it  was  error  for  the  court  to  reject  it. 

Counsel  for  appellant  offered  in  evidence  the  notice  and 
claim  of  a  possessory  right  dated  November  4,  1904,  made 
under  the  statutes  of  this  state,  and  on  objection  of  counsel 
for  the  defendant,  the  court  excluded  it.  This  action  of  the 
court  is  assigned  as  error.  It  is  alleged  in  the  complaint  that 
on  the  third  day  of  November,  1904,  the  plaintiff  was  lawfully 
possessed  of  said  tract  of  land,  and  that  the  defendant  about 
2  o'clock  P.  M.  of  that  day,  entered  into  the  possession  of 
the  said  premises  and  ousted  the  plaintiff.  As  the  appel- 
lant thus  admits  that  he  was  ousted  from  said  premises  on 
the  third  day  of  November,  1904,  a  claim  of  x)ossessory  right 
made  and  filed  on  November  4,  1904,  would  not  be  compe- 
tent evidence  in  the  case.  The  court  did  not  err  in  reject- 
ing that  notice. 

Over  the  objection  of  counsel  for  the  appellant,  the  court 
allowed  the  respondent  to  testify  to  conversations  between 
himself  and  McMurry  relative  to  McMurry  allowing  the 
defendant  to  take  possession  of  the  disputed  forty,  which 
conversations  were  not  in  the  presence  of  the  appellant.  This 
was  clearly  error,  for  no  conversations  between  the  defend- 
ant and  McMurry  not  had  in  the  presence  of  the  appellant 
could  bind  the  appellant.  The  court  erred  in  admitting  such 
conversation. 

McMurry  testified  that  he  released  the  forty  in  dispute 
to  the  respondent  in  February  or  March,  1903,  and  that  he 
notified  his  partner  Whitman,  by  letter,  of  that  fact.  We 
have  in  the  record  said  letter  from  McMurry  to  Whitman 
dated  March  2,  1903,  in  which  he  says,  among  other  things: 
**Hi5  [referring  to  defendant]  wants  us  to  let  him  have  the 
forty  that  joins  him  on  the  west  and  we  take  the  forty  I 
spoke  about  on  the  plat,  if  he  could  get  it  that  way,  he  would 
take  it,  and  I  would  rather  see  him  get  it  than  someone  else, 
but  I  told  him  that  I  couldn't  make  a  trade  of  that  kind  at 
present,  but  I  told  him  I  would  let  him  claim  that  forty 
and  I  would  claim  the  other  and  then  when  we  got  our  deeds 
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we  could  transfer,  you  see  he  can't  take  the  other  forty  for 
it  doesn't  join  his  place.''  This  excerpt  from  that  letter 
clearly  indicates  what  McMurry  had  in  mind  at  that  time, 
and  it  was  not  that  he  would  release  this  forty  to  his  nephew 
but  "would  let  him  claim  that  forty,"  and  after  getting 
title  from  the  government,  they  would  transfer  to  each  other ; 
McComas  the  tract  in  dispute  to  McMurry,  and  McMurry 
the  Camas  forty  to  McComas. 

The  giving  of  certain  instructions  are  assigned  as  error. 
That  part  of  the  instructions  commencing  at  folio  312  as 
follows:  *'And  if  the  said  McMurry  and  the  said  McComas 
agreed,  etc."  to  and  including  that  part  of  folio  316,  ending 
with  these  words,  to  wit:  **In  the  actual  possession  of  the 
land  in  dispute,"  is  clearly  erroneous  under  the  facts  of  this 
case,  as  the  evidence  clearly  shows  that  McMurry  notified 
McComas  that  Whitman  was  interested  in  that  land  with 
him,  and  that  he  could  not  make  the  change  without  Whit- 
man's consent. 

The  refusal  to  give  the  requests  of  the  plaintiff  numbered 
2,  3,  4  and  5  is  assigned  as  error.  They  each  refer  to  and 
are  applicable  to  the  evidence,  and  it  was  error  for  the  court 
to  refuse  them.  Much  stress  is  laid  by  counsel  for  the  ap- 
pellant upon  the  fact  that  the  respondent  had  done  certain 
plowing  and  cut  certain  hay  on  the  land  in  dispute.  The 
testimony  of  the  appellant  tends  to  show  that  that  was  one 
done  under  an  arrangement  and  an  agreement  with  the  re- 
spondent, whereby  he  was  to  have  the  grain  raised  on  the 
plowed  land  and  the  hay  cut  thereon  was  simply  an  exchange 
of  hay,  and  the  fifth  request  above  referred  to  applied  to 
that  state  of  facts  and  was  the  law  applicable  thereto.  The 
judgment  is  reversed,  and  a  new  trial  granted.  Costs  of 
this  appeal  are  awarded  to  the  appellant. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(December  20,  1905.) 

KERNS  V.  MORGAN,  Judge.  CALIFORNIA  CONSOLI- 
DATED  MINING  COMPANY  v.  MORGAN,  Judge. 

[83   Pac.   954.] 

Ex  Parte  Order — Application  for  Order  by  Stranger  to  Action  or 
Proceeding — Notice  Bequired — Void  Order— Vacation  of  Void 
Order — Judgment  on  Appeal  Pinal. 

1.  Where  a  stranger  to  an  action  or  proceeding,  who  has  not  inter- 
vened and  has  never  been  made  a  party  by  order  of  court  or  in  'any 
manner  recognized  by  the  statute  or  rules  of  practice,  files  a  petition 
and  obtains  an  ex  parte  order  without  notice  to  any  of  the  original 
parties  to  the  action  or  proceeding  or  any  person  interested  therein. 
held,  that  the  order  so  procured  is  a  anility  and  void. 

2.  The  provisions  of  section  4229  of  the  Revised  Statutes,  that:^ 
''The  court  may  likewise,  in  its  discretion,  after  notice  to  the  ad- 
verse party  ....  relieve  a  party  or  his  legal  representative  from  a 
judgment,  order  or  other  proceeding  taken  against  him  through  hhs 
mistake,  inadvertence,  surprise  or  excusable  neglect;  and  .... 
may  grant  the  relief  upon  application  made  within  a  reasonable  time, 
not  exceeding  six  months  after  the  adjournment  of  the  term,"  do 
not  apply  to  judgments  and  orders  which  show  upon  their  face  that 
they  are  nullities  and  void,  and  in  such  case  the  void  order  may 
be  vacated  after  the  lapse  of  more  than  six  moMhs  after  adjourn- 
ment of  the  term. 

8.  After  a  case,  wherein  the  district  court  granted  a  perpetual 
injunction,  has  been  reversed  on  appeal  and  the  injunction  ordered 
dissolved  by  the  appellate  court,  the  district  court  has  no  power  or 
authority  to  again  issue  an  order  in  the  same  case  which  will  have 
the  same  effect,  for  a  time  at  least,  as  the  original  judgment  which 
haa  been  reversed. 

(Syllabus  by  the  court.) 

ORIGINAL  application  by  A.  G.  Kerns,  receiver  of  the 
proi)erty  of  the  Coeur  d'Alene  Bank,  insolvent,  to  review  the 
action  of  Hon.  R.  T.  Morgan,  District  Judge,  in  making  an 
order  recalling  an  execution  and  restraining  its  further  exe- 
cution. Order  vacated  and  annulled.  Also  original  applica- 
tion by  the  California  Consolidated  Mining  Company,  a  cor- 
poration, for  a  writ  of  certiorari  to  review  the  action  of 
Hon.  R.  T.  Morgan,  District  Judge,  in  making  an  order  vacat- 
ing and  setting  aside  a  previous  void  order.    Writ  quashed. 
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statement  of  Facts. 

J.  H.  Forney,  W.  W.  Woods,  John  P.  Gray  and  H.  S.  Gray, 
for  Plaintiff  A.  G.  Kems,  Receiver. 

W.  B.  Borah,  M.  A.  Polsom,  A.  H.  Peatherstone  and  Ham- 
lin, Lund  &  Gilbert,  for  Plaintiff  California  Consolidated 
Mining  Company. 

No  briefs  filed. 

STATEMENT  OP  FACTS. 

This  is  a  continuation  of  the  case  of  Calif omia  Consolidated 
Mining  Company  v.  Manley,  heretofore  decided  by  this  court 
and  reported  in  10  Idaho,  786, 81  Pac.  50.  While  that  ca^e  was 
pending  in  this  court  on  appeal,  Joseph  P.  Eeane  filed  his 
petition  in  the  district  court,  in  and  for  Shoshone  county, 
as  manager  of  the  California  Consolidated  Mining  Company, 
and  on  its  behalf  praying  for  aii  order  permitting  his  com- 
pany to  deposit  the  sum  of  $6,000  with  the  court,  or  in  such 
bank  as  the  court  might  designate,  and  subject  to  the  con- 
trol and  orders  of  the  court  to  be  applied  on  certain  condi- 
tions, in  full  payment  and  satisfaction  of  the  judgment  and 
lien  held  by  Abner  G.  Kems,  as  receiver  of  the  Coeur  d'Alene 
Bank,  against  George  B.  McAulayand  Van  B.  DeLashmutt. 
This  judgment  held  by  the  receiver  was  for  the  sum  of  $58,- 
950.76,  besides  interest.  Eeane 's  petition  was  entitled,  **Oeo. 
B.  McAulay  and  Van  B,  De  Lashmuit,  Plaintiffs,  vs.  The 
Coeur  d'Alene  Bank,  Defendant.  In  the  Matter  of  the  Re- 
ceivership of  the  Coeur  d'Alene  Bank,  a  Corporation  and 
Insolvent  Debtor."  In  this  petition  is  set  out  considerable 
of  the  history  of  the  litigation  as  narrated  in  California 
Consolidated  Min.  Co.  v.  Manley,  supra,  and  especially  the 
order  of  June  24,  1901,  made  by  the  Honorable  A.  E.  May- 
hew,  district  judge,  authorizing  a  compromise  and  settle- 
ment of  the  claim  of  the  receiver  against  McAulay  and  De- 
Lashmutt, for  the  sum  of  $6,000.  The  petitioner  then  states 
that  Kems,  the  receiver,  had  appealed  to  the  supreme  court 
from  the  order  and  judgment  granting  a  perpetual  injunc- 
tion against  the  sale  of  the  thirteen-sixteenths  interest  in 
the  California  lode  claim,  and  that  the  appeal  was  then 
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pending  in  the  supreme  court,  and  that  the  entire  outstand- 
ing indebtedness  of  the  Coeur  d'Alene  Bank  was  at  that 
time  less  than  $6,000.  Here  follows  the  prayer  of  this  ex- 
traordinary petition: 

*'Your  petitioner  therefore  respectfully  prays  that  the 
court  will  make  an  order  that  whenever  the  said  California 
Consolidated  Mining  Company  shall  deposit  the  sum  of  $6,000 
in  such  bank  or  banks  as  the  court  may  direct,  said  sum  to  be 
and  remain  in  said  bank  or  banks,  subject  to  the  order  of  the 
court,  until  the  final  determination  of  the  appeal  in  the  case 
of  the  California  Consolidated  Mining  Company,  a  Corpora- 
Hon,  y.  Charles  Mauley,  as  Sheriff,  etc.,  and  Abner  O.  Kerns, 
Receiver,  etc,  and  in  event  the  courts  finally  decide  that  the 
said  Coeur  d'Alene. Bank  has  any  interest  or  lien  upon  the 
said  California  lode  mining  claim  or  any  part  thereof  by  vir- 
tue of  the  said  pretended  jiidgment  in  the  case  of  Abner  O. 
Kerns,  Receiver  of  the  Property  of  the  Coeur  d'Alene  Bank 
t;.  Qeo.  B.  McAulay  and  Van  B.  DeLashmutt,  said  case  being 
numbered  1760,  then  the  said  sum  of  $6,000  shall  be  turned 
over  to  and  received  by  said  receiver  or  his  successor  in  office 
as  payment  in  fidl  of  all  claims,  liens  or  judgments,  if  any 
there  be  of  the  said  Coeur  d'Alene  Bank  against  the  said  Cali- 
fornia lode  mining  claim  and  against  all  the  property  of  the 
said  California  Consolidated  Mining  Company  or  its  gran- 
tees or  successors  in  interest. 

''That  during  the  time  that  said  sum  of  $6,000  is  so. de- 
posited in  the  bank  it  shall  be  in  the  custody  of  the  court  and 
not  subject  to  attachment,  liens,  or  executions  of  any  kind  or 
nature,  and  in  case  the  judgment  of  the  district  court  in  the 
case  of  California  Consolidated  Mining  Company  v.  Charles 
Manley,  etc.,  and  Abner  0.  Kerns,  Receiver,  etc.,  be  affirmed 
in  the  supreme  court  of  this  state,  then  said  imm  of  $6,000  so 
deposited  shall  be  immediately  delivered  to  the  said  Cali- 
fornia Consolidated  Mining  Company  or  its  assigns. 

**That  as  soon  as  said  deposit  is  made  of  the  said  sum  of 
$6,000,  as  may  be  directed  by  the  court,  it  shall  release  the 
said  California  Lode  Mining  Claim  and  all  the  property  of  the 
said  California  Consolidated  Mining  Company  from  all  claims, 
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liens  and  judgments,  whether  valid  or  invalid,  now  claimed  or 
hereafter  to  be  claimed  by  the  said  A.  G.  Kerns,  receiver  of 
the  said  Coeur  d'Alene  Bank,  in  favor  of  said  bank,  and  shall 
enable  the  said  California  Consolidated  Mining  Company  to 
transfer  the  said  property  free  from  all  claims,  liens  or  judg- 
ments of  the  said  Coeur  d'Alene  Bank." 

This  petition  was  filed  January  7,  1905,  and  immediately, 
without  notice  to  anyone,  an  order  was  made  and  filed  by  the 
district  judge  in  substantial  conformity  with  the  prayer  of 
the  petition.    Thereafter  the  case  of  the  California  Consoli- 
dated Mining  Company  v,  Manley  was  argued  and  submitted 
in  this  court,  and  on  May  8th,  an  opinion  was  filed  and  judg- 
ment entered  reversing  the  judgment  of  the  lower  court.    A 
petition  for  rehearing  was  filed,  and  on  June  6th  a  further 
opinion  was  filed  denying  the  respondent  a  rehearing.    In 
the  meanwhile  neither  Keane  nor  the  California  Consolidated 
Mining  Company  had  deposited  the  $6,000  which  he  had  se- 
cured leave  to  deposit  in  satisfaction  and  liquidation  of  the 
receiver's    judgment    against    McAulay    and    DeLashmutt. 
Thereafter,  however,  and  on  July  3d,  it  appears  that  this 
money  was  deposited  with  the  First  National  Bank  of  Wallace, 
with  instructions  that  the  same  be  held  for  the  period  of  sixty 
days  from  June  28th,  subject  to  the  order  of  the  district  court 
of  the  first  judicial  district.    On  June  23d,  A.  G.  Kerns,  the 
receiver,  made  and  filed  his  affidavit  stating  that  he  never 
had  had  any  notice  of  the  order  of  January  7th,  and  that  the 
first  he  ever  heard  of  such  order  was  on  the  date  he  made  this 
affidavit.     On  June  26th  Kerns  filed  a  further  affidavit  stat- 
ing that  on  the  latter  date  he  had  a  conversation  with  the 
president  of  the  First  National  Bank  of  Wallace,  and  that 
he  was  informed  that  up  to  that  time  no  deposit  had  been 
made  under  the  order  of  January  7th.     These  affidavits  were 
submitted  to  the  district  judge,  and  he  thereafter  made  an 
order  vacating  and  setting  aside  the  order  of  January  7th, 
which  order  vacating  the  original  order  of  January  7th  was 
filed  August  1st.    In  the  meanwhile  the  remittitur  in  the  case 
of  the  California  Consolidated  Mining  Company  v,  Manley, 
supra,  had  gone  down,  and  on  August  1st  the  district  judge 
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filed  his  findings  of  fact  and  conclusions  of  law  and  judgment 
in  conformity  with  the  judgment  of  this  court.  Thereafter, 
and  on  the  thirty-first  day  of  August,  the  California  Consoli- 
dated Mining  Company  applied  to  and  received  from  Mr. 
Chief  Justice  Stockslager  of  this  court,  a  writ  of  error  to  the 
supreme  court  of  the  state  of  Idaho  for  a  review  of  its  judg- 
ment by  the  supreme  court  of  the  United  States,  and  on  that 
date  the  chief  justice  approved  the  usual  cost  bond  required 
on  the  granting  of  such  writs.  On  August  11th,  a  writ  of  ex- 
ecution was  issued  out  of  the  district  court  in  and  for  Sho- 
shone county,  in  the  case  of  Abner  0.  Kerns,  Receiver,  v. 
Oeorge  B.  McAulay  and  Van  B,  DeLashmutt,  and  was  placed 
in  the  hands  of  the  sheriff  of  Shoshone  county,  and  by  him 
levied  on  the  thirteen-sixteenths  interest  of  the  California  lode 
claim,  and  the  same  was  noticed  for  sale  on  September  5th. 
The  sale  was  postponed  from  time  to  time  by  order  of  the 
court,  etc.,  until  October  6th.  About  September  13th  Kerns 
prepared  and  filed  a  further  petition  in  the  original  case  of 
Kerns,  Receiver,  v,  McAulay  and  DeLashmutt,  again  setting 
forth  the  history  of  the  case  and  the  reversal  of  the  judgment 
of  the  lower  court  in  the  case  of  the  Calif omia  Consolidated 
Min.  Co.  V.  Manley,  and  the  further  fact  that  a  writ  of  error 
had  theretofore  been  sued  out  of  the  supreme  court  of  the 
United  States,  to  review  the  judgment  of  the  supreme  court  of 
Idaho,  and  after  reciting  the  various  steps  and  transactions  in 
detail,  the  petition  closes  with  the  prayer  that  the  execution 
issued  on  August  11th  be  recalled  pending  the  final  deter- 
mination of  the  case  of  the  California  Cotisolidated  Min.  Co, 
V.  Manley  et  al.,  in  the  supreme  court  of  the  United  States. 
After  a  hearing  on  this  petition  the  district  judge,  on  Sep- 
tember 23d,  made  his  order  recalling  the  execution,  which 
order  is  as  follows:  **Now,  therefore,  it  is  by  the  court  or- 
dered that  said  execution  heretofore  issued  in  the  above-en- 
titled action  be,  and  the  same  is  hereby  recalled,  and  the 
sheriff  of  the  county  of  Shoshone,  state  of  Idaho,  is  hereby 
directed  to  return  said  execution  to  the  clerk's  office  of  this 
court,  and  to  refrain  from  selling  or  attempting  to  sell  said 
California  lode  mining  claim,  mineral  survey  No.  1668,  or 
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any  interest  therein  until  the  further  order  of  this  court. 
The  foregoing  order  to  be  effective  upon  the  execution  and 
filing  of  the  supersedeas  as  provided  by  the  Revised  Statutes 
of  the  United  States,  and  it  is  further  ordered  that  the  sale 
heretofore  postponed  until  September  26,  1905,  be  again  post- 
poned for  ten  days  from  said  September  26,  1905,  in  order 
that  the  supersedeas  above  mentioned  may  be  secured  and 
filed."  On  October  6th  the  California  Consolidated  Mining 
Company  filed  with  the  derk  of  the  district  court  in  and  f  O'' 
Shoshone  county,  an  undertaking  in  the  case  of  '^California 
Consolidated  Mining  Company^  a  Corporation,  Plaintiff,  v. 
Okas,  Manley,  as  Sheriff  of  Shoshone  County,  State  of  Idalw, 
and  Abner  O.  Kerns,  as  Receiver  of  the  Property  of  the 
Coeur  d'Alene  Bank,  Defendants,*'  which  bond  is  as  follows: 
**Know  all  men  by  these  presents,  that  the  California  Con- 
solidated Mining  Company,  a  corporation,  as  principal,  and 
the  U.  S.  Fidelity  and  Guaranty  Co.,  as  surety,  are  held  and 
firmly  bound  unto  the  above-named  defendants  and  respond- 
ents, Chas.  Manley,  as  sheriff  of  Shoshone  county,  state  of 
Idaho,  and  Abner  O.  Kerns,  as  receiver  of  the  property  of  the 
Coeur  d'Alene  Bank,  in  the  penal  sum  of  $11,000,  for  the 
payment  of  the  same  well  and  truly  to  be  made,  we  hereby 
bind  ourselves,  our  heirs,  successors  or  assigns  jointly  and 
severally  firmly  by  these  presents. 

''The  condition  of  this  obligation  is  such  that  whereas  said 
plaintiff  has  appealed  to  the  supreme  court  of  the  state  of 
Idaho  from  a  judgment  and  decree  made  and  entered  herein 
on  the  1st  day  of  August,  A.  D.  1905,  in  favor  of  the  defend- 
ants and  against  the  plaintiff,  and  has  applied  to  the  court 
for  an  order  fixing  the  amount  of  bond  to  be  furnished  by 
said  plaintiff  on  a  stay  of  execution  in  accordance  with  sec- 
tion 4813  of  the  Revised  Statutes  of  Idaho,  and  the  court 
having  fixed  said  bond  in  the  sum  of  $11,000, 

''NoW)  therefore,  if  the  said  plaintiff  and  appellant  shall 

not  conunit  or  suffer  to  be  committed  any  waste  in  or  upon 

the  California  lode  mining  daim  situate  in  Placer  Center 

Mining  District,  Shoshone  county,  Idaho,  and  will  pay  the 
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value  of  the  use  and  occupation  of  said  property  from  the 
time  of  said  appeal  until  the  delivery  of  possession  thereof 
pursuant  to  the  judgment  and  order  of  the  supreme  court  of 
the  state  of  Idaho,  not  exceeding  the  sum  of  $11,000,  then 
ftnd  in  that  event  this  obligation  to  be  null  and  void,  other- 
wise to  remain  in  full  force  and  effect." 

After  the  filing  of  this  bond  and  on  the  same  date  the  dis- 
trict judge  made  the  following  order:  "Whereas,  an  execu- 
tion was  heretofore  issued  in  the  above-entitled  action  direct- 
ing the  sheriff  of  the  county  of  Shoshone,  state  of  Idaho,  to 
sell  an  undivided  thirteen-sixteenths  interest  in  the  California 
lode  mining  claim,  situate  in  Placer  center  mining  district, 
county  of  Shoshone,  state  of  Idaho,  and  said  sheriff  has  ad- 
vertised the  said  interest  for  sale  at  public  auction  on  Octo- 
ber 6,  1905. 

**  And  whereas,  the  said  interest  is  claimed  by  the  California 
Consolidated  Mining  Company,  and  the  said  California  Con- 
solidated Mining  Company  has  appealed  to  the  supreme  court 
of  Idaho  from  the  judgment  and  decree  made  by  this  court 
and  filed  August  1,  1905,  in  the  case  of  California  Consoli- 
dated Min.  Co.  V.  Charles  Maidey,  as  Sheriff  of  the  County  of 
Shoshone,  and  Abner  0.  Kerns,  (W  Receiver  of  the  Property 
of  the  Coeur  d'Alene  Ba/nk; 

'*And  whereas,  a  stay  of  proceedings  has  been  granted  in 
said  action  pending  such  appeal  on  the  filing  of  a  stay  bond 
in  the  sum  of  $11,000,  in  accordance  with  the  provisions  of 
section  4813  of  the  Revised  Statutes  of  Idaho,  apd  said  bond 
having  been  filed  and  approved  by  this  court; 

"Now,  therefore,  it  is  by  the  court  ordered  that  said  execu- 
tion heretofore  issued  in  the  abo^e-entitled  action  be  and  the 
same  is  hereby  recalled  and  the  sheriff  of  the  county  of  Sho- 
shone, state  of  Idaho,  is  hereby  directed  to  return  said  execu- 
tion to  the  clerk's  office  of  this  court  and  to  refrain  from 
selling  or  attempting  to  sell  said  California  Lode  Mining 
Claim  Mineral  Survey  No.  1668,  or  any  interest  therein  until 
the  final  determination  of  the  appeal  in  the  case  of  the  CoZt- 
fomia  Consolidated  Min.  Co.  v.  Charles  Manley,  as  Sheriff  of 
the  County  of  Shoshone,  State  of  Idaho,  and  Abner  0.  Kerns, 
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as  Receiver  of  the  Property  of  the  Coeur  d'Alene  Bank,  to 
the  supreme  court  of  Idaho. 
"Dated  this  6th  day  of  Oct.,  A.  D.  1905. 

**R.  T.  MOEGAN,  Judge." 

On  application  of  Abner  G.  Kems,  receiver,  filed  in  this 
court,  October  16th,  a  writ  of  certiorari  was  issued  to  review 
the  action  of  the  district  judge  in  making  the  foregoing  order 
of  October  6th.  On  petition  of  the  California  Consolidated 
Mining  Company  filed  in  this  court  October  31st,  a  writ  of 
certiorari  was  issued  to  review  the  action  of  the  district  judge 
in  making  his  order  of  August  1st,  vacating  and  setting  aside 
the  order  of  January  7th.  The  hearings  on  the  return  to  both 
writs  were  had  at  the  same  time,  and  the  questions  involved 
are  so  intimately  related  that  we  will  dispose  of  both  cases  in 
one  opinion. 

AILSHIE,  J.  (After  making  the  statement  of  facts.) — 
Keane  and  the  California  Consolidated  Mining  Company  were 
total  strangers  to  the  case  of  Kerns,  Receiver,  v.  McAulay  and 
DeLashmutt,  and  to  recognize  their  right,  or  that  of  any  other 
stranger  to  the  proceeding,  to  come  in  by  petition  or  other- 
wise, without  notice  to  the  receiver  or  anyone  interested  in 
the  proceeding,  and  procure  an  ex  parte  order,  like  the  one  of 
January  7th,  affecting  the  entire  assets  of  the  insolvent  estate, 
would  be  permitting  a  practice  contrary  to  every  principle 
of  law  and  justice,  and  too  dangerous  to  be  tolerated  for  a 
moment.  The  petitioner  had  no  standing  in  the  proceeding 
and  could  not  rightfully  obtain  a  standing  without  notice 
and  an  order  of  court  allowing  him  to  become  a  party  or  to 
intervene.  The  receiver  acting  under  direction  and  authority 
of  the  court  is  the  legal  representative  of  the  insolvent  bank, 
and  as  such  is  the  party  whose  duty  it  is  to  know  the  con- 
dition of  the  business  and  affairs  of  the  insolvent  estate.  He 
is  presumed  to  be  better  informed  as  to  the  debts  and  liabil- 
ities outstanding  against  the  insolvent  estate  and  the  orders 
and  judgments  necessary  for  its  prptection  than  a  mere  in- 
truder and  interloper  whose  petition  shows  upon  its  face  that 
his  entire  interest  is  personal  and  private  and  adverse  to  the 
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interests  represented  by  the  receiver.  An  order  made  under 
the  conditions  and  circumstances  accompanying  the  order  of 
January  7,  1905,  is  and  was  void  from  the  beginning.  It  is 
contended,  however,  by  counsel  for  the  California  Consoli- 
dated Mining  Company,  that  the  order  of  August  1st,  vacat- 
ing and  setting  aside  the  order  of  January  7th,  was  void  and 
in  excess  of  the  jurisdiction  of  the  court  making  it,  for  the 
reason  that  it  was  made  more  than  six  months  after  the  ad- 
journment of  the  term  of  court  at  which  the  original  order 
was  made,  and  without  notice  to  the  California  Company  or 
Keane.  Section  4229  of  the  Revised  Statutes  provides,  inter 
alia:  "The  court  may  likewise,  in  its  discretion,  after  notice 
to  the  adverse  party,  ....  relieve  a  party  or  his  legal  repre- 
sentative from  a  judgment,  order  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect ;  and  may  grant  the  relief  upon  applica- 
tion made  within  a  reasonable  time,  not  exceeding  six  months 
after  the  adjournment  of  the  term."  We  do  not  think  this 
provision  of  the  statute  applies  to  judgments  and  orders 
which  were  nullities  and  void  from  the  beginning,  and  so  ap- 
pear on  their  face.  (People  v.  Greene,  74  Cal.  400,  5  .Am.  St. 
Rep.  448,  and  note,  16  Pac.  197.)  Notice  is  required  under 
section  4229,  supra,  to  **the  adverse  party."  Adverse  party 
as  here  used  must  mean  a  party  to  the  original  action  or  pro- 
ceeding, or  one  who  has  been  brought  into  the  case  by  order 
of  court,  or  one  who  has  been  allowed  by  order  of  court,  to  in- 
tervene or  become  a  party  plaintiff  or  defendant  in  the  action 
as  originally  instituted.  Here  neither  Keane  nor  the  Califor 
nia  Consolidated  Mining  Company  became  a  party  to  the  pro- 
ceeding in  any  manner  known  to  the  statute  or  rules  of  prac- 
tice, and  was  not,  with  reference  to  the  order  of  January  7th, 
entitled  to  notice  and  consideration  as  an  adverse  party. 
Keane  did  not  seem  to  think  it  necessary  to  notify  the  re- 
ceiver that  he  would  apply  for  the  order  of  January  7th, 
but  after  making  himself  a  party  to  the  case  without  notice 
to  or  consent  of  anyone,  he  concludes  that  he  is  an  "adverse 
party,"  and  that  the  order  he  thus  obtained  should  not  be 
vacated  or  set  aside  without  first  notifying  him ;  and  this,  too, 
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after  he  or  his  company  has  failed  to  deposit  the  money  in 
the  bank  in  compliance  with  the  order  he  thus  procured. 
Litigation  usually  subjects  the  moving  party  to  the  risks  of 
losing  as  well  as  affording  him  the  chances  of  winning;  but 
not  so  with  this  company — ^it  was  proceeding  altogether  on  the 
chances  of  winning  without  the  risks  of  losing.  If  it  could 
win  on  appeal  it  did  not  propose  to  live  up  to  the  compromise 
agreement,  but  if  it  lost  on  appeal,  then  it  proposed  to  compel 
the  receiver  to  live  up  to  the  agreement  to  compromise  a 
$58,000  judgment  for  $6,000  after  over  two  years  of  litigation. 

We  conclude  that  the  order  of  January  7th  was  unauthor- 
ized and  void,  and  the  court  had  the  power  to  vacate  and  set 
aside  such  order  on  his  own  motion  or  at  the  instance  of  any 
person  affected  thereby  at  any  time  the  matter  might  be  called 
to  his  attention. 

Passing  now  to  a  consideration  of  the  order  of  October  6th, 
we  find  that  the  effect  thereof  is  to  enjoin  the  collection  of  this 
$58,000  judgment  or  any  part  thereof  out  of  the  thirteen- 
sixteenths  interest  in  the  California  lode  claim  until  such  time 
as  the  case  of  the  California  Consolidated  Min.  Co,  v,  Manley 
et  al.  shall  be  again  heard  and  finally  determined  in  this  court 
on  appeal.  There  has  been  no  pretense  made  at  giving  a 
iupersedeas  bond  in  the  appealed  case  on  the  writ  of  error 
from  the  United  States  supreme  court  to  this  court  as  pro- 
vided by  section  1007  of  the  United  States  Compiled  Statutes, 
and  that  question  does  not  therefore  enter  into  the  considera- 
tion of  the  present  case. 

In  the  California  Consolidated  case  the  trial  court  held  that 
the  plaintiff  was  an  innocent  purchaser  of  the  thirteen-six- 
teenths  interest  in  the  California  lode  claim,  and  entered  a 
decree  perpetually  enjoining  and  restraining  a  sale  thereof 
under  execution  issued  in  the  case  of  Kerns,  Receiver,  v.  Mc- 
Aulay  and  DeLashmutt  On  appeal  this  court  held  that  the 
California  Consolidated  Company  was  not  an  innocent  pur- 
chaser, but  that  the  sale  had  been  made  in  fraud  of  the  cred- 
itors of  the  Coeur  d'Alene  Bank,  insolvent,  of  which  Kerns  is 
receiver.  The  judgment  and  mandate  of  this  court  was  as 
follows:  ''The  perpetual  injunction  is  dissolved,  and  the  cause 
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is  remanded  with  directions  to  the  trial  court  to  make  find- 
ings and  enter  judgment  in  accordance  with  the  views  herein 
expressed."  The  trial  court,  in  compliance  with  the  judg- 
ment of  this  court,  made  and  entered  findings  and  judgment 
against  the  California  company  and  in  favor  of  the  receiver, 
and  it  appears  that  the  company  appealed  from  the  judg- 
ment so  made  and  entered,  and  the  court  fixed  the  amount  of  a 
supersedeas  bond  to  be  given  under  section  4813  of  the  Re- 
vised Statutes,  and  a  bond  in  accordance  therewith  was  exe- 
cuted, filed  and  approved  October  6th;  whereupon  the  order 
complained  of  by  the  receiver  was  made  and  entered  by  the 
trial  judge.  This  practice  and  procedure  would  be  regular 
and  proper  in  a  case  that  has  not  already  been  passed  upon 
and  disposed  of  on  appeal ;  but  here  the  case  had  already  been 
heard  and  determined  on  appeal,  and  this  court  had  dissolved 
the  injunction  and  held  that  the  thirteen-sixteenths  interest 
in  the  California  lode  claim  previously  levied  upon  by  the 
sheriff  under  his  writ  in  case  of  Kerns,  Receiver,  v.  McAvlay 
and  DeLashmutt,  was  subject  to  sale  under  that  writ.  Now, 
to  allow  the  district  court  to  again  delay  the  execution  of  that 
writ  indefinitely  by  recalling  the  same  until  such  time  as  an- 
other appeal  can  be  prosecuted,  heard  and  determined  in  the 
same  case  would  amount  to  trifling  with  final  judgments  and 
decrees  and  justly  bring  the  administration  of  the  law  into  re- 
proach. The  district  court  has  no  power  or  authority  to  again 
issue,  in  the  same  case,  an  injunction  or  restraining  order 
which  has,  on  appeal,  been  dissolved  by  the  supreme  court 
It  is  the  duty  of  the  courts  to  dispose  of  and  close  up  liti- 
aration ;  it  is  to  the  interest  of  honest  litigants,  and  also  the 
public  whose  interests  are  often  largely  affected  by  prolonged 
legal  controversies  over  vast  property  rights. 

The  writ  issued  on  application  of  the  California  Consoli- 
dated Mining  Company  to  review  the  action  of  the  district 
judge  in  making  the  order  of  August  1st  is  quashed. 

The  order  made  by  the  district  judge  October  6th,  recalling 
the  execution  in  case  of  Kerns,  Receiver,  v.  McAulay  atid  De 
fjashmutt,  is  hereby  annulled  and  vacated.  Costs  incurred  in 
both  these  cases  are  awarded  in  favor  of  the  receiver  and 
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against  the  California  Consolidated  Mining  Company,  and  if 
not  paid  within  ten  days  after  filing  a  copy  of  this  decision 
with  the  clerk  of  the  district  court  in  and  for  Shoshone  county, 
execution  may  issue  therefor. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(December  21,  1905.) 

PALMER  V.  NORTHERN    PACIFIC    RAILWAY  COM- 

PANT. 
[83   Pac.   947.] 

spicmcations  of  ikbumciency  of  evidencb  —  suffioibnct  of  — 
Highway — ^Dedication  of — ^Prescription — ^Railroad  Crossings — 
Changs  of  Link. 

1.  Where  the  issue  was  whether  a  road  was  a  private  road  or  a 
public  highway  and  the  appellant  in  his  specifications  of  the  insuffi- 
ciency of  .the  evidence  to  sustain  the  verdict  specifies  that,  ' '  The 
evidence  is  undisputed  that  the  zoad  in  question  was  a  private  road, ' ' 
such  specification  is  sufficient. 

2.  Where  the  specification  is  sufficient  to  inform  opposing  coun- 
sel of  the  grounds  of  the  alleged  insufficiency  of  the  evidence  to 
support  the  finding  or  verdict,  it  is  sufficient. 

8.  Where  the  specification  designates  some  particular  issue  in 
the  case,  and  avers  that  it  was  not  sustained  or  justified  by  the 
evidence,  such  specification  is  sufficient. 

4.  Under  the  provisions  of  section  850  of  the  Bevised  Statutes, 
highways  are  declared  to  be  roads,  streets  or  alleys  and  bridges  laid 
out  or  erected  by  the  public,  or  if  laid  out  or  erected  by  others, 
dedicated  or  abandoned  to  the  public. 

6.  Under  the  provisions  of  section  851  of  the  Revised  Statutes, 
as  amended  (Sees.  Laws  1893,  p.  12),  all  roads  used  as  highways 
for  a  period  of  five  years,  provided  they  shall  have  been  worked  and 
kept  up  at  the  expense  of  the  public,  are  highways  by  prescription, 
but  a  road  constructed  by  private  parties  as  a  logging  road,  and 
kept  in  repair  by  such  private  persons  across  which  a  gate  is 
maintained,  as  shown  by  the  facts  of  this  case,  is  not  a  public 
highway. 

(Syllabus  by  the  court) 
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APPEAL  from  the  District  Court  of  Kootenai  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

Action  to  recover  damages  for  an  alleged  obstruction  of  a 
public  highway.    Judgment  for  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

John  M.  Bunn  and  James  E.  Babb,  for  Appellant. 

Title  by  prescription  or  by  user  cannot  be  gained  or  ac- 
quired in  lands  belonging  to  the  government.  {Perkins  v. 
Vincent,  47  La.  Ann.  579,  17  South.  126.)  The  total  damages 
under  any  circumstances  would  be  only  those  accruing  during 
such  time  as  would  reasonably  afford  the  plaintiff  an  oppor- 
tunity to  stop  such  use  or  occupation,  either  by  cutting 
through  the  embankment  or  by  legal  action.  He  could  not 
stand  by  and  suffer  forever  or  for  any  extended  period  of 
time,  and  then  claim  damages  for  the  total  time.  {Karsi  v. 
St  Paul  etc,  Ry.  Co.,  22  Minn.  118 ;  Ziebarth  v.  Nye,  42  Minn. 
541,  44  N.  W.  1027.) 

Charles  L.  Heitman,  for  Respondent 

Where  a  statement  on  motion  for  a  new  trial  fails  to  specify 
wherein  the  evidence  is  insufScient  to  justify  the  decision  or 
verdict,  such  insufficiency,  as  a  ground  of  the  motion,  will  be 
disregarded.  {Sanchez  v.  McMahon,  35  Cal.  218;  Menk  t\ 
Home  Ins.  Co.,  76  Cal.  50,  9  Am.  St.  Rep.  158,  14  Pac.  837, 
18  Pac.  117;  Eddclhuttel  v.  Burr  ell,  55  Cal.  277;  Parker  v. 
Reay,  76  Cal.  103, 18  Pac.  124 ;  Spotts  v.  Hanley,  85  Cal.  155, 
24  Pac.  738;  Baird  v.  Peall,  92  Cal.  235,  28  Pac.  285;  Kumle 
V.  Grand  Lodge,  110  Cal.  204,  42  Pac.  634;  Haighi  v.  Tryon, 
112  Cal.  6,  44  Pac.  318 ;  Hayne  on  New  Trial  and  Appeal,  sec. 
432.)  Appellant  contends  that  there  is  an  exception  to  the 
proposition  cited  by  the  instruction  of  the  court,  and  that  this 
exception  appears  affirmatively,  and  that  it  arises  from  the 
fact  that  the  title  to  these  lands  had  not  been  out  of  the  gov- 
ernment of  the  United  States  for  a  period  of  five  years. 
Respondent  submits  that  no  such  exception  is  known  to  the 
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law.  Section  2474  of  the  Revised  Statutes  of  the  United 
States  (1878)  reads  as  follows:  **The  right  of  way  for  the 
construction  of  public  highways  over  public  lands,  not  re- 
served for  public  uses,  is  hereby  granted."  {Smith  v.  Mit- 
chell, 21  Wash.  536,  75  Am.  St.  Rep.  858,  58  Pac.  667.)  Sec- 
tion 850  of  the  Revised  Statutes  of  Idaho  reads  as  follows: 
''Highways  are  roads,  streets  or  alleys,  and  bridges,  laid  out 
or  erected  by  the  public,  or  if  laid  out  or  erected  by  others, 
dedicated  or  abandoned  to  the  public."  The  road  in  con- 
troversy, especially  that  part  of  it  south  of  the  railroad  track 
and  leading  to  the  home  of  respondent,  falls  within  the  mean- 
ing of  this  statute.  (Smith  v.  Montgomery,  3  Idaho,  472,  31 
Pac.  812;  Whittaker  v.  Ferguson,  16  Utah,  240,  51  Pac.  980; 
San  Francisco  v.  Scott,  4  Cal.  115 ;  Kittle  v.  Pfeiffer,  22  Cal. 
485 ;  Harding  v.  Jasper,  14  Cal.  643 ;  San  Francisco  v.  Colder- 
wood,  31  Cal.  585,  91  Am.  Dec.  542;  San  Francisco  v.  Can- 
avan,  42  Cal.  541;  Hoadley  v.  San  Francisco,  50  Cal.  265.) 
Roads  leading  from  residences  or  farms  of  individuals  to  the 
main  road  which  runs  through  the  county  are  of  public  con- 
cern, and  are  open  to  everyone  who  may  have  occasion  to  use 
them,  and  are,  therefore,  public  roads.  (Latah  County  v. 
Peterson,  3  Idaho,  398,  29  Pac.  1089 ;  Sherman  v.  Buick,  32 
Cal.  242,  91  Am.  Dec.  577.)  It  is  not  necessary  that  a 
highway  be  worked  throughout  its  entire  length  to  come 
within  the  definition  of  section  851  of  the  Revised  Statutes 
of  Idaho.     (Gross  v.  McNutt,  4  Idaho,  300,  38  Pac.  935.) 

SULLIVAN,  J. — ^This  action  was  brought  by  the  respond- 
ent against  the  appellant  corporation  to  recover  $2,000  dam- 
ages, alleged  to  have  been  sustained  because  of  the  appellant's 
acts  in  temporarily  blockading  a  certain  logging  road  which 
crossed  the  appellant's  railroad  track  in  Kootenai  county,  and 
over  which  railroad  track  and  crossing  the  respondent  was 
hauling  logs.  The  answer  put  in  issue  the  main  allegations 
of  the  complaint.  The  cause  was  tried  by  the  court  with 
a  jury,  and  a  verdict  and  judgment  was  rendered  and  entered 
in  favor  of  the  respondent  for  $1,500.  This  appeal  is  from 
the  order  denying  a  new  triaL 
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It  is  first  contended  by  counsel  for  respondent  that  this 
court  cannot  consider  the  sufficiency  of  the  evidence  to  sap- 
port  the  verdict.  It  is  contended  that  the  specifications  of  the 
particulars  in  which  the  evidence  is  alleged  to  be  insufficient 
to  sustain  the  verdict  are  not  sufficient  specifications,  and  for 
that  reason  the  evidence  cannot  be  considered  on  this  appeal. 
The  specifications  are  as  follows:  ''And  assigns  and  specifies 
the  following  particulars  in  which  said  evidence  was  and  is 
insufficient:  1.  The  evidence  is  undisputed  that  the  road  in 
question  was  a  private  road;  2.  The  evidence  is  undisputed 
that  this  road  has  not  been  built  or  used  longer  than  the 
period  of  four  years  prior  to  the  commencement  of  this  ac- 
tion; 3.  The  evidence  is  undisputed  that  the  crossing  in 
question  was  not  on  the  land  of  the  plaintiff  in  this  case." 

There  are  many  of  the  early  decisions  in  California  that  are 
very  technical  upon  the  point  under  consideration,  but  the 
more  recent  decisions  are  more  liberal  and  have  overruled 
some  of  the  earlier  cases.  The  case  of  De  Molera  v.  Martin, 
120  Cal.  548,  52  Pac.  825,  is  cited  in  support  of  respondent's 
contention,  but  that  case  is  expressly  overruled  in  Drathman 
V.  Cohen,  139  Cal.  310,  73  Pac.  181,  decided  June  25,  1903. 
Referring  to  the  former  case  the  court  said:  '*If  the  decision 
in  that  case  were  followed,  perhaps  the  specifications  here  in 
question  would  be  declared  insufficient;  but  experience  has 
proven  that  the  rule  as  there  laid  down  was  too  strict,  and 
that  it  has  been  productive  of  evil  and  not  good;  ....  but 
latterly  the  court  has  been  more  liberal  in  such  matters,  and 
the  rule  now  followed  is  stated  in  American  etc,  Co,  v.  Packer, 
130  Cal.  459,  62  Pac.  744,  as  follows:  'Whenevei  there  is  a 
reasonably  successful  effort  to  state  the  particulars,  and  they 
are  such  as  may  have  been  sufficient  to  inform  the  opposing 
counsel  and  the  court  of  the  grounds,  and  the  trial  court 
has  entertained  and  passed  upon  the  motion,  ....  this  court 
ought  not  to  refuse  to  consider  the  case  on  appeal,  and  especi- 
ally where,  as  in  this  case,  the  transcript  shows  that  all  fhe 
evidence  has  been  brought  up.'  "  (See  Swift  v.  Occidental 
M.  &  P.  Co.,  141  Cal.  168,  74  Pac.  700.)  In  that  case  the 
court  said:  ''The  substance  of  all  these  decisions  is  that  the 
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object  of  the  rule  requiring  these  specifications  is,  first,  to 
shorten  the  statement  of  the  evidence  by  excluding  ever3rthing 
irrelevant  to  the  specified  fact;  and,  second,  to  notify  the 
opposite  party  of  the  particular  finding  called  in  question,  in 
order  that  he  may  see  that  the  statement  fairly  and  fully 
presents  the  evidence  bearing  upon  that  particular  matter. 
This  object  accomplished,  the  statute  is  satisfied,  and  the  more 
recent  decisions  of  the  court  have  shown  a  disposition  to  con- 
strue specifications  liberally  in  favor,  rather  than  strictly 
against,  the  right  of  the  moving  party  to  be  heard.'*  (See 
Stuart  V.  Lord,  138  Cal.  672,  72  Pac.  142.)  This  court,  in 
Bernier  v,  Anderson,  8  Idaho,  675,  70  Pac.  1026,  said:  *'If  the 
specifications  designate  some  particular  fact,  and  aver  that 
it  is  not  justified  by,  or  not  sustained  by,  or  contrary  to,  the 
evidence,  they  are  sufficient."  In  the  case  at  bar  the  main 
point  in  question  was  whether  the  road  in  controversy  was  a 
public  highway  or  a  private  road,  and  whether  it  had  been 
traveled  by  the  public  for  a  period  of  five  years,  and  whether 
the  crossing  in  question  was  on  the  land  of  the  plaintiff. 
The  specifications  of  the  insufficiency  of  the  evidence  on  those 
points  are  clear  and  specific,  and  could  not  mislead  anyone. 
The  specifications  were  sufficient. 

It  appears  from  the  record  that  the  appellant  corporation 
owned  and  operated  a  transcontinental  railway  line  with  a 
right  of  way  four  hundred  feet  wide,  two  hundred  feet  on 
each  side  of  the  center  of  the  track,  which  railway  crossed 
Kootenai  county.  It  appears  that  the  respondent  had  con- 
tracted with  the  Humbird  Lumber  Company  for  cutting  and 
hauling  sawlogs  and  other  timber  at  $4.50  per  thousand  feet, 
and  that  he  constructed  a  logging  road  for  the  purpose  of 
hauling  said  timber  to  Lake  Pend  O'Reille.  This  logging 
road  crossed  over  the  line  of  appellant's  railroad  within  the 
confines  of  the  northwest  quarter  of  section  4,  township  7 
north,  range  1  east,  Kootenai  county.  The  railroad,  at  a 
point  where  said  logging  road  crossed  it,  was  on  a  fill  or 
embankment  about  one  and  one-half  or  two  feet  high.  Dur- 
ing the  summer  of  1903,  the  appellant  corporation  found  it 
necessary  to  make  a  change  in  the  location  of  its  line  of  rail- 
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road.  This  change  of  line  extended  over  a  distance  of  several 
miles  and  across  said  logging  road.  The  new  and  the  old 
lines  of  railroad  where  the  logging  road  crosses  them  are 
about  sixty-five  feet  apart,  and  both  are  within  the  confines  of 
a  tract  of  land  owned  by  the  son  of  respondent,  through  which 
tract  of  land  the  appellant's  right  of  way  extends  four  hun- 
dred feet  wide.  The  new  line  of  railroad  where  the  logging 
road  crosses  it  was  on  a  fill  nine  or  ten  feet  high,  whereas  the 
old  line  of  road  was  on  an  embankment  not  more  than  two 
feet  high.  It  is  alleged  in  the  complaint  that  the  greater  part 
of  the  road  in  question  had  been  used  by  the  public  generally 
for  logging  purposes  for  about  six  years.  It  is  then  alleged 
that  said  logging  road  ran  entirely  across  the  northwest  quar- 
ter of  said  section  4,  which  land  was  owned  by  respondent's 
son,  and  that  said  son  had  permitted  him  (respondent)  to 
use  said  logging  road  in  his  said  operations;  that  on  or  about 
August  11,  1903,  when  he  was  engaged  in  hauling  logs,  the 
appellant  railway  company  changed  the  route  of  its  roadbed 
and  track;  that  at  a  point  where  said  logging  road  crosses 
the  same,  an  obstruction  consisting  of  an  embankment,  was 
erected  and  maintained  across  his  said  logging  road,  whereby 
he  was  prevented  from  hauling  his  timber  products  for  a 
period  extending  from  about  the  11th  of  August  to  about  the 
1st  of  December,  1903.  The  evidence  clearly  shows  that  the 
change  in  said  railway  roadbed  was  wholly  within  the  com- 
pany's  right  of  way,  and  the  main  question  for  determination 
is  whether  the  said  logging  road  was  a  public  highway.  While 
the  respondent  and  some  of  his  witnesses  testified  that  the 
public  generally  had  a  right  to  travel  that  logging  road,  it  is 
clear  from  all  of  the  evidence  that  it  was  not  a  public  high- 
way or  road.  The  evidence  shows  that  the  respondent  him- 
self did  not  consider  it,  he  having  placed  a  gate  across  said 
road  where  it  approaches  the  railway  from  the  south  side. 
And  it  also  appears  from  the  testimony  that  the  road  in  ques- 
tion had  never  been  used  for  any  other  purpose  except  that 
of  logging;  that  that  part  of  it  north  of  the  railway  was  built 
in  the  spring  of  1900,  and  that  that  part  south  of  it  down  to 
the  residence  of  the  respondent  was  built  in  the  summer  of 
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1898,  and  that  portion  from  the  house  down  to  the  lake  was 
built  in  the  spring  of  1900.  Palmer  himself  stated  to  others 
that  if  they  wanted  to  use  the  road,  they  must  pay  something 
for  its  use  as  it  cost  quite  a  good  deal  to  keep  up  a  logging 
road.  The  road  overseer 'of  the  district  in  which  this  road  is 
situated  testified  in  the  case  that  as  road  overseer  he  had 
never  done  any  work  of  any  kind  or  description  on  this  road ; 
that  it  was  not  a  county  road,  and  that  he  did  not  call  it  one 
of  the  roads  within  his  district;  that  he  had  never  known  a 
road  overseer  or  other  county  oflScer  to  do  any  work  on  that 
road,  and  testified  that  if  the  road  had  gotten  out  of  shape 
he  would  not  have  gone  to  fix  it  as  road  overseer.  He  fur- 
ther testified  that  everyone  used  it  that  wanted  to  for  hauling 
logs.  One  witness  testified  that  the  respondent  kept  this  log- 
ging road  in  good  shape.  **He  hired  men  to  keep  it  in  shape; 
it  was  built  for  hauling  logs  over."  Another  witness  of  the 
plaintiff  testified  that  there  is  a  gate  across  this  road  between 
the  respondent's  place  and  the  railroad  track.  This  gate  has 
been  there  at  all  times,  and  was  maintained  there  by  the  re- 
spondent. The  respondent  himself  testified  that  the  northern 
extension  of  this  road  was  not  a  county  road.  The  evidence 
shows  that  a  record  of  the  public  roads  is  kept  in  Kootenai 
cbunty,  and  no  record  of  the  road  in  question  is  found  therein. 
Another  witness  testified  that  that  part  of  this  road  north 
of  the  railroad  was  built  for  logging  purposes  and  none  other, 
and  was  built  in  1900,  and  that  that  part  of  it  south  of 
the  railroad  was  built  in  the  summer  of  1898,  and  had  been 
used  by  Mr.  Palmer  and  his  neighbors  for  that  purpose,  and 
that  there  is  a  fence  between  respondent's  place  and  the  rail- 
road track  and  a  gate  in  the  fence,  where  this  road  enters 
his  land.  While  it  is  shown  that  that  part  of  the  road  south 
of  the  railroad  had  been  used  by  the  respondent  in  getting 
from  his  residence  to  the  county  road,  the  evidence  does  not 
show  that  it  was  a  public  road,  although  it  was  used  to  some 
extent  by  the  neighbors  of  the  respondent.  In  fact,  taking 
the  evidence  altogether,  it  is  clear  that  said  road  was  not  a 
public  highway  or  a  county  road.  That  being  true,  it  is  de- 
cisive of  this  case.    It  therefore  is  not  necessary  for  us  in 
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this  opinion  to  pass  upon  the  several  objections  to  the  in- 
structions given  by  the  court.    The  railroad  company  had 
the  right  to  change  its  roadbed  and  track  within  its  right  of 
way,  and  simply  because  the  respondent  had  been  hauling 
logs  across  the  railroad  track  at  a  certain  point  where  there 
was  no  public  highway,  the  railroad  company  could  not  be 
held  in  damages  for  raising  its  track  or  roadbed  at  the  point 
in  question.     It  is  contended  that  the  road  in  question  was 
acquired  by  prescription,  having  been  used  by  the  public  for 
more  than  five  years.     Section  850  of  the  Revised  Statutes 
of  Idaho  is  as  follows:  '.'Highways  are  roads,  streets,  alleys 
and  bridges  laid  out  or  erected  by  the  public,  or  if  laid 
out  or  erected  by  others,  dedicated  or  abandoned  to  the  pub- 
lic."   While  it  may  be  true  that  the  respondent  dedicated 
the  road  from  his  residence  to  the  railroad  right  of  way  to 
the  public,  the  evidence  does  not  justify  us  in  arriving  at  that 
conclusion.     Conceding  that  he  did  so,  he  had  no  power  to 
dedicate  any  portion  of  the  railroad  right  of  way  to  the  pub- 
lic, and  he  himself  testified  that  the  extension  of  this  road 
north  of  the  railroad  right  of  way  was  a  private  logging  road. 
Section  851  of  the  Revised  Statutes,  as  amended,  provides 
that  roads  laid  out  and  recorded  as  highways  by  order  of  the 
board  of  commissioners,  and  all  roads  used  as  such  for  a 
period  of  five  years,   provided  the  latter  shall  have  been 
worked  and  kept  up  at  the  expense  of  the  public,  or  located 
and  recorded  by  order  of  the  board  of  commissioners,  are 
highways.     The  evidence  clearly  shows  that  the  road  in  ques- 
tion has  not  been  used  by  the  general  public  for  five  years, 
and  it  is  nowhere  shown  that  it  was  worked  and  kept  up  at 
the  expense  of  the  public,  or  that  it  was  located  and  recorded 
by  order  of  the  board  of  commissioners  or  dedicated  to  the 
public.     The  evidence  shows  that  it  was  constructed  and  kept 
in  repair  by  the  respondent,  and  that  he  maintained  a  gate 
across  the  same  against  the  positive  prohibition  of  the  law  if 
it  was  a  public  road.     It  is  clear  to  us  from  the  entire  record 
that  the  road  in  question  was  not  a  public  highway,  and 
for  that  reason  the  respondent  is  not  entitled  to  recover  in 
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this  action.  The  judgment  is  reversed  and  the  cause  re- 
manded with  instructions  to  enter  judgment  of  rjij^miiffyftl. 
Costs  are  awarded  to  appellant. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(December  23,  1905.) 

GUMAER  V.  WHITE  PINE  LUMBEB  COMPANY. 
[83  Pac.  771.] 

Contract  to  Pubchass  Beal  Estate — Bights  of  Pasties  to  Sell  Tim- 
ber Under  Contracts  to  Purchase — Sufficiency  of  Evidence  to 
Sustain  Verdict— Bequest  to  Instruct  Jury  Will  Only  be  Bb- 
VBRSED  When. 

1.  Contracts  to  purchase  real  estate  must  be  in  writing  and  only 
eonvej  such  rights  as  are  shown  bj  the  contract. 

2.  A  party  accepting  a  contract  to  purchase  real  estate  that  pro- 
Tides  that  no  timber  shall  be  cut  or  removed  from  the  ground 
until  the  contract  has  been  complied  with  in  its  entirety,  has  no 
power  or  right  to  sell  the  timber  growing  on  the  land,  with  permis- 
sion to  remove  the  same,  until  the  contract  is  fully  completed. 

3.  Where  the  evidence  is  sufficient  to  support  the  verdict  oi 
there  is  a  material  or  substantial  conflict  in  the  evidence,  the  judg- 
ment will  not  be  reversed. 

4.  Where  it  is  shown  that  the  trial  court  refused  to  give  requests 
to  charge  the  jury  on  certain  issues,  and  the  record  does  not  show 
the  instructions  given  by  the  court  on  its  own  motion,  this  court 
cannot  determine  whether  there  was  error  in  such  refusal,  as  it  is 
presumed  the  court  fully  and  fairly  instructs  on  aU  the  issues 
involved. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Kootenai  County. 
Honorable  Ralph  T.  Morgan,  Judge. 

Judgment  for  the  plaintiffs.  From  an  order  overruling 
a  motion  for  a  new  trial,  defendant  appeals.  Judgment  af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
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Charles  L.  Heitman,  for  Appellant. 

The  declaration  or  acts  of  a  grantor,  made  or  done  after 
the  delivery  of  his  deed,  are  not  admissible  to  disparage  his 
deed,  though  admissible  for  the  purpose  of  sustaining  it. 
(Ord  V.  Ord,  99  Cal.  523,  34  Pac.  83;  Bury  v.  Young,  98  Cal. 
446,  35  Am.  St.  Rep.  186,  33  Pac.  338 ;  Emmons  v.  Barton, 
109  Cal.  670,  42  Pac.  303;  Bigelow  on  Fraud,  171;  Amegaard 
V.  Amegaard,  7  N.  Dak.  475,  75  N.  W.  804,  41  L.  R.  A.  258.) 
The  complaint  in  this  action  in  express  language  is  based 
upon  a  penal  statute,  to  wit,  section  4531  of  the  Revised  Stat- 
utes of  Idaho.  The  supreme  court  of  Montana,  in  construing 
a  similar  statute,  says:  ''It  is  needless  to  observe  that  the 
law  is  highly  penal  in  its  character.  By  way  of  punishment, 
it  subjects  the  wrongdoer  in  certain  cases  to  an  extraordinary 
liability  for  the  property  of  another  appropriated  to  his  own 
use."  {McDonald  v.  Montana  Wood  Co.,  14  Mont.  88,  43 
Am.  St.  Rep.  616,  35  Pac.  670;  Keyes  v.  Prescott,  32  Vt  86; 
Hughes  v,  Stevens,  36  Pa.  St.  320.)  Possession  is  title.  It 
is  not  strong  title,  but  is  evidence  of  some  interest,  sufficient 
to  put  the  opposite  party  on  guard.  (Feirbaugh  v.  Master- 
son,  1  Idaho,  135.)  A  purchaser  of  an  estate  who  knows  that 
it  is  in  the  possession  of  a  person  other  than  the  vendor  with 
whom  he  is  dealing  is  thereby  charged  with  a  constructive 
notice  of  all  the  interest,  right  and  equity  which  such  pos- 
sessor may  have  in  the  land.  (2  Pomeroy's  Equity  Juris- 
prudence, 2d  ed.,  sec.  614,  and  cases  cited.) 

Robertson,  Miller  &  Rosenhaupt,  W.  L.  Husbands,  P.  C. 
Shine  and  Edwin  McBee,  for  Respondents. 

This  waiver  of  treble  damages  did  not  mislead  defendant  to 
its  prejudice  in  its  defense.  It  was  entirely  proper  to  permit 
this  waiver;  the  allegations  were  in  no  way  charged.  (Rev. 
Stats.  1887,  sec.  4225;  Aulback  v,  Dahler,  4  Idaho,  654,  43 
Pac.  322;  Hawkins  v.  Pocatello  Water  Co.,  3  Idaho,  766,  35 
Pac.  711;  People  v.  Slocum,  1  Idaho,  62-74;  Kdly  v.  Clark, 
21  Mont.  291,  69  Am.  St.  Rep.  668,  42  L.  R.  A.  621,  53  Pac 
D59.)     Courts  under  the  statute  disregard  defects  of  pleading 
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not  affecting  substantial  rights.  (Bev.  Stats.  1887,  sec.  4231.) 
The  defense  being  based  on  a  claim  for  growing  trees  and 
rights  of  way  extending  for  five  years,  claiming  through  a 
verbal  agreement  and  against  a  positive  written  prohibition 
in  the  contract  under  which  appellant  claims,  renders  such 
claim  void  as  against  the  statute  of  frauds.  {Thayer  v.  Rock, 
13  Wend.  (N.  Y.)  53;  1  Mechem  on  Sales,  sec.  336.)  The 
property  was  conveyed  by  the  so-called  bill  of  sale  which  was 
neither  signed  by  the  Northern  Pacific  Railroad,  the  owner  of 
the  land,  or  by  Mrs.  Gumaer,  the  purchaser  thereof,  and  could 
convey  no  title.  (Laws  1887,  see.  6007 ;  McOinness  v.  Stan- 
field,  6  Idaho,  372,  55  Pac.  1020;  People  v.  White,  6  Cal.  75; 
Comp.  Code,  sec.  2400,  and  cases  there  cited.)  The  court  will 
presume,  in  the  absence  of  the  record  in  favor  of  the  validity 
of  the  judgment  of  the  court  below,  that  proper  instructions 
covering  the  point  were  given.  {Hopkins  v,  Utah  Northern 
B.  R.  Co.,  2  Idaho,  300,  13  Pac.  343;  State  v.  0 'Donald,  4 
Idaho,  343,  39  Pac.  556 ;  Pennsylvania  Co.  v.  Boy,  102  U.  S. 
451,  26  L.  ed.  141.  See  Elliott's  Appellate  Procedure,  par. 
701.) 

STOCKSLAGER,  C.  J.— This  complaint  alleges  that  the 
defendants — respondents — are  husband  and  wife;  that  de- 
fendant— appellant — is  a  private  corporation  under  authority 
of  the  state  of  Washington;  that  plaintiffs  are  the  owners 
of  certain  lands  in  Kootenai  county,  which  is  community 
property,  and  that  they  aVe  in  possession  of  such  lands.  That 
the  defendant,  at  divers  and  sundry  times  within  the  past 
twelve  months,  wrongfully,  unlawfully  and  willfully,  without 
any  title  or  authority  so  to  do,  entered  upon  said  lands  above 
described,  cut  and  removed  therefrom  and  off  of  said  lands 
quantities  of  valuable  timber  then  and  there  growing  upon 
said  lands  and  belonging  to  and  being  the  property  of  the 
plaintiffs,  with  full  knowledge  of  the  ownership  of  said  lands 
and  timber  by  plaintiffs,  and  full  knowledge  of  the  fact  that 
defendant  had  no  right  or  title  to  said  lands  or  timber  or 
any  authority  to  enter  upon  said  lands  or  cut  or  remove  any 
of  said  timber  therefrom.  Then  follows  an  estimate  of  the 
Idaho,  Vol.  11—38 
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kind,  quantity  and  quality  and  value  of  such  timber  alleged 
to  have  been  cut  and  removed  from  said  lands  to  the  said  mill 
of  appellant,  and  there  sawed  said  timber  into  lumber  and 
converted  the  same  to  its  own  use.  Another  allegation  is  that 
defendant,  at  the  same  time  and  times  of  cutting  and  remov- 
ing said  timber  from  plaintiffs'  lands,  destroyed  and  con- 
verted to  its  own  use  eighty  rods  of  rail  fencing  on  said  lands 
belonging  to  plaintiffs,  which  fencing  was  at  the  time  of  said 
conversion  and  destruction  of  the  value  of  $100.  Also  at  the 
same  time  and  times  defendant  took,  destroyed  and  converted 
to  its  own  use  two  thousand  seedling  apple  trees,  the  same  then 
and  there  being  in  a  nursery  on  plaintiffs'  land,  the  value  of 
which  is  alleged  to  be  $500.  Plaintiffs  pray  for  judgment 
as  follows:  For  the  timber,  $5,529.25;  fence,  $100;  apple 
trees,  $500.  The  answer  admits  that  respondents  are  husband 
and  wife,  and  that  the  defendant  is  a  private  corporation  as 
alleged  in  the  complaint.  All  the  other  allegations  are  de- 
nied. As  afSrmative  defense  the  defendant  avers  that  at  a 
time  long  prior  to  the  dates  mentioned  in  plaintiffs'  com- 
plaint, and  at  a  time  prior  to  plaintiffs  becoming  possessed 
of  any  right,  title,  claim  or  interest  in  or  to  said  lands,  to 
wit,  November  12,  1901,  and  for  a  long  time  prior  thereto, 
the  North  Idaho  Land  Company,  Limited,  a  corporation,  was 
the  sole  and  exclusive  owner  and  holder  of  a  contract  for  the 
purchase  of  the  premises  described  in  plaintiffs'  complaint, 
including  all  timber  growing  or  being  upon  said  premises 
from  the  Northern  Pacific  Railway  Company,  a  corporation, 
being  then  the  owner  in  fee  of  the  whole  of  said  premises, 
and  the  said  North  Idaho  Land  Company,  Limited,  was  upon 
said  date  and  for  a  long  time  prior  thereto  had  been  in  full, 
complete  and  absolute  possession  of  said  premises.  That  on 
said  date,  November  12,  1901,  said  North  Idaho  Land  Com- 
pany, Limited,  for  a  valuable  consideration,  sold,  assigned, 
transferred  and  delivered,  by  good  and  sufl5cient  bill  of  sale 
to  the  White  Pine  Lumber  Company,  a  corporation,  all  its 
right,  title,  claim  and  interest  in  and  to  all  the  growing,  stand- 
ing or  down  timber  upon  said  lands  suitable  for  sawing  pur- 
poses, down  to  the  size  of  ten  inches  in  diameter,  sixteen 
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feet  from  the  ground,  together  with  the  privilege  and  right 
to  go  upon  and  across  said  premises  for  the  purpose  of  cutting 
and  removing  said  timber  therefrom,  which  bill  of  sale  is 
annexed  to  this  answer,  marked  exhibit  *'A,"  and  made  a 
part,  etc.,  and  the  said  defendant  then  and  there  entered  into 
the  possession  and  occupancy  of  said  lands  for  the  purpose 
of  cutting  and  removing  said  timber  therefrom,  and  there- 
after continued  in  the  sole  and  exclusive  possession  and  oc- 
cupancy of  said  lands  at  all  times  prior  to  the  first  day  of 
September,  1903,  and  defendant  alleges  that  said  Howard  B. 
Qumaer  was  on  the  twelfth  day  of  November,  1901,  and  for  a 
long  time  prior  thereto  had  been,  and  is  now,  an  officer,  to 
wit,  a  trustee  of  the  North  Idaho  Land  Company,  Limited, 
and  that  the  said  sale  and  delivery  of  said  timber  to  defendant 
as  hereinbefore  alleged  was  made  with  the  full  knowledge  and 
consent,  and  the  acquiescence  and  approval  of  the  said 
Gumaer  and  his  wife,  and  defendant  alleges  that  whatever 
right,  title  or  interest  said  plaintiffs,  or  either  of  them,  have 
or  claim  to  have  in  said  premises  was  acquired  with  full 
knowledge  and  information  concerning  this  defendant's  right, 
title  and  interest  in  and  to  the  timber  growing  and  being 
thereon;  and  defendant  alleges  that  said  plaintiffs  and  each 
of  them  have  repeatedly,  both  before  and  after  they  began 
to  claim  and  assert  that  they  had  acquired  some  right,  title, 
claim  or  interest  in  or  to  said  premises,  or  some  portion  or 
part  thereof,  recognized  and  confessed  to  this  defendant  by 
word  and  action  that  this  defendant  was  the  owner  and  en- 
titled to  cut  and  remove  all  timber  from  said  lands  measuring 
in  diameter  over  and  above  ten  inches  at  a  distance  of  sixteen 
feet  from  the  ground;  and  defendant  alleges  that  said  North 
Idaho  Land  Company,  Limited,  continued  during  all  the  time 
hereinbefore  mentioned  from  the  fifteenth  day  of  December, 
1902,  to  be  the  sole  and  exclusive  owner  and  holder  of  said 
contract  for  the  purchase  of  said  lands  and  the  whole  thereof 
from  the  Northern  Pacific  Railway  Company,  save  and  except 
the  timber  standing,  growing  and  being  on  said  lands  above 
ten  inches  in  diameter,  sixteen  feet  from  the  ground  thereto- 
fore sold  and  assigned  to  the  White  Pine  Lumber  Company 
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as  above  alleged,  on  the  twelfth  day  of  November,  1901 ;  and 
defendant  alleges  that  on  the  fifteenth  day  of  December,  1902, 
said  North  Idaho  Land  Company  sold,  assigned,  transferred 
and  delivered  the  said  contract  for  the  purchase  of  said  lands 
and  the  whole  thereof  to  Lucy  J.  Gumaer,  save  and  except, 
however,  the  timber  standing,  growing  and  being  thereon  there- 
tofore sold  and  assigned  to  the  White  Pine  Lumber  Company 
as  above  alleged;  and  defendant  alleges  that  said  plaintiff, 
Lucy  J.  Gumaer,  purchased,  took  and  received  said  contract 
for  the  purchase  of  said  lands  with  full  and  complete  notice 
and  knowledge  of  the  fact  that  the  said  North  Idaho  Land 
Company,  Limited,  a  corporation,  had  theretofore,  by  good 
and  sufficient  bill  of  sale  and  transfer  of  possession,  for  a 
valuable  consideration,  sold  and  assigned  to  the  White  Pine 
Lumber  Company  aU  the  right,  claim  and  interest  in  and  to 
the  timber  standing,  growing  and  being  on  said  lands  of  the 
size  above  ten  inches,  and  could  not  therefore  transfer  or  as- 
sign any  interest  in  or  to  said  described  timber  or  any  portion 
thereof  to  said  plaintiff,  Lucy  JT.  Gumaer,  and  defendant  al- 
leges that  whatever  right,  title,  claim  or  interest  in  and  to 
said  lands  or  any  portion  thereof  which  plaintiffs  or  either 
of  them  may  have  or  claim  to  have,  is  derived  through  the 
above-described  contract  for  the  purchase  of  said  lands,  and 
was  acquired  with  full  knowledge,  notice  and  recognition  of 
the  defendant's  claim,  interest  in,  and  title  to  the  timber 
growing  thereon.  That  whatever  right,  title,  claim  or  interest 
in  or  to  said  premises  or  any  portion  or  part  thereof,  which 
said  parties  or  either  of  them  may  have,  is  secondary,  sub- 
servient, inferior  and  subject  to  defendant's  right  and  title 
to  said  described  timber  growing  and  being  upon  said  lands. 
The  bill  of  sale  attached  to  and  made  a  part  of  the  aflBrm- 
ative  answer  as  exhibit  **A"  is  in  the  usual  form  and  pur- 
port to  convey  "all  of  the  growing,  standing  and  down  tim- 
ber suitable  for  sawing  or  milling  purposes,  down  to  a  size 
of  ten  inches  in  diameter,  sixteen  feet  from  the  ground;  all 
other  timber  to  be  left  and  remain  on  the  lands."  The  con- 
sideration named  is  $350.  On  these  issues  the  case  was  tried 
with  a  jury,  and  a  verdict  for  one  thousand  dollars  damages 
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was  returned  in  favor  of  the  plaintiffs,  and  judgment  ordered 
entered  in  compliance  with  the  verdict.  A  motion  for  a  new 
trial  was  filed,  statement  settled,  and  motion  overruled.  The 
appeal  is  from  the  order  overruling  the  motion  for  a  new 
trial. 

The  record  contains  eleven  assignments  of  error  occurring 
at  the  trial,  and  specifies  six  reasons  why  the  evidence  is  in- 
sufficient to  justify  the  verdict  The  first  six  assignments  of 
alleged  error  occurring  at  the  trial  relate  to  the  admission 
and  rejection  of  evidence,  and  may  be  disposed  of  later  if 
considered  necessary  to  a  final  disposition  of  the  case  in  this 
court.  The  seventh  assignment  is  based  on  the  refusal  of  the 
court  to  sustain  a  motion  for  nonsuit.  It  is  shown  by  the 
record  that  on  the  trial  before  any  evidence  was  taken,  plain- 
tiffs waived  claim  for  treble  damages,  and  there  does  not  ap- 
pear to  have  been  any  objection  to  such  waiver  on  behalf  of 
appellant.  The  motion  for  nonsuit  is  as  follows :  *'Now  comes 
the  defendant  in  the  above-entitled  cause,  and  moves  the  court 
for  a  nonsuit  for  the  following  reasons,  to  wit:  1.  That  the 
complaint  of  the  plaintiffs  herein  is  based  upon  section  4531 
of  the  .Revised  Statutes  of  Idaho,  which  is  a  penal  statute, 
and  this  action  being  brought  upon  said  statute,  a  purely 
statutory  remedy  is  sought  to  be  enforced;  2.  That  plaintiffs 
in  open  court  have  expressly  waived  their  right  to  rely  upon 
this  statutory  remedy,  and  by  waiving  that  remedy  their  com- 
plaint does  not  state  a  cause  of  action,  and  there  is  no  longer 
any  issue  of  law  or  fact  to  be  determined  by  the  court  or 
jury."  The  section  of  the  statute  above  referred  to  is  as 
follows:  "Any  person  who  cuts  down  or  carries  off  any  wood 
or  underwood,  tree,  or  timber,  or  girdles,  or  otherwise  in- 
jures any  trees  or  timber  on  the  land  of  another  person,  or  on 
the  street  or  highway  in  front  of  any  person's  house,  village, 
or  city  lot,  or  cultivated  ground;  or  on  the  common  or  public 
grounds  of  or  in  any  city  or  town;  or  on  the  street  or  high- 
way in  front  thereof,  without  lawful  authority,  is  liable  to 
the  owner  of  such  land,  or  to  such  city  or  town,  for  treble 
the  amount  of  damages  which  may  be  assessed  therefor,  in  a 
civil  action,  in  any  court  having  jurisdiction." 
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Counsel  for  appellant  insists  that  this  motion  shonld  have 
been  sustained.  He  calls  attention  to  McDonald  et  al.  v. 
Montana  Wood  Co.,  14  Mont.  88,  43  Am.  St  Eep.  616, 
35  Pac.  668,  in  support  of  his  contention;  but  we  do 
not  think  this  decision  is  comforting  to  appellant.  The 
jury  returned  a  verdict  for  plaintiffs  for  $549.63,  which 
being  trebled,  amounted  to  $1,648.49,  for  which  amount  judg- 
ment was  entered.  Appeal  was  prosecuted  in  the  supreme 
court  and  there  it  was  held  that:  ^'The  evidence  in  the  case 
does  not  support  the  contention  that  there  was  any  willful- 
ness, wantonness  or  maliciousness  in  the  acts  or  conduct  of 
the  defendant.  We  therefore  think  that  the  evidence  did 
not  justify  the  rendering  of  judgment  for  treble  damages 
against  defendant  in  this  case.  It  is  ordered  that  the  judg- 
ment of  the  court  below  be  modified  by  rendering  judgment 
in  favor  of  plaintiff  and  against  defendant  for  the  amount 
of  actual  damages  found  by  the  jury,  and  in  other  respects 
the  judgment  is  affirmed  as  modified."  In  the  case  at  bar, 
the  question  of  treble  damages  is  not  before  us  for  modifica- 
tion of  the  judgment,  that  question  having  been  disposed 
of  by  waiver  of  any  claim  for  treble  damages  by  plaintifib 
before  any  evidence  was  introduced. 

Counsel  for  appellant  in  his  brief  states:  "The  complaint 
being  in  express  language,  based  upon  a  penal  statute,  the 
fact  that  plaintiffs  at  the  opening  of  the  trial  waived  treble 
damages  would  not  entitle  them  to  judgment  without  amend- 
ing their  complaint."  We  cannot  give  our  assent  to  this 
contention.  The  complaint  informed  the  defendant  of  the 
demand  for  actual  damages,  then  asked  that  the  amount  so 
found  should  be  trebled  under  the  statutes.  Before  the  trial 
this  latter  demand  was  waived.  How  could  this  waiver  re- 
sult in  injury  or  in  any  way  prejudice  the  rights  of  or  mis- 
lead the  defendant  in  the  trial  of  the  action!  The  com- 
plaint had  been  accepted  as  sufficient  by  the  defendant  as 
no  demurrer  seems  to  have  been  filed.  It  met  the  issue  pre- 
sented by  the  plaintiffs  in  their  complaint  by  denying  title 
in  plaintiffs  prejudicial  to  the  defendant's  right  to  cut  and 
remove  the  timber  of  a  certain  size  from  the  land  in  con- 
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troversy  under  and  by  virtue  of  the  bill  of  sale  which  is  made 
a  part  of  their  affirmative  answer.  This  being  true — and  it 
is  shown  by  the  record — the  only  effect  of  the  waiver  was 
likely  to  benefit  defendant.  The  same  issues  were  to  meet 
whether  the  judgment  should  be  for  actual  damages  or 
whether  it  was  to  be  trebled  under  the  statute.  (See  Rev. 
Stats.,  sees.  4225,  4231;  Kelly  v.  Clark,  21  Mont.  291,  69  Am. 
St  Rep.  668,  42  L.  R.  A.  621,  53  Pac.  959.)  In  HawJcins  v. 
Pocatello  Water  Co.,  3  Idaho,  766,  35  Pac.  711,  section  4231 
above  referred  to  is  construed.  Again,  if  counsel  for  ap- 
pellant believed  that  the  waiver  of  treble  damages  would  in 
any  way  affect  his  rights  or  prejudice  him  in  his  trial  of 
the  issue  involved,  it  was  his  duty  to  notify  the  court  then 
and  there  of  that  fact  and  ask  for  relief.  {Aulbach  v.  Dah- 
ler,  4  Idaho,  654,  43  Pac.  322.)  The  motion  for  nonsuit 
was  properly  denied. 

The  next  question  we  will  consider  is  the  rights  of  appel- 
lanty  if  any,  under  the  bill  of  sale  from  the  North  Idaho 
Land  Company  Limited.  It  will  be  remembered  that .  the 
Northern  Pacific  Railway  Company  was  the  owner  in  fee 
of  the  land  in  dispute,  and  on  the  thirteenth  day  of  May, 
1897,  contracted  to  sell  the  same  with  certain  restrictions 
and  conditions,  to  one  John  Lockhart.  Thereafter,  and  on 
the  first  day  of  December,  1899,  said  Lockhart,  by  and  with 
the  approvel  of  Thomas  Cooper,  who  signs  himself  Western 
Land  Agent,  evidently  of  the  Northern  Pacific  Railway  Com- 
pany, for  a  consideration  of  $60.10,  assigned  all  of  his  right, 
title,  interest  and  claim  in  and  to  the  North  Idaho  Land 
Company,  Limited.  This  assignment  is  acknowledged  on  the 
eleventh  day  of  February,  1902.  The  North  Idaho  Land 
Company,  Limited,  for  a  consideration  of  $300,  assigned  its 
contract  of  purchase  of  the  land  in  dispute  to  Lucy  J.  Gu- 
maer  with  all  its  rights,  title,  interest  and  claim,  to  said  land. 
This  assignment  is  acknowledged.  Afterward,  and  on  the 
fifteenth  day  of  December,  1902,  an  assignment  from  the 
same  party  to  Mrs.  Gumaer,  same  consideration  and  condi- 
tions, was  acknowledged  and  is  a  part  of  the  record  before 
us. 


Digitized  by 


Google 


600  OuMAEB  V.  White  Pine  etc.  Co.      [11  Idaho, 

Opinion  of  the  Coart — Stockslager,  C.  J. 

This  brings  us  to  the  bill  of  sale,  Defendant's  Exhibit  "2." 
It  is  in  the  usual  form  and  purports  to  convey  all  the  right, 
title,  interest  and  claim  of  the  North  Idaho  Land  Company, 
Limited,  in  and  to  all  the  growing,  standing  or  down  tim- 
ber suitable  for  sawing  or  milling  purposes  down  to  the  size 
of  ten  inches  in  diameter,  sixteen  feet  from  the  ground,  all 
other  timber  of  smaller  size  to  be  left  standing  and  remain 
on  the  land.  It  further  provides  that:  "All  of  said  timber 
is  to  be  cut  and  removed  within  a  reasonable  time  and  on 
or  before  five  years  from  date.*'  Gives  right  to  enter  on 
said  lands  and  remove  said  timber  at  all  times,  and  privi- 
lege to  cut  and  build  roads  on  the  land.  This  bill  of  sale  is 
signed  as  follows:  '* North  Idaho  Land  Company,  by  M.  S. 
Lindsay,  Manager.  Signed,  sealed  and  delivered  in  pres- 
ence of  A.  V.  Bradrick.  Attest:  E.  A.  Lindsay,  Secretary." 
M.  S.  Lindsay  signs  the  instrument  as  manager,  and  then 
as  notary  public  for  Kootenai  county,  takes  the  acknowledg- 
ment of  E.  A.  Lindsay  as  secretary  of  the  company,  who 
signs  the  instrument  as  above  indicated.  The  original  contract 
between  the  Northern  Pacific  Railway  Company  and  John 
Lockhart,  contains,  among  numerous  others,  the  following  pro- 
vision: **The  party  of  the  second  part  will  not  cut  and  re- 
move or  allow  to  be  cut  and  removed  any  timber  from  the 
said  lands  without  permission  from  the  Western  Land  Agent 
of  the  party  of  the  first  part  until  the  land  shall  have  been 
paid  for  in  fuU."  It  does  not  appear  from  the  record  that 
anyone  ever  had  the  permission  from  the  Northern  Pacific 
Railway  Company  to  cut  or  remove  any  timber  from  this 
land.  All  assisrnments  are  based  on  the  original  contract 
of  Lockhart  to  purchase  the  land  from  the  Northern  Pacific 
Railway  Company.  By  the  terms  of  this  contract  Mr.  Lock- 
liart  was  not  permitted  to  cut  the  timber  until  the  entire 
purchase  price  was  paid.  This  being  true,  we  are  at  a  loss 
to  uiulorstand  how  he  could,  by  assignment,  bill  of  sale,  quit- 
claim  deed  or  any  other  conveyance  known  to  the  law,  con- 
voy a  ricrht  which  his  contract  did  not  give  or  grant  to  him; 
that  is,  to  cive  a  conveyance  thst  would  permit  the  timber 
to  be  out  and  removed  before  the  contract  was  completed 
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It  is  urged  by  counsel  for  respondents  that  the  timber  grow- 
ing upon  the  land  in  dispute  was  a  part  of  the  really,  and 
hence  could  not  be  conveyed  by  bill  of  sale.  This  is  perhaps 
true,  but  unimportant  to  a  determination  of  the  issue  in- 
▼olved.  It  is  not  claimed  that  appellant  had  purchased  the 
timber  from  the  Gumaers  or  either  of  them,  only  that  they 
had  notice  of  such  purchase  from  the  North  Idaho  Land  Com- 
pany, by  appellant,  of  timber  of  certain  dimensions  grow- 
ing or  being  on  the  land,  including  down  timber,  within  cer- 
tain dimensions.  It  is  shown  that  final  payment  was  made 
by  Lucy  J.  Gumaer,  and  that  the  deed  from  the  railway 
company  was  delivered  to  her  under  the  terms  of  the  con- 
tract, by  which  appellant  claims  the  right  to  cut  and  remove 
the  timber  it  is  expressly  prohibited ;  and  whilst  the  railway 
company  through  its  western  aj^ent,  Mr.  Cooper,  approves 
the  assignment  by  Lockhart  to  the  North  Idaho  Land  Com- 
pany, of  all  its  right,  title,  interest  and  claim  to  the  land, 
it  is  not  shown,  neither  is  it  claimed  that  his  sanction  or 
approval  of  the  assignment  carried  with  it  the  right  to  cut 
the  timber.  In  our  view  of  the  case  no  one  ever  had  the 
right  to  cut  or  remove  any  of  the  timber  growing  on  this 
land  (unless  it  be  for  domestic  use,  and  then  only  by  the 
occupant),  until  the  final  payment  was  made  and  this  it  is 
conceded  to  have  been  made  by  Mrs.  Gumaer.  If  this  is 
true,  no  one  prior  to  that  time  had  the  right  to  either  cut 
or  in  any  manner  dispose  of  such  timber,  and  the  bill  of 
sale  from  the  North  Idaho  Land  Company  to  appellant  or 
any  other  conveyance  purporting  to  convey  the  right  to  cut 
the  timber  before  final  payment  was  made  as  provided  for 
in  the  contract  was  a  nullity. 

It  is  urged  that  the  verdict  of  the  jury  is  excessive.  The 
plaintiffs  ask  for  damages  in  excess  of  $5,000,  and  the  jury 
returned  a  verdict  for  $1,000 — ^less  than  one-fifth  of  the  de- 
mand. We  have  no  way  of  ascertaining  how  the  jury  reached 
its  conclusion.  It  is  sufficient  to  say  that  evidence  was  in- 
troduced amply  supporting  the  verdict,  and,  as  has  been  so 
frequently  said  by  this  court,  where  there  is  evidence  to 
support  the  verdict  or  there  is  a  substantial  conflict,  the 
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verdict  of  the  jarj  will  not  be  disturbed.    TV^e  ean  see  no 
rea.son  to  modify  or  change  the  rule  now. 

Other  assignments  are  urged  by  eonnael  for  appellant  as 
to  the  admission  and  rejection  of  evidence  and  the  giving 
and  refusal  to  give  certain  instructions.  W^e  are  not  fur- 
nished with  all  the  instructions  given  by  the  court,  and  hence 
'-annot  detemune  whether  appellant's  requests  should  have 
been  given  or  not.  It  is  presumed  that  the  court  fuiJy  and 
fairly  instructed  the  jury  on  all  the  issues  involved,  and  un- 
less the  record  shows  the  instructions  as  given  by  the  court, 
we  cannot  know  whether  error  was  committed  or  not.  If 
the  court  gave  the  instructions  covering  all  the  issues,  but 
in  different  language,  it  was  not  error  to  refuse  these  re- 
quests. In  so  far  as  the  assignments  of  error  are  baaed  upon 
the  refusal  of  the  court  to  permit  certain  questions  to  be 
answered,  in  our  view  of  the  case  they  were  properly  re- 
jected, as  the  only  question  to  be  determined  was:  What,  if 
any,  was  the  damage  sustained  by  the  plaintiflb  in  cutting 
and  removing  the  timber  and  breaking  down  the  fence  and 
permitting  the  destruction  of  the  apple  trees!  These  ques- 
tions were  all  fairly  before  the  jury  and  they  determined  the 
questions  by  their  verdict,  and  we  think  it  is  sustained  by  the 
evidence.  The  judgment  is  alarmed,  with  costs  to  respond- 
ents. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(December  27,  1905.) 

STONEBURNER  v.  STONEBURNEB. 
[83  Pac.  938.] 
DivoBCE — ^Desertion — ^Recrimination — ^Reconciliation. 

1.  Divorce  is  a  remedy  for  the  innocent  and  win  not  be  granted 
to  one  who  is  shown  to  be  guilty  of  a  similar  offense  against  the 
marital  contract  as  that  of  which  he  or  she  complains. 

2.  The  defense  or  recrimination  in  divorce  suits  is  recognised  and 
adopted  b/  sections  2464  and  2466  of  the  Revised  Statutes,  and 
constitutes  a  complete  bar  to  a  recovery  where  the  defendant  shows 
a  valid  existing  cause  of  action  against  the  plaintiff. 

3.  As  to  whether  or  not  a  husband  can,  while  himself  a  deserter 
of  his  wife,  change  the  domicile  to  a  foreign  jurisdiction,  and  after 
causing  the  wife  to  go  to  such  jurisdiction,  in  defending  an  action 
prosecuted  by  him,  and  there  solicit  her  to  come  and  live  with  him 
in  the  new  home  and  thereby  convert  her  into  a  deserter  of  her  hus- 
band, considered. 

4.  In  cases  of  desertion  the  offending  party  may  at  any  time  re- 
turn and  offer  reconciliation,  and  the  injured  spouse  cannot  reject 
such  offer  if  made  prior  to  the  expiration  of  the  one  year  period 
during  which  time  the  desertion  ripens  into  a  cause  of  action,  but 
if  made  after  the  right  of  action  has  accrued,  the  injured  spouse 
may  reject  such  offer  without  thereby  assuming  the  attitude  of  an 
offender  against  the  marital  contract. 

5.  Evidence  examined  and  considered  and  held  insoifieient  to  war- 
rant a  decree  of  divorce  in  favor  of  the  plaintiff. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  in  and  for  Nez  Perce  County.  Honorable  Edgar  C. 
Steele,  Judge. 

Action  by  plaintiff  for  a  decree  of  divorce  on  the  grounds 
of  desertion.  Denials  and  defense  of  recrimination  on 
grounds  of  desertion.  Judgment  for  plaintiff  and  defendant 
appeals.    Beversed. 

The  facts  are  stated  in  the  opinion. 
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Eugene  O'Neill,  for  Appellant. 

A  court  should  dismiss  a  case  when  such  evidence  is  given 
on  the  ground  that  it  will  not  aid  a  wrongdoer,  and  if  it 
appears  that  both  are  in  fault,  it  will  leave  them  where  it 
finds  them,  is  elementary  law.  (2  Bishop  on  Marriage  and 
Divorce,  sec.  87 ;  Conant  v.  Conant,  10  Cal.  249,  70  Am.  Dec. 
717;  Eev.  Stats.,  sec.  4354,  subds.  4,  5;  Church  v.  Church, 
16  R.  I.  668,  19  Atl.  244,  7  L.  R.  A.  385;  Day  v.  Day  (Kan.), 
80  Pac.  975;  Bedington  v.  Bedington,  2  Colo.  App.  8,  29 
Pac.  811.)  For  the  rule  in  England,  when  the  plaintiff  in 
his  evidence  shows  misconduct,  see  Timmings  v.  Timmings, 
3  Hagg.  Ecc.  76,  5  Eng.  Ecc.  Rep.  22,  cited  in  Bed- 
ington V.  Bedington,  2  Colo.  App.  131,  29  Pac.  812; 
Hoif  V,  Hoff,  48  Mich.  281,  12  N.  W.  160;  Pease  v.  Pease. 
72  Wis.  139,  39  N.  W.  133,  134;  Huhiard  v.  Hubhard,  74 
Wis.  650,  43  N.  W.  655,  6  L.  R.  A.  58 ;  Otway  v.  Otway,  L. 
R.  13  Prob.  Div.  141;  Clapp  v.  Clapp,  97  Mass.  531;  Handy 
V.  Handy,  124  Mass.  394;  Wheeler  v.  Wheeler,  18  Or.  261, 
24  Pac.  900;  Hale  v.  Hale,' ^7  Tex.  336,  26  Am.  Dec.  294; 
Maitox  v.  Mattox,  2  Ohio,  233,  15  Am.  Dec.  547;  Nagle  v. 
Nagel,  12  Mo.  53;  Morrison  v.  Morrison,  62  Mo.  App.  299; 
Fisher  v.  Fisher,  93  Md.  298,  48  Atl.  833;  Tracey  v.  Tracey 
(N.  J.),  43  Atl.  713;  2  Kent's  Commentaries,  100;  14 
Cyc.  648,  and  authorities  there  cited;  Tracey  v,  Tracey 
(N.  J.),  43  Atl.  713,  715.  Moreover,  it  affirmatively  ap- 
pears from  the  evidence  that  the  time  the  plaintiff  pre- 
tends to  have  asked  defendant  to  live  with  him  as  his  wife 
he  had  both  deserted  and  abandoned  without  cause  and  had 
failed  to  provide  for  her  for  more  than  the  statutory  time- 
and  she  was  not  obliged  or  required  under  the  law  to  return 
to  and  live  with  plaintiff  no  matter  what  the  invitation  ex- 
tended to  her.  This  is  the  law  on  that  proposition.  If  it 
were  not,  all  right  under  the  divorce  statute  could  be  ended 
by  asking  the  injured  party  to  live  with  or  condone  the  of- 
fense of  the  wrongdoer.  The  request  comes  too  late  when 
the  offender's  wrongdoing  has  ripened  into  a  cause  for  a 
divorce  against  him.     {Benkert  v.  Benkert,  32  Cal.  469,  472; 
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Argument  for  Bespondent. 

Coe  V.  Coe  (N.  J.,  Feb.  1905),  59  Atl.  1059.)  The  decision 
of  the  court  is  against  law,  as  not  all  the  issues  raised  by 
the  pleadings  are  passed  upon  or  found  by  the  court.  This 
is  ground  for  the  reversal  of  the  judgment.  {Cassidy  v. 
Cassidy,  63  Cal.  352;  Roeding  v.  Perasso,  62  Cal.  515;  Dunn 
v.  Dunn,  62  Cal.  176-178;  Lang  v.  Specht,  62  Cal.  145; 
Knight  v.  Roche,  56  Cal.  15,  17,  18 ;  Soto  v.  Irvine,  60  Cal. 
436-438;  Brown  v.  Burbank,  59  Cal.  535-538;  First  Nat 
Bank  v.  Williams,  2  Idaho,  670-675,  23  Pac.  552;  Hayne  on 
New  Trial  and  Appeal,  pp.  280,  281,  sees.  99,  239,  240.) 
Neither  language  unbecoming  or  acts  that  might  be  consid- 
ered indecorous,  count  for  anything  on  a  proposition  of 
cruelty.  It  must  be  alleged,  and  the  acts  must  be  both  al- 
leged and  proven  to  have  been  such  as  to  affect  the  health 
or  to  cause  great  mental  suffering.  (Morris  v.  Morris,  14 
Cal.  76,  73  Am.  Dec.  615.)  Also  holding  that  the  plaintiff's 
conduct  must  be  free  from  blame.  (Powelson  v.  Powelson, 
22  Cal.  359;  Waldron  v.  Wdldron,  85  Cal.  251,  24  Pac.  649, 
858,  9  L.  B.  A.  487;  Smith  v.  Smith,  124  Cal.  651,  57  Pac. 
573.  See  also,  as  to  abusive  or  improper  language,  Lockwood 
V.  Lockwood,  43  Mich.  230,  5  N.  W.  96 ;  Johnson  v.  Johnson, 
49  Mich.  639,  14  N.  W.  670;  Oleason  v.  Oleason,  16  Neb.  15,  19 
N.  W.  784;  Schoessow  v.  Schoessow,  83  Wis.  553,  53  N.  W. 
856.) 

George  W.  Tannahill,  for  Bespondent. 

Becrimination  cannot  be  pleaded  as  a  defense  unless  the 
dasertion  alleged  in  the  complaint  is  admitted  by  the  an- 
swer. (Eggerth  v.  Eggerth,  15  Or.  626,  16  Pac.  650;  Hoff- 
man V,  Hoffman,  43  Mo.  547;  Warner  v.  Warner,  54  Mich. 
492,  20  N.  W.  557,  and  cases  cited.  Doolittle  v.  Doolittle, 
78  Iowa,  691,  43  N.  W.  616,  6  L.  B.  A.  187;  Dennison  v. 
Dennison,  4  Wash.  705,  30  Pac.  1100;  Reddington  v.  Red- 
dington,  2  Colo.  App.  8,  29  Pac.  811 ;  Hoff  v.  Hoff,  48  Mich. 
281,  12  N.  W.  160.)  The  defendant  was  responsible  for  the 
separation  and  cannot  complain.  {Hardin  v.  Hardin,  17 
Ala.  250,  52  Am,  Dec.  170;  Schichtl  v.  Schichtl,  88  Iowa,  210, 
55  N.  W.  309;  Day  v.  Day,  84  Iowa,  221,  50  N.  W.  979; 
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DoolittU  v*  DooUttle,  78  Iowa,  691,  43  N.  W.  616,  6  L.  R. 
A.  187;  Lea  v.  Lea,  99  Mass.  493,  96  Am.  Dec.  772,  and  note; 
Stocking  v.  Stocking,  76  Minn.  292,  79  N.  W.  172;  Neff  v. 
Neff,  20  Mo.  App.  182;  Kikel  v,  Kikel,  25  Neb.  256,  41  N. 
W.  180.)  The  absence  of  findings  of  fact  from  the  roll  does 
not  establish  that  error  was  committed.  Under  the  rule  re- 
ferred to,  we  cannot  presume  that  the  findings  were  not 
waived;  the  necessary  intendment  in  support  of  the  judg- 
ment is  the  other  way.  We  cite  further:  Bohy  v.  Boby,  10 
Idaho,  139,  77  Pac.  215;  Gwin  v.  Owin,  5  Idaho,  271,  48  Pae. 
295;  Gamble  v.  DunweU,  1  Idaho,  268;  Hazard  v.  Cole,  1 
Idaho,  276;  Broadbent  v.  Brumback,  2  Idaho,  366,  16 
Pac.  555 ;  McOuire  v.  Lamb,  2  Idaho,  378,  17  Pac.  749.  The 
court  found,  in  the  case  at  bar,  that  all  the  material  all^a- 
tions  in  the  complaint  are  supi>orted  by  the  Bevised  Stat- 
utes of  Idaho  of  1887,  sections  4420,  4421.  If  the  evidence 
is  conflicting  and  the  findings  are  approved  by  the  trial 
court  they  will  not  be  disturbed  on  appeaL  {Creedan  v,  Pat- 
rick,  3  Neb.  (unofficial)  459,  91  N.  W.  872;  Bectar  etc,  ML 
Calvary  Church  v.  Albers,  174  Mo.  331,  73  S.  W.  508.) 

AILSHIE,  J. — ^This  action  was  instituted  by  the  respond- 
ent in  the  district  court  February  16,  1903,  praying  for  a 
decree  of  divorce.  The  defendant,  who  is  appellant  in  this 
court,  answered  denying  the  charge  of  desertion  and  as  a 
separate  defense  alleged  and  charged  the  plaintiff  with  a 
violation  of  the  marital  contract  in  that  he,  without  just  o^ 
any  cause  therefor,  deserted  and  abandoned  her  on  the 
eighth  day  of  June,  1S96,  at  Berne,  in  the  state  of  In- 
diana. After  the  issues  were  made  up  the  district  eoort  re- 
ferred the  case  to  a  referee  to  take  the  testimony  and  report 
the  same  to  the  court.  After  the  evidence  was  reported  and 
tlie  ease  was  argued  and  submitted,  the  court  made  findings 
of  faot  and  thereupon  entered  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  The  trial  court  foond 
upi^n  all  the  material  issues  of  the  plaintiff's  complaint,  but 
faihxl  to  t^r.d  on  the  issues  raised  by  the  s^7»ante  •ief-er'i*?  fn- 
ter^xcs.d  oy  the  dei\ iiJant,  wherein  the  plaintiif  w:ls  chdr^fi 
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with  desertion.  This  failure  to  make  findings  oil  the  issues 
presented  by  defendant's  separate  defense  which  was  pleaded 
under  sections  2464  and  2466  of  the  Bevised  Statutes,  if 
true,  would  have  constituted  a  complete  defense  to  the  plain- 
tiff's cause  of  action  and  is  one  of  the  errors  assigned  on  this 
appeal.  Tt  was  clearly  the  duty  of  the  court  to  make  find- 
ings on  this  issue  the  same  as  on  the  issue  presented  by  the 
plaintiff's  complaint.  Section  2464,  supra,  provides  that 
**  divorces  must  be  denied  upon  showing  ....  recrimina- 
tion." Section  2466,  supra,  provides  that  "Recrimination 
is  a  showing  by  the  defendant  of  any  cause  of  divorce  against 
the  plaintiff,  in  bar  of  the  plaintiff's  cause  of  divorce." 
The  general  finding,  therefore,  ''that  all  the  material  allega- 
tions and  denials  of  defendant's  answer  in  conflict  with  the 
foregoing  findings  are  found  to  be  unsupported  by  the  evi- 
dence and  untrue,"  is  not  a  sufficiently  specific  finding  upon 
the  issues  raised  by  a  recriminatory  defense.  The  appellant 
places  her  chief  contention,  however,  in  this  court,  upon 
the  fact  that  the  evidence  was  insufficient  to  support  find- 
ings and  a  decree  in  favor  of  the  plaintiff  and  that  the  un- 
contradicted evidence  in  the  case  supports  the  allegations  of 
appellant's  separate  defense.  In  this  case  no  witnesses  were 
produced  in  the  district  court  and  the  district  judge  did 
not  see  or  hear  any  of  the  witnesses  testify  in  the  case.  In  this 
condition  of  the  case,  under  the  rule  heretofore  estab- 
lished in  this  court,  it  becomes  our  duty  where  the  question 
of  sufficiency  of  the  evidence  is  raised,  to  make  an  original 
examination  of  the  entire  evidence  in  the  case  and  deter- 
mine the  weight  and  preponderance  thereof  the  same  as  if 
the  case  had  never  before  been  heard.  {Roby  v.  Roby,  10 
Idaho,  139,  77  Pac.  215.)  The  plaintiff  and  defendant  in- 
termarried in  the  state  of  Indiana  on  the  second  day  of 
April,  1888.  After  a  number  of  removals  to  different  points 
in  the  state  of  Indiana,  they  went  to  Cincinnati,  where  the 
plaintiff  attended  a  medical  college,  while  his  wife,  the  de- 
fendant, kept  boarders  to  defray  the  expense  of  obtainin  ,• 
his  medical  education.  After  completing  his  medical  course 
they  located  at  Berne,  Indiana,  where  the  appellant  engaged 
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in  the  practice  of  medicine.  Their  married  life  appears  to 
have  been  fairly  agreeable  and  happy  until  about  the  year 
1896.  On  June  8th  of  that  year,  along  toward  midnight, 
the  plaintiff,  without  notice  or  warning  to  his  wife,  left  the 
home,  boarded  the  train  and  disappeared.  On  June  18th 
of  that  year  he  wrote  to  her  from  Mound  City,  Kansas,  dis- 
cussing at  considerable  length  his  reasons  for  leaving  her, 
and,  among  other  things,  said:  ''As  this  is  the  third  attempt 
of  my  leaving,  I  am  determined  that  this  shall  be  the  last 
I  will  never  live  with  you  again.  You  say  that  you  are  go- 
ing to  follow  me.  This  will  do  you  no  good,  for  I  will  not 
take  rif)  with  you  any  more.  This  will  be  the  third  time 
and  I  will  not  attempt  it,  so  you  may  just  as  well  stay  there 
and  save  the  money  and  worry  of  the  trip."  Later  he  re- 
turned to  Indiana,  but  did  not  go  to  his  home  nor  return 
to  his  wife,  and  on  August  1,  1896,  he  commenced  an  action 
in  the  circuit  court  of  Adams  county,  Indiana,  for  a  divorce 
upon  the  grounds  of  cruel  and  inhuman  treatment  inflicted 
by  his  spouse.  The  defendant  answered  the  complaint  deny- 
ing its  allegations  and  also  charged  the  plaintiff  with  de- 
serting and  abandoning  her  on  the  eighth  day  of  June  pre- 
vious. The  appellant  thereupon  filed  his  affidavit  for  a 
change  of  venue  from  Adams  county  upon  the  grounds  that 
he  could  not  have  a  fair  and  impartial  trial  in  that  county, 
and  thereupon  the  case  was  transferred  to  the  Jay  county 
circuit  court.  The  case  was  thereafter  tried  and  determined 
and  judgment  was  entered  in  favor  of  the  defendant  and 
against  the  plaintiff.  The  plaintiff  did  not  return  to  his 
wife  or  resume  the  marital  relations  with  her,  but  thereafter 
eame  west  and  located  at  Leland,  in  Nez  Perce  county,  Idaho, 
on  about  January  30,  1899.  In  the  meanwhile  his  wife  was 
living  and  residing  at  the  old  home  at  Berne,  Indiana.  On 
January  22,  1900,  the  plaintiff  commenced  an  action  against 
the  defendant  in  the  district  court  in  and  for  Nez  Perce 
county,  charging  against  her  the  same  acts  of  cruelty  al- 
leged in  his  complaint  in  the  Indiana  court  in  1896.  In  re- 
sponse to  the  service  of  process  in  this  latter  case,  the  defend- 
ant came  to   Idaho  and   employed  counsel   and  defended 
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against  plaintiff's  cause  of  action,  and  on  October  14,1901, 
a  decree  was  entered  denying  the  plaintiff  any  relief  upon 
the  ground  that  the  matter  was  res  (idjudicata,  having  been 
previously  passed  upon  by  a  court  of  competent  jurisdiction 
in  the  state  of  Indiana.    After  the  entry  of  this  latter  de- 
cree, the  defendant  remained  at  Lewiston,  and  she  and  the 
plaintiff  soon  thereafter  began  to  confer  with  each  other  ap- 
parently with  a  view  to  a  reconciliation  and  again  living 
and  residing  together.     Several  notes  were  exchanged  mak- 
ing engagements  at  which  times  and  places  they  would  con- 
fer with  each  other  with  reference  to  a  settlement  of  their 
differences.     Those  notes  were  in  evidence,  and  in  them  each 
professes  a  willingness  to  live  with  the  other,  but  when  we 
come  to  reading  the  testimony  of  the  respective  parties  with 
reference  to  the  conversations  which  took  place  between  them 
at  these  meetings,  we  find  an  utter  failure  on  their  part  to 
agree  as  to  the  character  and  import  of  their  conversations 
and  interviews  or  what  was  said  at  such  times.    The  wife 
testifies  that  she  requested  her  husband  to  go  for  a  walk  on 
one  or  two  occasions  in  order  that  they  might  discuss  mat- 
ters, but  it  stands  admitted  by  the  plaintiff  that  he  always 
refused  and  declined  to  have  any  conversation  with  her  in 
reference  to  their  differences  at  any  time  or  place  other  than 
at  his  room  in  the  hotel  or  at  his  attorney's  office.    At  each 
of  these  conversations  there  seems  to  have  been  a  witness 
near  who  was  able  to  hear  part  of  the  conversation,  espe- 
cially what  was  said  by  the  plaintiff.    In  one  instance  the 
witness  admits  that  he  was  requested  by  the  plaintiff  to  be 
at  such  place  as  he  could  overhear  the  conversation.    The 
plaintiff  testified  that  at  these  various  conversations  he  re- 
quested the  defendant  to  go  with  him  to  his  home  and  place 
of  residence  at  Leland,  and  to  live  with  him,  and  that  he 
promised  to  care  and  provide  for  her  if  she  would  do  so, 
and  that  she  would  from  time  to  time  tell  him  that  she  did 
not  know  what  she  would  do.    It  is  admitted,  however,  that 
she  did  not  go  with  him  and  has  at  no  time  lived  or  resided 
with  him  in  Idaho.    The  witnesses  who  overheard  the  con- 
Idaho,  VoL  ll--3d 
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versations  all  testified  that  the  plaintiff  requested  his  wife 
to  go  with  him  to  his  home  and  resume  the  marital  .relations. 
It  is  well  enough  to  here  observe  that  no  witness  claims  to 
have  heard  all  that  was  said  or  milch  of  anything  that  was 
said  by  the  defendant.  The  defendant  testifies  that  at  some 
of  these  interviews  the  plaintiff  insisted  on  her  entering  into 
an  agreement  and  arrangement  with  him  whereby  he  should 
have  a  divorce  and  that  when  she  would  decline  to  do  so  he 
would  become  excited  and  abusive  and  on  several  occasions 
shook  his  fist  in  her  face.  She  also  testifies  that  she  told  him 
she  would  go  with  him  and  that  he  agreed  to  call  for  her 
at  her  boarding  place  at  a  certain  hour  in  the  afternoon, 
but  that  he  never  called.  Things  went  along  in  this  man- 
ner until  February  16,  1903,  when  the  plaintiff  commenced 
this  action  in  the  district  court  of  Nez  Perce  county,  pray- 
ing for  a  divorce  on  the  grounds  of  desertion.  The  plaintiff 
in  his  complaint  alleges  that  in  the  month  of  December,  1901, 
the  defendant  deserted  and  abandoned  him  without  any  just 
cause  and  against  his  will  and  consent.  The  evidence  intro- 
duced upon  the  trial  of  the  cause  was  to  the  effect  herein- 
before cited. 

It  is  unnecessary  to  go  into  detail  as  to  the  evidence  pro- 
duced by  the  respective  parties,  and  we  shall  content  our- 
selves by  stating  the  ultimate  facts  we  gather  from  the  en- 
tire evidence  in  the  case.  As  said  above,  the  evidence  was 
before  the  trial  court  on  paper  the  same  as  it  is  here,  and 
we  are  therefore  in  the  same  position  as  the  trial  court  with 
reference  to  judging  of  the  credibility  of  witnesses  and  their 
bias  and  prejudice,  is  any,  in  the  case.  It  satisfactorily  ap- 
pears to  us  that  the  fundamental  cause  of  the  respondent  de- 
serting his  wife  on  June  8,  1896,  is  more  largely  due  to  his 
infatuation  with  another  woman  than  to  any  cruel  or  inhu- 
man treatment  received  by  him  at  the  hands  of  his  wife. 
It  is  probably  true  that  his  attentions  to  another  woman 
called  down  on  his  own  head  some  well-merited  chastisement 
from  his  wife.  It  stands  admitted  that  he  first  deserted  his 
wife  and  that  a  court  of  competent  jurisdiction  refused  to 
grant  him  a  divorce.     It  must  therefore  follow  that  he  de- 
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serted  her  without  cause.  He  thereafter  left  the  state  and 
took  up  his  domicle  in  a  foreign  jurisdiction,  where  he  again 
sought  to  obtain  a  legal  release  from  the  obligations  of  hi« 
marital  contract  In  order  to  defend  herself  against  his 
charges,  the  wife  was  compelled  to  leave  her  home  in  Indi- 
ana and  come  to  this  state,  where  she  successfully  resisted 
his  efforts  to  obtain  a  divorce.  The  circumstances  surround- 
ing the  plaintiff's  subsequent  conduct  toward  her  led  to  the 
irresistible  conclusion  that  he  was  seeking  grounds  for  a 
divorce  rather  than  a  sincere  and  bona  fide  reconciliation 
with  his  wife.  If  he  had  engaged  in  these  meetings  and  in- 
terviews with  his  wife  inspired  and  prompted  with  a  desire 
to  win  her  favor  and  discharge  the  obligations  of  his  mar- 
riage vows  toward  her,  it  is  difficult  to  understand  why  he 
should  have  deemed  it  necessary  to  have  those  meetings  and 
conversations  where  he  could  have  witnesses  overhear  him, 
and  should  also  select  a  witness  to  be  in  reach  where  he 
could  hear.  But  putting  all  this  aside,  and  conceding  all 
the  plaintiff  says  is  true,  and  that  he  did  faithfully  and  sin- 
cerely seek  to  be  reconciled  to  his  wife,  and  again  discharge 
his  marital  duties  and  obligations,  there  is  another  and  even 
more  serious  reason  why  he  should  not  have  been  granted 
a  decree.  The  plaintiff  was  the  first  to  commit  a  statutory 
breach  of  the  marital  contract.  He  deserted  his  wife  and 
admits  that  for  more  than  ^\e  years  he  did  not  return  and 
when,  after  repeated  failures  to  obtain  a  divorce,  he  does 
seek  reconciliation,  it  is  not  at  the  home  he  deserted,  but  in 
a  foreign  state  to  which  she  has  come  in  answer  to  process 
issued  on  his  application.  In  this  state  the  husband  has  a 
legal  right  to  select  the  domicile  and  the  wife  must  follow 
him  {Roby  v.  Roby,  supra),  but  it  is  exceedingly  doubtful 
if  while  he  is  still  a  deserter  of  his  wife,  he  can  change  the 
domicile  and  then  as  soon  as  she  declines  to  take  up  her  resi- 
dence with  him  at  the  new  domicile  thus  selected,  thereupon 
convert  her  into  a  deserter  of  her  husband.  He  did  not  re- 
quest his  wife  to  go  with  him  to  his  new  home  and  take  up 
her  residence  with  him  until  long  after  his  desertion  of  her 
had  ripened  into  a  right  of  action  in  her  favor  under  the 
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statute,  both  of  Indiana  (Indiana  Rev.  Stats.  1881,  sec.  1032), 
and  Idaho  (Idaho  Rev.  Stats.,  sec.  2463).  After  her  right 
of  action  had  accrued  she  had  a  legal  right  to  refuse  to  live 
with  him  if  she  saw  fit  to  do  so,  and  could  still  have  main- 
tained her  action  against  him.  (Benkert  v.  Benkert,  32  Cal. 
468;  Coe  V.  Coe  (N.  J.),  59  Atl.  1059;  Howard  v.  Howard, 
134  Cal.  346,  66  Pac.  367;  Ogilvie  v.  Ogilvie,  37  Or.  171,  61 
Pac.  627.)  In  this  case  the  defendant  showed  a  much  clearer 
case  of  desertion  against  the  plaintiff  than  he  was  able  to 
show  against  her,  accepting  his  own  story  of  the  occurrences. 
She  made  a  good  case  against  the  plaintiff  on  the  charge 
of  desertion.  Now  then,  if  it  be  concluded  that  the  wife 
was  also  guilty  of  a  breach  of  the  marital  contract,  we  are 
still  confronted  with  the  proposition  that  one  party  to  that 
contract  is  seeking  a  release  from  its  further  duties  and  ob- 
ligations on  the  grounds  of  a  breach  by  the  other  while  he 
himself  is  also  guilty  of  a  like  breach.  Divorce  is  a  remedy 
for  the  innocent  only,  and  not  for  the  guilty.  Here  the  plain- 
tiff was  the  first  to  violate  the  marital  contract.  Two  wrongs 
never  make  a  right,  and  he  who  invokes  relief  in  a  court 
of  equity  ought  not  to  be  himself  guilty  of  the  same  offense 
against  his  adversary  as  that  on  account  of  which  he  seeks  i 

relief.     The  doctrine  of  recriminatory  defenses  is  of  ancient  I 

origin  and  is  as  old  as  the  rules  of  equity.     (2  Bishop  on  I 

Marriage,  Divorce  and  Separation,  sec.  342;  Nelson  on  Di- 
vorce and  Separation,  sec.  426.)  It  has  been  specifically 
enacted  into  sections  2464  and  2466  of  our  Revised  Statutes, 
and  has  been  recognized  and  approved  by  all  the  American 
courts.  (Bishop  on  Marriage,  Divorce  and  Separation,  sec. 
431;  14  Cyc.  648;  Day  v.  Day  (Kan.),  80  Pac.  975;  Wheeler 
V.  Wheeler,  18  Or.  261,  24  Pac.  900;  Tracey  v.  Tracey  (N. 
J.),  43  Atl.  713;  Cojiant  v.  Conant,  10  Cal.  249,  70  Am.  Dec 
717;  Brenot  v.  Brenot,  102  Cal.  294,  36  Pac.  672.) 

We  conclude  that  the  trial  court  erred  in  not  finding  in 
favor  of  the  defendant  on  her  defense  of  recrimination. 
With  such  a  finding  the  judgment  should  have  been  a  denial 
of  the  divorce.  These  parties  must  be  left  where  the  court 
found  them,  and  if  the  plaintiff  so  conducts  himself  as  to 
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hereafter  bring  himself  within  the  purview  of  the  law  in 
such  eases,  and  the  defendant  should  refuse  to  be  recon- 
ciled to  him,  he  may  then  have  a  standing  in  court,  but  not 
until  he  does  so.  The  order  denying  a  new  trial  is  reversed 
and  the  cause  is  remanded,  with  directions  to  the  trial  court 
to  dismiss  the  action  and  enter  judgment  in  favor  of  the  de- 
fendant and  ac?ainst  the  plaintiff  for  all  costs  incurred  and 
for  a  reasonable  attorney's  fee  for  the  prosecution  of  this  ap- 
peal. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  PETITION  FOB  REHEABINO. 
(January  23,  1906.) 

SULLIVAN,  J. — ^A  petition  for  rehearing  has  been  filed 
in  this  case  in  which  the  petitioner  asks  for  a  rehearing  in 
regard  to  costs  and  attorney's  fees.  On  this  appeal  the 
judgment  of  the  court  below  was  reversed  and  the  cause  re- 
manded with  instructions  to  the  trial  court  to  dismiss  the  ac- 
tion *'and  enter  judgment  in  favor  of  the  defendant  and 
against  the  plaintiff  for  all  costs  and  for  a  reasonable  at- 
tomey's  fee  for  the  prosecution  of  this  appeal."  Under 
that  direction  the  trial  court  is  directed  to  enter  judgment 
in  favor  of  the  defendant  for  all  taxable  costs  incurred  in 
the  trial  of  the  said  case,  which  would  include,  among  others, 
the  expenses  of  all  witnesses  procured  on  the  trial  of  the 
cause  and  the  expense  of  taking  all  depositions  used  on  the 
trial.  And  as  this  court  did  not  require  a  printed  tran- 
script to  be  filed  herein,  will  allow  $50  as  a  reasonable  fee 
to  pay  for  the  typewriting  of  said  transcript,  which  must  be 
taxed  as  a  part  of  the  costs  on  appeal,  and  an  attorney's 
fee  of  $200  is  allowed  for  the  preparation  of  this  appeal, 
and  for  all  services  of  the  attorney  in  presenting  the  case  to 
this  court.  Also  such  other  costs  as  are  allowed  by  law  and 
the  rules  of  this  court  may  be  taxed  against  respondent. 
The  application  for  rehearing  is  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


Digitized  by 


Google 


614  HuMBiRD  Lumber  Co.  v.  Thompson.     [11  Idaho, 

Argument  for  Appellant. 


(December  28,  1905.) 

HUMBIRD  LUMBER  COMPANY  v.  THOMPSON. 
[83  Pac.   941.J 

DsMUBRER  Will  be  Sustainkd  to  a  CJomplaint  in  Equttt  to  Enjoin 
County  Assessor  When — Pull  Cash  Value  of  Pbopkbty  Must 
BE  Alleged  —  An  Allegation  that  Other  Property  in  the 
County  or  Equal  Value  has  been  Assessed  Lower  not  Suffi- 
cient. 

1.  A  demurrer  will  be  sustained  to  a  complaint  in  equity  to  enjoin 
the  assessor  and  tax  collector  from  selling  lands  of  complainant  to 
satisfy  taxes  assessed  where  all  the  requirements  of  the  statute 
have  not  been  complied  with. 

2.  A  complaint  to  enjoin  the  assessor  and  tax  collector  from 
selling  property  to  satisfy  a  tax  levy  regular  in  form  must  allege 
the  full  cash  value  of  the  property  if  the  injunction  ia  prayed  for  on 
the  ground  that  the  levy  is  excessive. 

3.  A  complaint  that  only  alleges  the  "cash  value,"  **fair  value" 
or  '  *  true  value ' '  is  not  a  compliance  with  section  10  of  the  revenue 
act  (Sess.  Laws    1901,  p.  230). 

4.  An  allegation  that  other  property  of  similar  character  and  value 
in  the  vicinity  or  county  has  been  assessed  at  a  less  valuation  than 
complainants  ia  not' sufficient  to  warrant  a  court  of  equity  to  grant 
relief. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Kootenai  County.  Honor- 
able R.  T.  Morgan,  District  Judge. 

Action  to  restrain  and  enjoin  the  assessor  and  tax  col- 
lector and  the  county  from  collecting  the  taxes  assessed 
against  appellant  for  the  year  1903.  Demurrer  to  complaint 
sustained,  and  judgment  for  costs  awarded  to  respondents. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

Charles  L.  Heitman,  for  Appellant. 

It  is  clear  that  appellant  had  no  adequate  remedy  at  law. 
No  appeal  lies  from  the  action  of  the  board  of  county  com- 
missioners sitting   as   a   board   of   equalization.     {Humhird 
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Lumber  Co.  v.  Morgan,  10  Idaho,  327,  77  Pac.  433.)  The 
county  assessors  are  required  to  assess  lands  situated  in  their 
respective  counties  at  their  cash  value.  (Laws  1899,  p.  303.) 
The  assessment  in  this  case,  according  to  the  complaint,  was 
made  for  more  than  the  cash  value  of  said  lands,  and  the 
action  of  the  assessor  was  unjustifiable,  and  appellant  is  en- 
titled to  relief.  (Idaho  Const.,  art.  7,  sees.  2,  5;  Orr  v. 
State  Board  of  Equalization,  3  Idaho,  190,  28  Pac.  416; 
County  Commrs.  v.  Owen,  7  Colo.  467,  4  Pac.  795.)  The 
Illinois  state  constitution  prescribes  that  the  '^general  as- 
sembly shall  provide  for  levying  a  tax  by  valuation  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his  or  her  property."  This  language  is  al- 
most identical  with  that  in  section  5,  article  7  of  our  state 
constitution.  The  Illinois  constitution  also  provides  that 
''the  corporate  authorities  of  counties,  townships,  school  dis- 
tricts, cities,  towns  and  villages  may  be  vested  with  power 
to  assess  and  collect  taxes,  such  taxes  to  be  uniform  in  re- 
spect to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same."  (Trustees  v.  McConnell,  12  111. 
138;  O'Kane  v.  Treat,  25  111.  458;  Hunsaker  v.  Wright,  30 
111.  146;  Dunham  v.  Chicago,  55  111.  357;  Madison  County 
Court  V.  People,  58  IlL  456;  Cooley  on  Taxation,  164.) 

Ezra  Whitla,  County  Attorney,  and  C.  W.  Beale,  for  Be- 
spondent 

Section  35,  page  248  of  the  Session  Laws  of  1901  contains 
a  mandatory  prohibition  against  the  board  of  equalization 
from  interfering  in  any  manner  whatever  with  the  valua- 
tion placed  upon  property  by  the  assessor,  upon  the  failure 
of  the  taxpayer  to  furnish  a  sworn  statement  containing  the 
value  of  his  taxable  property;  the  language  being  as  follows: 
"And  the  value  so  fixed  by  the  assessor  must  not  be  reduced 
by  the  board  of  commissioners."  (Erwin  v.  Hubbard,  4 
Idaho,  170,  37  Pac.  274;  State  v,  Sadler,  21  Nev.  13,  23  Pac. 
799.  To  the  same  effect  see  Board  of  Commrs.  v.  Denver 
Union  Water  Co.,  32  Colo.  382,  76  Pac.  1060.)  ''It  seems 
to  be  the  well-settled  riile  that  when  the  law  has  provided 
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boards  of  equalization,  with  power  to  adjust  or  correct  as- 
sessments, parties  being  dissatisfied  with  the  aasessment  of 
their  property  must  apply  to  them,  in  the  first  instance,  for 
relief,  and  that  courts  of  equity  will  not  interfere  by  injunc- 
tion to  restrain  an  irregular  or  illegal  assessment  until  such 
relief  has  been  sought  and  denied.''  {First  Nat.  Bank  of 
Missoula  V.  Bailey,  15  Mont.  301,  39  Pac.  83;  Stanley  v.  Su- 
pervisrs  of  Albany,  121  U.  S.  535,  7  Sup.  Ct.  Bep.  1234,  30 
L.  ed.  1000;  High  on  Injunctions,  3d  ed.,  sec.  486,  p.  370.) 
Mere  irregularities  in  the  valuation  of  property  for  taxa- 
tion, or  an  excessive  valuation,  in  the  absence  of  fraud,  will 
not  warrant  relief  by  injunction.  (High  on  Injunctions, 
3d  ed.,  sec.  488,  p.  372;  Woodman  v.  Ely,  2  Fed.  839;  Na- 
tional Bank  v.  Kimball,  103  U.  S.  732,  26  L.  ed.  469;  State 
Railroad  Tax  Cases,  92  U.  S.  575,  23  L.  ed.  663;  Albuquerque 
Nat,  Bank  v.  Perea,  147  U.  S.  87,  13  Sup.  Ct.  Rep.  194,  37 
L.  ed.  91.) 

STOCKSLAGER,  C.  J. — This  is  an  action  to  enjoin  the 
respondent,  Robert  C.  Thompson,  as  assessor  and  tax  col- 
lector of  Kootenai  county,  from  selling  the  lands  of  appel- 
lant to  pay  the  taxes  of  appellant  for  the  year  1903.  Plain- 
tiflE  alleges  that  it  is  a  corporation  created  under  the  laws 
of  the  state  of  Washington,  and  authorized  to  do  business 
in  the  state  of  Idaho;  that  plaintiff  is  the  owner  of  large 
tracts  of  land  in  Kootenai  county;  that  in  the  year  1903, 
Robert  C.  Thompson,  as  assessor  of  Kootenai  county,  as- 
sessed to  the  plaintiflE  the  lands  described  in  exhibit  *'A^' 
and  fixed  the  assessment  and  valuation  thereon  as  follows: 
The  lands  described  in  that  part  of  exhibit  *' A,"  entitled 
**Pack  River  District,"  were  assessed  at  $7  per  acre,  in 
** Priest  River  District"  at  $3  per  acre,  and  in  the  ** Hoodoo 
Yellow  Pine  District"  at  $2  per  acre,  and  that  they  were 
extended  on  the  assessment-roll  of  Kootenai  county  by  said 
Thompson  as  such  assessor.  That  said  defendant  Thomp- 
son, as  such  assessor,  in  assessing  said  lands,  assessed  said 
lands  at  much  more  than  their  cash  value,  and  that  said  as- 
sessments as  so  made  were  and  are  far  greater  and  higher 
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than  fhe  assessment  by  said  Thompson  of  other  lands  in  the 
same  county  of  the  same  class,  character  and  value,  and 
are  in  excess  of  the  fair  value  of  said  lands  and  are  unequal 
as  compared  with  the  assessment  of  lands  in  the  same  local- 
ity and  in  other  localities  in  the  county  of  Kootenai  of  the 
same  class,  character  and  value,  and  are  unequal  and  un- 
just, and  that  said  assessments  are  not  uniform  as  compared 
with  the  assessments  of  other  lands;  that  the  true  value  of 
the  lands  described  in  that  part  of  exhibit  '^A"  entitled 
**Pack  River  District,"  and  which  were  assessed  at  $7  per 
acre,  is  and  was  $3.50  per  acre;  that  the  true  value  of  the 
lands  in  the  ** Priest  River  Districts  is  and  was  $3  per  acre; 
that  the  true  value  of  the  lands  in  the  **  Hoodoo  Yellow  Pine 
District"  is  and  was  $2  per  acre,  except  the  lands  described 
as  **cut  and  burnt  lands,"  the  true  value  of  which  was  and 
is  $1  per  acre. 

It  is  then  alleged  that  on  or  about  the  thirteenth  day  of 
July,  1903,  said  Humbird  Lumber  Company  filed  with  the 
board  of  county  commissioners  for  the  county  of  Kootenai, 
sitting  as  a  board  of  equalization,  its  application  for  a  re* 
duction  of  valuation  of  property,  which  application  is  an- 
nexed to  this  second  amended  complaint,  marked  exhibit 
**A";  that  said  application  came  on  for  hearing  before  said 
board  of  county  commissioners  on  the  thirteenth  day  of  July, 
1903,  and  witnesses  were  sworn  and  testified  in  support  of 
said  petition,  and  the  hearing  thereof  was  continued  until 
the  twentieth  day  of  July,  1903,  and  on  said  day  additional 
evidence,  documentary  and  oral,  was  introduced  in  support 
of  said  i>etition,  and  the  matter  was  taken  under  advise- 
ment by  said  board  sitting  as  a  board  of  equalization,  until 
the  twenty-seventh  day  of  July,  1903;  that  on  the  twenty- 
seventh  day  of  July,  1903,  the  said  board  sitting  as  a  board 
of  equalization  made  an  order,  entered  upon  the  minutes  of 
the  court,  granting  a  limited  part  of  the  relief  sought  by  said 
Humbird  Lumber  Company  in  said  proceedings.  Copies  of 
the  minute  entries  and  of  the  order  made  by  said  board  are 
annexed  to  this  amended  complaint,  marked  exhibit  ^^B." 
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The  next  allegation,  being  8,  sets  out  that  being  dissat- 
isfied with  the  action  of  the  board  in  refusing  to  grant  the 
reduction  sought,  it  did  on  the  second  day  of  September,  and 
within  twenty  days  after  the  first  publication  of  the  pro- 
ceedings of  the  board,  file,  and  cause  to  be  served  its  notice 
of  appeal  from  said  order  of  the  board  made  on  the  twenty- 
seventh  day  of  July,  1903,  and  on  the  second  day  of  Sep- 
tember, filed  its  undertaking  on  appeal  in  the  sum  of  $300. 
That  on  the  fifth  day  of  October,  1903,  Thomas  H.  Wilson, 
county  attorney  in  behalf  of  defendant,  Kootenai  county, 
caused  to  be  filed  and  served  a  notice  to  dismiss  the  appeal, 
and  thereafter,  on  same  date,  he  filed  a  notice  of  motion  to 
dismiss  the  appeal ;  that  thereafter  and  on  the  seventh  day  of 
October,  1903,  said  motion  to  dismiss  the  appeal  was  heard 
and  taken  under  advisement.  That  on  the  twentieth  day  of 
October,  1903,  the  motion  was  denied;  that  on  the  third  day 
of  November,  1903,  said  appeal  come  on  to  be  heard  upon  its 
merits,  at  which  hearing  witnesses  were  sworn  and  examined 
.and  documentary  evidence  introduced  in  behalf  of  said  Hum- 
bird  Lumber  Company,  and  after  said  Humbird  Lumber  Com- 
pany  had  introduced  its  evidence  in  support  of  its  claim,  the 
county  of  Kootenai  and  said  members  of  the  board  of  county 
commissioners  requested  and  obtained  an  extension  of  time 
in  which  to  introduce  evidence  in  opposition  to  the  claim  of 
said  Humbird  Lumber  Company  for  a  reduction  of  the  as- 
sessed valuation  of  its  said  lands ;  that  the  proceedings  came 
on,  for  hearing  before  the  honorable  judge  of  said  district 
court  on  the  twenty-ninth  day  of  December,  1903,  and  defend- 
ants introduced  evidence,  both  documentary  and  oral,  and  the 
matter  was  taken  under  advisement  by  said  judge,  and  on  the 
second  day  of  January,  1904,  the  said  district  judge  notified 
the  attorney  for  the  Humbird  Lumber  Company  that  the  ap- 
plication of  said  Humbird  Lumber  Company  for  a  reduction 
of  the  assessed  valuation  of  the  said  lands  would  be  granted 
to  the  extent  that  the  lands  which  had  been  assessed  at  $7 
per  acre  would  be  reduced  to  $3.15  per  acre,  and  that  the 
lands  which  had  been  assessed  at  $3  per  acre  would  be  re- 
duced to  $2  per  acre,  and  that  said  judge,  at  the  time  he  noti- 
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fied  said  attorney  of  his  decision,  requested  said  attorney  to 
prepare  the  necessary  judgment  or  order  to  be  signed,  which 
instructions  were  complied  with.  That  said  judge  thereafter 
delayed  signing  any  order  or  judgment  or  findings  in  the 
premises  to  carry  out  his  said  decision,  although  requested  so 
to  do  by  the  attorney  for  said  Humbird  Lumber  Company, 
as  appears  by  a  letter  written  by  said  judge  to  the  attorney 
for  plaintiff,  a  copy  of  which  is  marked  exhibit  ''C,''  and  at- 
tached to  this,  complaint. 

The  ninth  allegation  is  that  on  the  fourth  day  of  February 
the  judge  of  said  court,  upon  application  of  the  attorneys 
for  Kootenai  county,  allowed  said  defendant  to  file  and  serve 
another  motion  to  dismiss  said  appeal,  which  motion  was  ar- 
gued, taken  under  advisement,  and  on  the  eighteenth  day  of 
March,  1904,  sustained  and  the  appeal  dismissed.  That  sub- 
sequent to  the  dismissal  of  said  appeal,  the  supreme  court  of 
Idaho  had  decided  in  a  similar  case  that  the  right  of  appeal 
does  not  lie  from  an  order  made  by  the  board  of  county  com- 
missioners sitting  as  a  board  of  equalization.  Plaintiff  fur- 
ther avers  that  the  said  appeal  of  the  plaintiff  herein  is  still 
pending  and  undetermined  in  the  supreme  court  of  Idaho. 

The  tenth  allegation  is  that  the  total  amount  of  taxes  as- 
sessed against  the  Humbird  Lumber  Company  upon  its  lands 
for  the  year  1903  amounted  to  $18,185.56 ;  that  the  reduction 
according  to  the  decision  of  the  district  judge  upon  the  merits 
of  plaintiff's  appeal  from  the  action  of  the  board  of  equaliza- 
tion, so  made  on  the  second  day  of  January,  1904,  would  have 
amounted  to  about  the  sum  of  $6,000,  leaving  the  amount  of 
$11,877.06  due  from  plaintiff  to  said  Kootenai  county  as  its 
taxes  for  1903 ;  that  on  the  second  day  of  January,  1904,  plain- 
tiff tendered  to  defendant  Thompson,  as  such  assessor  and 
tax  collector,  the  sum  of  $11,877.06,  being  the  amount  due 
said  county  for  the  year  1903,  after  the  same  had  been  re- 
duced by  the  decision  of  said  district  judge,  but  that  said 
Thompson,  as  such  assessor  and  tax  collector,  declined  and  re- 
fused to  accept  said  sum  in  payment  of  plaintiff's  said  taxes, 
and  ever  since  has  declined  and  refused,  and  still  refuses,  to 
accept  the  same  in  payment  of  said  taxes. 
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The  eleventh  allegation  is  that  as  part  of  the  total  sum  of 
$18,185.56  assessed  against  the  lands  of  the  plaintiff  in  1903, 
about  $1,440  was  and  is  a  special  property  road  tax  levied 
by  order  of  the  county  commissioners,  and  that  plaintiff  ap- 
pealed from  the  levy  so  made  to  the  district  court  in  and 
for  the  county  of  Kootenai,  and  that  said  appeal  was  heard 
in  said  court  about  the  twentieth  day  of  October,  1903,  and 
thereafter,  to  wit,  on  or  about  the  19th  of  January,  1904,  the 
honorable  judge  of  said  district  court  rendered  a  judgment 
against  the  plaintiff,  and  that  plaintiff  did,  on  or  about  the 
twenty-fifth  day  of  January,  1904,  appeal  from  said  judgment 
to  the  supreme  court,  and  that  said  appeal  is  still  pending 
and  undetermined;  that  as  plaintiff  is  advised  and  believes, 
the  statute  authorizing  said  special  property  road  tax  is  un- 
constitutional, and  therefore  null  and  void. 

The  twelfth  allegation  alleges  that  it  should  not  be  held 
liable  for,  and  its  lands  should  not  be  subjected  to,  the  pay- 
ment of  the  penalty  of  $18,185.56,  which  is  claimed  by  de- 
fendant Thompson  as  assessor  and  tax  collector,  and  for  the 
payment- of  which  in  part  the  lands  of  plaintiff  are  adver- 
tised to  be  sold,  for  the  reason  that  the  honorable  judge  of 
the  district  court,  in  his  letter  of  January  3,  1904,  which  is 
made  a  part  of  this  amended  complaint,  marked  exhibit  **C," 
notified  the  attorney  for  the  plaintiff  herein  that  the  assessor 
was  aware  of  the  decision  in  favor  of  plaintiff  and  reducing 
the  assessed  valuation  of  its  lands  as  hereinbefore  set  forth, 
and  that  the  taxes,  so  claimed  to  be  due  by  said  defendant  as- 
sessor and  tax  collector  from  plaintiff  should  not  be  placed 
upon  the  delinquent  list,  and  that  no  penalty  should  attach. 

It  is  alleged  in  the  thirteenth  paragraph  that  said  Thomp- 
son, as  assessor  and  tax  collector,  has  advertised  the  lands  of 
plaintiff  for  sale  in  oider  to  realize  therefrom  the  sum  of 
$18,185.56,  including  said  sum  of  about  $1,440  so  levied  by 
said  board  of  county  commissioners  as  a  special  road  tax, 
the  amount  assessed  against  plaintiff's  lands  for  the  year 
1903,  together  with  the  sum  of  $18,185.56  as  penalty  claimed 
by  said  Thompson,  for  the  alleged  delinquency  by  plaintiff 
in  payment  of  its  said  taxes,  and  the  further  sum  of  $81.75 


Digitized  by 


Google 


Dec.  1905.]     HuMBiED  Lumber  Co.  v.  Thompson.  621 

Opinion  of  the  Court — Stockslager,  C.  J. 

for  publication  of  said  property  of  plaintiff  in  the  list  of  de- 
linquent property  subject  to  taxation;  and  that  unless  re- 
strained and  enjoined  by  an  order  of  this  court,  said  defend- 
ant Thompson,  as  such  assessor  and  tax  collector,  will  sell 
said  lands  of  plaintiff,  and  thereby  cast  a  cloud  upon  the  title 
of  plaintiff  to  its  said  property,  and  thereby  cause  a  great 
damage  and  injury  to  plaintiff. 

The  fourteenth  allegation  is  that  the  plaintiff  has  no  ade- 
quate remedy  at  law.  Then  follows  a  prayer  that  defendant 
Thompson,  as  assessor  and  tax  collector,  be  restrained  and  en- 
joined by  this  court  from  selling  the  said  lands  of  the  plain- 
tiff, or  any  part  thereof,  to  pay  and  satisfy  the  said  taxes 
so  assessed  against  the  lands  of  plaintiff.  That  the  court 
take  jurisdiction  of  the  case  and  hear  evidence  upon  the  mer- 
its of  the  controversy  and  grant  plaintiff  such  reduction  upon 
the  assessment  so  made  upon  its  property  by  the  assessor  for 
the  year  1903,  as  will  be  equal,  uniform  and  just,  and  that 
plaintiff  may  have  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  equitable. 

To  the  complaint  is  appended  the  application  to  the  board 
of  county  commissioners  for  a  reduction  of  valuation  of  prop- 
erty, and  the  exhibits  referred  to  in  the  complaint  Exhibit 
**C"  is  as  follows: 

''Chas.  L.  Heitman,  Bathdrum,  Idaho. 

"My  Dear  Sir:  Mr.  Wilson  has  requested  that  I  await  the 
receipt  some  findings  which  he  desires  to  submit,  and  I  will 
do  so.  The  assessor  is  aware  of  the  decision,  and  therefore 
cannot  place  these  taxes  upon  the  delinquent  list.  If  neces- 
sary I  will  communicate  with  him  in  order  that  no  penalty 
attach.  I  am  informed  that  there  is  an  additional  five  per 
cent  increase  in  valuation  made  by  the  state  board  which  is 
not  covered  by  the  decision  in  this  case.  Please  confer  with 
Wilson  relative  to  this  matter,  also  the  lands  described  in 
Exhibit  *C.'    I  will  be  in  Wallace  to-morrow  afternoon. 

**  Yours  very  truly, 

•*E.  T.  MORGAN.'' 
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To  the  complaint  a  demurrer  was  filed  by  defendant 
Thompson  as  assessor  and  tax  collector  of  Kootenai  county: 
1.  That  said  second  amended  complaint  does  not  state  facts 
BufScient  to  constitute  a  cause  of  action.  2.  That  there  is  a 
misjoinder  of  parties  defendant  in  said  second  amended  com- 
plaint in  this,  to  wit,  that  said  action  is  brought  to  enjoin 
the  said  defendant  Thompson  from  selling  certain  property 
mentioned  in  said  second  amended  complaint,  and  for  the 
reduction  of  a  certain  assessment  made  upon  said  plaintiff's 
property  by  said  Thompson  for  the  year  1903,  and  with  which 
and  concerning  which  said  defendant,  the  county  of  Kootenai, 
state  of  Idaho,  a  corporation,  has  nothing  to  do  whatever, 
either  with  said  assessment  or  with  the  threatened  sale,  and 
that  plaintiff  fails  absolutely  to  show  any  connection  that  the 
said  defendant,  the  county  of  Kootenai,  state  of  Idaho,  a 
corporation,  has  with  the  acts  or  threatened  acts  or  conduct 
of  said  defendant  Thompson,  or  that  it  has  done  or  threatened 
to  do  anything  whatever  to  the  injury  or  damage  of  said 
plaintiff,  or  is  in  any  manner  connected  with  the  acts  or 
conduct  of  the  defendant  Thompson  complained  of  in  said 
second  amended  complaint.  3.  That  said  amended  complaint 
is  uncertain  in  this:  a.  That  it  does  not  appear  therefrom 
what  was  the  cash  value  or  the  full  cash  value  of  the  land^ 
mentioned  in  said  second  amended  complaint  at  the  time  of 
the  assessment  of  the  same  by  said  defendant  Thompson,  or 
at  any  time  or  at  all.  b.  Nor  does  it  appear  therefrom  how 
much  greater  or  higher  the  assessment  placed  upon  said  lands 
by  said  Thompson  was  than  the  assessment  placed  by  him 
upon  other  lands  of  the  same  class,  character  and  value  in  said 
county  of  Kootenai,  as  the  lands  of  the  plaintiff  assessed  by 
said  Thompson  at  a  lower  valuation  than  the  lands  of  the 
plaintiff;  or  in  what  amount  the  assessment  placed  upon 
plaintiff's  land  was  in  excess  of  the  fair  value  or  full  cash 
value  of  said  lands ;  or  in  what  measure  or  amount  the  assess- 
ment of  said  plaintiff's  lands  by  said  defendant  Thompson 
was  unequal  as  compared  with  assessments  of  land  in  the  same 
locality  or  in  other  localities  in  the  county  of  Kootenai  of  the 
same  class,  character  and  value,  or  was  not  uniform  as  corn- 
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pared  with  assessments  of  other  lands  of  the  same  kind,  char- 
acter and  value  situated  in  the  same  or  other  localities  in  the 
county  of  Kootenai,  c.  Nor  does  it  appear  therefrom  that,  af- 
ter the  reduction  of  the  assessed  valuation  of  said  lands  by  the 
said  board  of  equalization,  the  valuation  thereof  exceeded  the 
actual  cash  value  or  the  full  cash  value  of  the  same,  or  was 
a  valuation  in  excess  of  the  assessed  valuation  made  by  said 
defendant  Thompson  upon  other  lands  in  the  said  county  of 
Kootenai  of  the  same  class,  character  and  value,  or  was  in 
excess  of  the  fair  or  full  cash  value  of  said  lands,  or  was  an 
unequal  value  compared  with  the  assessments  of  lands  in  the 
same  and  in  other  localities  in  the  county  of  Kootenai  of  the 
same  class,  character  and  value,  or  was  an  unequal  or  unjust 
valuation  or  not  uniform,  as  compared  with  the  assessed  val- 
ues of  other  lands  of  the  same  kind,  character  and  value,  sit- 
uated in  the  same  and  in  other  localities  in  the  said  county  of 
Kootenai,  d.  Nor  does  it  appear  therefrom  when  the  said  de- 
fendant Thompson  threatens  to  or  will  sell  said  property  un- 
less restrained  by  the  order  of  this  court,  e.  Nor  does  it  ap- 
pear therefrom  that  said  plaintiff  ever  furnished  the  said  de- 
fendant Thompson  with  any  statement  under  oath  relative  to 
the  amount  and  value  of  its  assessable  property  as  required 
by  the  laws  of  the  state  of  Idaho  or  otherwise,  f .  Nor  does 
there  it  appear  therefrom  the  amount  of  alleged  tender  men- 
tioned therein,  nor  whether  the  same  represents  the  amount 
which  is  justly  and  equitably  due  as  taxes  upon  the  said  prop- 
erty of  said  plaintiff  for  the  year  1903 ;  nor  whether  said  al- 
leged tender  was  made  conditionally  or  unconditionally,  g. 
Nor  does  it  appear  therefrom  what  was  the  amount  of  the 
taxes  levied  and  assessed  against  the  said  plaintiff  upon  its 
said  lands  for  the  year  1903.  h.  Nor  does  it  appear  there- 
from what  is  meant  by  the  expression,  **true  value  of  the 
lands,'*  mentioned  in  paragraph  7  thereof.  4.  That  said 
amended  complaint  is  ambiguous  in  this :  a.  That  it  does  not 
appear  therefrom  how  the  relief  granted  by  the  board  of 
equalization  mentioned  therein  was  but  a  limited  relief,  when, 
at  the  same  time,  exhibit  **B''  attached  to  said  second 
amended  complaint  shows  that  the  said  board  of  equalization 
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reduced  the  valuation  of  forty-eight  thousand  seven  hundred 
and  fifty-one  acres  from  $7  to  $3  per  acre,  and  the  valuation  of 
two  thousand  seven  hundred  and  eighty-four  acres  from  $7 
to  $1  per  acre.  b.  Nor  does  it  appear  therefrom  how  the 
court,  on  plaintiflE's  pretended  appeal  from  the  order  of  the 
board  of  equalization,  could  or  would  reduce  the  valuation 
of  lands  from  $7  to  $3.15  per  acre  when  the  board  of  equal- 
ization had  already  reduced  the  valuation  of  said  lands  from 
$7  to  $3  per  acre. 

This  demurrer  was  argued,  submitted  to  the  court  and  sus- 
tained on  the  third  day  of  May,  1905,  and  judgment  of  dis- 
missal ordered.  On  the  twenty-second  day  of  May,  1905, 
judgment  was  entered  against  plaintiflE  in  favor  of  defendant 
Thompson  for  his  costs. 

In  order  that  the  exact  situation  of  this  case  may  be  under- 
stood, we  have  felt  justified  in  including  almost  a  verbatim 
copy  of  the  complaint  with  the  exception  of  exhibits  **A" 
and  *'C,"  and  the  demurrer  in  the  opinion.  Counsel  for  ap- 
pellant insists  that  this  complaint  is  sufficient  to  entitle  him 
to  a  hearing  on  the  merits  of  his  complaint.  Under  the  pro- 
vision of  article  7,  section  2  of  the  constitution  it  says:  ''The 
legislature  shall  provide  such  revenue  as  may  be  needful,  by 
levying  a  tax  by  valuation,  so  that  every  person  or  corpora- 
tion shall  pay  a  tax  in  proportion  to  the  value  of  his  or  her 
or  its  property."  Again,  article  7,  section  5  of  the  constitu- 
tion provides :  **  All  taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  collected  under  general 
laws,  which  shall  prescribe  such  regulations  as  shall  secure 
a  just  valuation  for  taxation  of  all  property,  real  and  per- 
sonal." If  the  plaintiflE  has  shown  by  its  complaint  that  its 
property  has  been  unfairly  assessed  by  defendant,  Thompson, 
as  assessor  of  Kootenai  county,  in  any  manner  whatever,  or 
that  it  has  been  assessed  in  excess  of  its  actual  cash  value, 
then  it  certainly  has  a  remedy,  and  as  this  court  has  said  in 
Humbird  Lumber  Co.  v,  Morgan,  10  Idaho,  327,  77  Pae.  433, 
there  is  no  appeal  from  the  action  of  the  board  of  county 
commissioners  sitting  as  a  board  of  equalization,  it  perhaps 
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has  sought  a  remedy  to  reach  the  evil  of  which  it  complains. 
Our  entire  revenue  law  is  based  on  the  theory  that  all  prop- 
erty owners  in  the  state  shall  pay  equal,  just  and  fair  taxa- 
tion. It  may  at  times  and  under  conditions  be  difficult  for 
the  county  assessor  as  well  as  the  board  of  equalization  to 
reach  all  property  for  taxation  on  a  just  and  equal  basis,  but 
as  the  law  presumes  that  all  officers  faithfully  discharge  their 
duties  under  their  oaths  and  bonds,  this  presumption  must 
be  overcome  before  their  official  acts  will  be  disregarded  and 
held  for  naught  by  the  courts.  It  is  not  sufficient  to  allege  an 
illegal  or  wrongful  act  on  the  part  of  some  officer  whom  the 
people  have  trusted  by  his  selection  to  discharge  the  duty  of 
office,  but  facts  must  be  stated,  not  uncertain  or  equivocal,  as 
a  reason  for  the  allegation.  We  do  not  think  there  is  any 
serious  difficulty  in  arriving  at  a  correct  solution  of  the  law 
in  this  case.  Indeed,  we  do  not  understand  that  learned 
counsel  who  represents  the  respective  parties  to  the  litigation 
materially  disagree  on  the  legal  questions  involved.  In  1891, 
about  one  year  after  the  adoption  of  our  constitution,  which 
provides  a  very  complete  revenue  system,  in  the  case  of  Orr 
v.  State  Board  of  Equalization,  3  Idaho,  190,  28  Pac.  416,  in 
speaking  for  the  court,  Mr.  Justice  Morgan  said:  '* Every 
citizen  and  taxpayer  of  the  state  has  a  right  to  bring  a  proper 
suit  to  determine  whether  any  board  or  officer  having  any 
authority  connected  with  the  levy  and  assessment  of  taxes 
has  performed  his  duty  as  the  law  requires.''  Counsel  for  re- 
spondent very  earnestly  insists  that  the  complaint  is  defective 
ix\  that  it  does  not  comply  with  section  10,  page  230  (Sess. 
Laws  1901),  which  provides:  **A11  taxable  property  must  be 
assessed  at  its  full  cash  value ;  land  and  improvements  thereon 
must  be  assessed  separately";  he  also  calls  attention  to  sub- 
division 5,  section  3,  page  235  (Sess.  Laws  1901).  This  sub- 
division provides:  **The  term  'value'  and  *full  cash  value' 
means  the  amount  at  which  the  property  would  be  taken  in 
pajonent  of  a  just  debt  due  from  a  solvent  debtor."  He  then 
urges  that  such  terms  used  in  the  complaint  as  **cash  value," 
*'true  value,"  or  **fair  value"  do  not  bring  him  within  the 
Idaho,  Vol.  11-40 
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above  provisions  of  the  law.  Again  he  insists  that  appellant 
in  his  complaint  before  us  in  any  proceedings  enumerated  in 
said  complaint  neglects  to  advise  the  board  of  equalization, 
the  lower  court  or  this  court  as  to  what  was  the  actual,  full 
cash  value  of  any  of  its  said  property.  "Cash  value,"  ''fair 
value/'  "true  value,'*  means  nothing  for  the  purposes  of 
taxation,  and  would  be  a  complete  defense  against  a  prosecu- 
tion for  perjury  upon  the  proposition  as  to  the  actual  full 
cash  value  of  appellant's  land.  So  says  counsel  for  respond- 
ent. Again  he  says  the  respondent  may  have  assessed  the 
premises  of  appellant  at  more  than  the  **cash,"  **fair"  or 
"true  value"  of  its  property  as  understood  and  interpreted 
by  it  and  its  counsel,  but  that  the  assessor  assessed  this  prop- 
erty at  more  than  its  actual  full  cash  value,  or  at  a  higher  or 
greater  valuation  than  the  actual  full  cash  value  placed  by 
him  upon  the  property  of  the  other  taxpayers  in  the  county 
of  Kootenai,  being  property  of  the  same  class,  character  and 
value  as  appellant's.  We  have  never  been  advised  in  any  of 
the  numerous  proceedings  involving  the  question  of  the  col- 
lection of  appellant's  taxes. 

An  examination  of  the  application  for  a  reduction  of  valu- 
ation, after  stating  that  it  is  a  corporation  and  that  it  is  the 
owner  of  the  lands  in  exhibit  "A,"  states  in  paragraph  3  that 
all  of  said  lands,  with  the  exception  of  the  lands  marked 
"burnt  and  cut"  lands,  have  been  assessed  at  $7  per  acre: 
that  said  assessment  is  excessive,  and  furthermore,  that  "said 
assessment  is  not  uniform  with  the  assessed  valuation  placed 
upon  other  lands  of  equal  value,  situated  in  the  same  locality 
as  the  lands  of  the  Humbird  Lumber  Company,  as  your  appli- 
cant is  prepared  to  show;  ....  that  as  your  applicant  is 
informed  and  believes  said  lands  were  in  the  year  1902 
assessed  for  a  valuation  at  from  fifty  cents  to  $3.75  per 
acre;  that  the  assessed  valuation  in  1902  was  a  fair  val- 
uation, and  that  the  said  lands,  and  no  part  thereof,  have 
increased  in  valuation  since  1902  to  such  an  extent  as  to 
justify  the  increased  valuation  which  has  been  placed  upon 
them  by  the  assessment  of  1903."  This  is  the  only  refer- 
ence to  the  value  of  the  land  referred  to  in  the  petition.    It 


Digitized  by 


Google 


Dec.  1905.]     HuMBfflD  Lumber  Co.  v.  TnoMPsoN.  627 

Opinion  of  the  Court — Stockslager,  0.  J. 

is  Bwom  to  by  A.  E.  Rickerd,  state  agent  of  appellant.  Coun- 
sel for  respondent  ccmtends  that  under  this  showing  the 
board  of  equalization  was  without  authority  to  act  on  the 
petition,  under  the  provisions  of  section  35,  page  248  (Sess. 
Laws  1901).  This  section  is  as  follows:  "If  any  person, 
after  demand  made  by  the  assessor,  neglects  or  refuses  to 
give  under  oath  the  statement  therein*provided  for,  or  to  com- 
ply with  the  other  requirements  of  this  act,  the  assessor  must 
note  the  refusal  on  the  assessment-book  opposite  his  name, 
and  must  make  an  estimate  of  the  value  of  the  property  of 
such  person,  and  the  value  so  fixed  by  the  assessor  must  not 
be  reduced  by  the  board  of  commissioners."  It  would  seem 
that  the  whole  theory  of  the  revenue  law  is  that  the  actual 
cash  value  of  property  is  the  basis  for  assessment,  and  this 
being  true,  if  a  taxpayer  desires  to  attack  the  assessment  for 
the  reason  that  it  is  too  high  in  proportion  to  other  property 
in  the  same  vicinity,  or  if  for  any  reason  he  desires  to  question 
the  assessment  before  the  board  of  equalization,  he  must,  un- 
der oath,  state  the  full  cash  value  of  the  property  alleged  to 
be  erroneously  assessed.  A  careful  reading  of  the  complaint, 
together  with  all  the  exhibits,  fails  to  disclose  at  any  time  or 
place  such  a  statement  from  appellant.  The  fact  that  the 
property  of  appellant  was  assessed  at  a  less  figure  in  1902 
than  it  is  shown  it  was  assessed  in  1903  furnishes  no  estimate 
of  its  full  cash  value  for  1903,  and  the  statement  of  the  agent 
of  appellant  who  verifies  the  petition  to  the  board  of  equaliza- 
tion for  a  reduction  in  the  assessment,  **that  the  assessed  valu- 
ation in  1902  was  a  fair  valuation,"  does  not  meet  the  require- 
ments of  the  law.  We  are  unable  to  find  where  this  court 
has  ever  been  called  upon  to  pass  upon  the  question  before  us. 
In  Board  of  Commissioners  of  Arapahoe  Cowity  v,  Denver 
Union,  Water  Co.,  32  Colo.  382,  76  Pac.  1060,  the  second  clause 
of  the  syllabus  says:  '* Under  Session  Laws  of  1889,  page  24, 
providing  that,  where  an  owner  of  assessable  property  has 
been  erroneously  assessed  thereon,  he  may  petition  the  board 
of  county  commissioners  for  its  correction,  setting  forth  in  his 
petition  the  description  of  the  property,  the  time  at  which  it 
is  assessed,  its  true  cash  value,  and  what  is  a  just  asse^ssment 
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thereof,  compared  with  similar  property.  A  petition  failing 
to  allege  the  true  cash  value  of  the  property,  or  what  a  just 
assessment  thereon  would  be,  is  insufficient  to  entitle  the  peti- 
tioner to  a  hearing.  In  the  opinion  it  is  said  the  statute  under 
consideration  is  the  source  and  measure  of  the  power  and 
jurisdiction  both  of  the  board  of  commissioners  and  the  dis- 
trict court  to  offer  reltef  to  a  complaining  taxpayer.  The 
remedy  thereby  given  is  purely  statutory,  and  exists  only 
because  the  statute  gives  it."  We  are  in  harmony  with  this 
conclusion.  It  would  seem  unnecessary  to  cite  authorities 
other  than  our  statute  and  the  construction  of  courts  on  simi- 
lar statutes.  It  will  be  observed  that  there  is  no  averment 
in  the  complaint  that  the  assessment  was  fraudulent,  pur- 
posely oppressive  or  an  intimation  of  any  kind  or  character 
that  the  assessor  did  not  act  in  the  utmost  good  faith  in  as- 
sessing appellant's  property.  In  Wagoner  v,  Loaniis,  37 
Ohio  St.  571,  the  third  clause  of  the  syllabus  says:  ** In- 
equalities in  the  valuations  made  under  a  valid  law  of  prop- 
erty for  taxation  do  not  constitute  grounds  for  enjoining  the 
tax  in  the  absence  of  fraudulent  discriminations  by  the  agents 
and  officers  charged  by  the  law  with  the  duty  of  making  such 
valuations."  In  the  opinion  it  is  held  that  averments  that 
the  assessments  were  unequal  and  partial  are  not  sufficient. 
This  was  an  application  for  an  injunction,  and  was  denied. 
In  Woodman  v.  Ely,  2  Fed.  839,  this  significant  language  is 
used:  **The  bill  alleges  a  fraudulently  excessive  levy  and  in- 
equality in  the  valuations  on  the  roll.  Mere  excessive  valua- 
tion does  not  justify  an  injunction  or  restraining  the  col- 
lection of  a  tax,  and  there  is  an  entire  failure  to  prove  fraud 
on  the  part  of  the  assessor."  It  is  true  this  was  an  action 
to  enjoin  the  collection  of  a  certain  tax,  but  we  can  see  no 
reason  why  the  same  rule  should  not  apply  in  an  applica- 
tion to  the  board  of  equalization  for  a  reduction  of  the  as- 
sessment, or  a  complaint  in  the  district  court  for  injunctive 
relief.  In  National  Ba7ik  v.  Kimhall,  103  U.  S.  732,  26  L. 
cd.  469,  it  is  said  in  the  opinion:  **The  allegations  are  pretty 
full  that  the  assessments  are  partial,  unequal  and  unjust, 
and  do  not  result  in  the  uniformity  of  taxation  which  the  eon- 
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stitution   of   Illinois   requires We   think   the   circuit 

court  did  tiot  err  in  dismissing  such  a  bill." 

In  the  Railroad  Tax  Cases,  92  U.  S.  575,  23  L.  ed.  663,  an 
opinion  by  Mr.  Justice  Miller,  we  find  this  language  in  the 
first  syllabus:  "While  this  court  does  not  lay  down  any  ab- 
solute rule  limiting  the  powers  of  a  court  of  equity  in  re- 
straining the  collection  of  taxes,  it  declares  that  it  is  essential 
that  every  case  be  brought  within  some  of  the  recognized 
rules  of  equitable  jurisdiction,  and  that  neither  illegality  or 
irregularity  in  the  proceedings,  nor  error  or  excess  in  the 
valuation,  nor  the  hardships  or  injustice  of  the  law,  provided 
it  be  constitutional,  nor  any  grievance  which  can  be  remedied 
by  a  suit  at  law,  either  before  or  after  the  payment  of  the 
tax,  will  authorize  an  injunction  against  its  collection."  The 
second  clause  says:  *'This  rule  is  founded  on  the  principle 
that  the  levy  of  taxes  is  a  legislative  and  not  a  judicial  func- 
tion, and  the  court  can  neither  make  nor  cause  to  be  made, 
a  new  assessment,  if  the  one  complained  of  be  erroneous,  and 
also  in  the  necessity  that  the  taxes,  without  which  the  state 
could  not  exist,  should  be  regularly  and  promptly  paid  into 
the  treasury."  Mr.  Justice  Brewer,  speaking  for  the  court 
in  Albuquerque  Nat  Bank  v,  Perea,  147  U.  S.  87,  13  Sup. 
Ct.  Rep.  194,  37  L.  ed.  91,  uses  this  strong  and  pertinent  lan- 
guage: "The  decree  discussing  the  original  and  supplemental 
bills  must  be  sustained.  As  to  the  tax  of  1888,  the  case  stands 
upon  the  allegation  that  plaintiff's  property  was  originally 
assessed  at  its  full  value,  while  other  property  was  assessed 
seventy  per  cent  thereof;  that  it  appealed  to  the  board  of 
equalization  for  a  reduction,  and  that  such  tribunal  reduced 
the  valuation,  but  only  to  eighty-five  instead  of  seventy  per 
cent.  It  would  seem  that  the  mere  statement  of  this  was 
sufficient  The  law  of  New  Mexico  requires  property  to  be 
assessed  at  its  cash  value.  Confessedly,  this  plaintiff's  prop- 
erty was  assessed  at  fifteen  per  cent  below  that  value. 
Surely,  upon  the  mere  fact  that  other  property  happened 
to  be  assessed  at  thirty  per  cent  below  the  value,  when  this 
did  not  come  from  any  design  or  systematic  effort  on  the  part 
of  the  county  officials,  and  when  plaintiff  has  had  a  hearing 
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as  to  the  correct  valuation  and  appeal  before  the  board  of 
equalization,  the  proper  tribunal  for  review,  it. cannot  be 
that  it  can  come  into  a  court  of  equity  for  an  injunction  or 
have  that  decision  of  the  board  of  equalization  reviewed  in 
this  collateral  way." 

Mr.  Cooley,  in  his  very  excellent  work  on  Taxation,  page 
753,  third  edition,  in  his  text  on  values  for  assessment,  has 
this  to  say:  **One  whose  property  has  not  been  assessed  above 
its  true  value  or  its  cash  value,  or  whatever  may  be  the  stat- 
utory specification  as  to  value,  cannot  claim  that  his  assess- 
ment is  invalidated  because  the  property  of  other  persons 
is  assessed  at  less  than  such  value,  for  the  presumption  is 
that  those  who  made  the  assessment  acted  not  arbitrarily, 
but  according  to  the  best  of  their  information  and  belief." 
It  is  urged  by  counsel  for  respondent  that  as  a  matter  of  fact 
the  board  of  equalization  actually  reduced  appellant  *8  as- 
sessment to  less  than  $1.10  per  acre.  We  do  not  feel  called 
upon  to  enter  into  a  long  mathematical  calculation  to  ascer- 
tain the  facts  as  to  this  statement;  in  our  view  of  the  case 
it  is  wholly  unnecessary  to  a  determination  of  the  question 
before  us.  Counsel  for  appellant  complains  of  the  action 
of  the  lower  court  in  writing  him  the  letter  marked  exhibit 
**C"  to  his  complaint,  and  thereafter  refusing  to  grant  him 
the  relief  promised.  The  statement  of  a  judge  when  not  in 
session  as  a  court  or  his  letter  is  not  a  judgment.  After 
writing  the  letter  and  before  he  signed  or  ordered  the  clerk 
to  enter  up  a  judgment,  the  learned  judge  may  have,  and 
doubtless  did,  become  convinced  that  it  would  be  error  to 
render  the  judgment  suggested  by  his  letter.  Of  course  it 
was  unfortunate,  and  may  have  misled  counsel  for  iippcliaiit; 
but,  if  the  statement  of  counsel  for  respondent  be  true  that 
the  board  of  equalization  reduced  the  assessment  to  lo^-?  than 
$1.10  per  acre,  it  was  a  much  greater  reduction  than  the  let- 
ter of  the  judge  promised,  and  appellant  did  not  suffer 
thereby.  Counsel  for  respondent  made  the  bold  assertion 
ill  his  oral  argument  that  he  had  had  an  expert  go  over  the 
entire  figures  of  the  lands  and  assessment  of  the  appellant, 
and  they  showed  a  reduction  to  less  than  $1.10  per  acre'. 
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He  convinces  us  that  he  would  not  make  this  statement  un- 
less he  felt  entirely  satisfied  of  its  truth,  but  he  does  not  suffi- 
ciently arouse  our  curiosity  to  indulge  in  this  long  and  in- 
tricate mathematical  calculation  to  vindicate  his  expert,  es- 
pecially when  we  do  not  deem  it  essential  to  a  determination 
of  this  case. 

Our  conclusion  is  that  the  order  of  the  court  and  the  judg- 
ment thereon  sustaining  the  demurrer  to  the  complaint  must 
be  sustained,  and  it  is  so  ordered  with  costs  to  respondent. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(DeeembeT  28,  1905.) 

HUBER  V.  ST.  JOSEPH'S  HOSPITAL. 
[83   Pac.   768.] 

BiTiLDiNO  Contracts — ^Evtoence — Abchitect  Agent  of  Ownbr — ^Extbn- 
SIGN  OP  TncB— Application  fob  in  Wuting — ^Waives — Final  Gxii- 

TIPICATE — ABBITRATION. 

1.  In  a  building  contract  where  it  is  stipulated  that  no  allowance 
for  delay  in  the  completion  of  the  building  shall  be  made  unless  a 
claim  therefor  is  presented  in  writing  within  twenty-four  hours  after 
thQ  occurrence  of  such  delay,  where  all  delays  are  occasioned  by  the 
architect,  who  is  the  agent  of  the  owner,  and  he  leads  the  contractors 
to  believe  that  the  required  extension  of  time  will  be  given  without 
an  application  in  writing  therefor,  held  that  the  application  in 
writing  is  waived,  and  the  owner  is  not  entitled  to  any  deductions 
from  the  contract  price  because  of  such  delays. 

2.  It  was  error  for  the  court  to  reject  any  testimony  offered, 
showing  that  the  owner  by  her  own  acts  or  the  acts  of  her  agent, 
had  waived  the  stipulation  in  the  contract  requiring  a  written  ap- 
plication for  an  extension  of  time. 

3.  Under  the  contracts  in  question,  the  final  certificate  or  esti- 
mate of  the  architect  was  not  conclusive  on  the  appellants. 

4.  Under  the  provisions  of  section  3229  of  the  Bevised  Statutes, 
the  stipulation  in  a  contract  by  which  any  party  thereto  is  re- 
stricted from  enforcing  his  right  under  the  contract  by  the  usual 
proceedings  in  the  ordinary  tribunals  of  the  state  is  void. 

(Syllabus  by  the  court) 
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APPEAL  from  the  District  Court  of  Nez  Perce  County. 
Honorable  Edgar  C.  Steele,  Judge. 

Action  to  foreclose  a  mechanic's  lien.  Judgment  for  plain- 
tiffs.   Plaintiffs  appealed.    Judgment  reversed. 

The  facts  are  stated  in  the  opinion. 

George  W.  Tannahill,  for  Appellants. 

The  rule  that  parol  evidence  cannot  be  received  to  contra- 
dict, add  to  or  modify  or  explain  a  written  contract  is  not 
applicable  where  a  modification  or  change  is  alleged  subse- 
quent to  the  execution  of  the  writing.  This  has  been  laid 
down  clearly  and  universally.  (1  Greenleaf  on  Evidence, 
Redfield's  ed.,  352;  McCauley  v.  Keller,  130  Pa.  St.  53,  17 
Am.  St.  Rep.  758,  18  Atl.  607 ;  Bannon  v.  Aultman,  80  Wis. 
307,  27  Am.  St.  Rep.  37,  49  N.  W.  967;  Davis  v.  Crookston 
Water  Works  Co.,  57  Minn.  402,  47  Am.  St.  Rep.  622,  59  N. 
W.  482;  Harris  v.  Murphy,  119  N.  C.  34,  56  Am.  St.  Rep. 
656,  25  S.  E.  972,  34  L.  R.  A.  803 ;  Emmerson  v.  Slater,  22 
How.  28,  16  L.  ed.  360;  DeBoom  v.  Priestly,  1  Cal.  206, 
and  cases  cited  in  note;  McFadden  v.  O'DonneU,  18  Cal. 
160.)  Where  an  architect  also  acted  as  the  owner's  super- 
intendent of  the  work,  and,  on  the  contractors  complaining 
to  him  of  delays  caused  by  other  contractors,  the  superin- 
tendent assured  him  that  he  was  entitled  to  additional  time 
therefor,  and  conceded  the  entire  amount  of  time  demanded, 
the  fact  that  no  demand  for  additional  time  was  made  on 
the  architect  in  writing  was  immaterial.  {Vanderhoof  v. 
Shell  42  Or.  578,  72  Pac.  126.)  A  stipulation  in  a  building 
contract  as  originally  made  that  the  contractor  should  make 
no  claim  for  additional  work,  unless  the  same  was  done  under 
order  from  the  architect,  and  such  claim  be  made  in  writ- 
ing, did  not  apply  to  work  done  pursuant  to  alterations  made 
in  the  contract  by  subsequent  agreement  of  the  parties. 
(Wilkins  v.  Wilkerson  (Tex.  Civ.  App.),  41  S.  W.  178;  Crow- 
ley V,  United  States  Fidelity  &  O,  Co.,  29  Wash.  268,  69 
Pac.  784;  Barilari  v.  Ferrea,  59  Cal.  1.)     "An  innocent  con- 
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tractor  should  not  be  made  to  suffer If  the  defend- 
ants themselves,  through  their  agents,  rendered  it  impossible 
for  the  claimant  to  perform  his  engagement,  he  ought  not 
to  be  visited  with  the  penalty  of  nonperformance."  (Peck 
V.  United  States,  102  U.  S.  64-66,  26  L.  ed.  46;  Vanderhoof 
V.  Shell,  42  Or.  578,  72  Pac.  126;  Phillips  on  Mechanics' 
Liens,  sec.  147,  p.  255;  Wilkens  v.  Wilkenson  (Tex.  Civ. 
App.),  41  S.  W.  178;  Atkinson  v.  Woodmansee,  68  Kan.  71, 
74  Pac.  640,  64  L.  R.  A.  325;  Erskine  v.  Johnson,  23  Neb. 
261,  36  N.  W.  510;  O'Keefe  v.  Corporation  of  St.  Francis 
Church,  59  Conn.  551,  22  Atl.  327.)  ''Where  an  archi- 
tect's certificate  is  refused  in  bad  faith,  recovery  may  be 
had  without  it./'  {Perry  v.  Levenson,  82  App.  Div.  (N. 
Y.)  94,  81  N.  Y.  Supp.  586;  Vanderhoof  v.  Shell,  42  Or.  578, 
72  Pac.  126.)  "This  certificate  [the  architect's]  is  conclusive 
of  the  rights  of  all  parties  concerned,  unless  it  can  be  shown 
that  it  was  obtained  by  the  owner  by  collusion  or  fraud." 
{Dingley  v.  Green,  54  Cal.  333;  Hot  Springs  R,  Co,  v.  Maker, 
48  Ark.  522,  3  S.  W.  639;  Moore  v.  Kerr,  65  Cal.  519,  4  Pac. 
542.) 

Charles  L.  McDonald,  for  Respondents. 

**If  the  action  is  on  a  special  contract,  proof  of  a  substan- 
tial compliance  with  the  terms  of  the  entire  instrument  must 
be  offered  to  entitle  the  builder  to  recover."  {Blythe  v. 
Poultney,  31  Cal.  233;  Cobum  v.  Hartford,  38  Conn.  290; 
Graham  v.  Trimmer,  6  Kan.  230;  Cunningham  v.  Jones,  20 
N.  Y.  486;  Jackson  v.  Cleveland,  19  Wis.  400;  McNeil  v, 
Armstrong,  81  Fed.  943,  27  C.  C.  A.  16;  FloHda  N,  R.  R. 
Co.  V.  Southern  Supply  Co.,  112  Ga.  1,  37  S.  E.  130.) 
"Where  parties  capable  of  contracting  have  deliberately  en- 
tered into  a  written  agreement  in  which  by  all  just  rules 
of  construction  the  certificate  of  the  architect  is  made  a  con- 
dition precedent  to  a  right,  such  condition  must  be  per- 
formed." {Hanley  v.  Walker,  79  Mich.  607,  45  N.  W.  59, 
8  L.  R.  A.  207 ;  Tetz  v.  Butterfield,  54  Wis.  242,  41  Am.  Rep. 
29, 11  N.  W.  531;  Stose  v.  Heissler,  120  111.  433,  11  N.  B.  161, 
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60  Am.  Rep.  563;  Holmes  v.  Richet,  56  Cal.  307,  38  Am. 
Rep.  54;  Scammon  v.  Denio,  72  Cal.  343,  14  Pae.  98;  TaUy 
V.  Parsons,  131  Cal.  516,  63  Pae.  833;  Myers  v.  Pacific  Con- 
struction Co,,  20  Or.  603,  27  Pae.  584;  United  States  v.  EUis, 
2  Ariz.  253,  14  Pae.  300.)  **The  only  grounds  upon  which 
a  certificate,  estimate  or  determination  or  decision  may  be 
impeached  are  fraud,  or  such  gross  mistakes  as  would  imply 
bad  faith,  or  a  failure  to  exercise  an  honest  judgment." 
(Dingley  v.  Green,  54  Cal.  333;  Moore  v.  Kerr,  65  Cal.  519, 
4  Pae.  542;  United  States  v.  Walsh,  108  Fed.  502;  BrowneU 
imp,  Co,  V.  Cntchfield,  197  111.  61,  64  N.  E.  332;  Eldridge 
V,  Fuhr,  59  Mo.  App.  44.)  **To  constitute  suflScient  fraud 
to  avoid  a  decision,  the  architect  or  other  person  whose  de- 
cision is  impeached  must  have  knowingly  and  willfully  dis- 
regarded his  duty."  (Oilmore  v.  Courtney,  158  111.  432,  41 
N.  E.  1023;  Snell  v.  Brown,  71  HI.  133.)  "Mere  mistake 
or  error  of  judgment  form  no  grounds  for  impeachment." 
{Whiteman  v.  New  York,  21  Hun,  117;  McAlpine  v.  St. 
Clair  Female  Academy,  101  Wis.  468,  78  N.  W.  173;  Mit- 
chell V.  Daugherty,  86  Fed.  859.)  '*In  alleging  fraud  it  is 
well  settled,  both  in  law  and  in  equity,  that  the  mere  general 
averment  without  setting  out  the  facts  upon  which  the  charge 
is  predicated,  is  insufficient."  (9  Ency.  of  PI.  &  Pr.  •686, 
and  numerous  cases  there  cited.)  **In  alleging  fraud,  it 
will  not  suffice  to  say  that  the  parties  fraudulently  procured 
or  induced  or  fraudulently  did  this  or  that,  or  that  he  com- 
mitted or  was  guilty  of  fraud.  The  facts  which  constitute 
the  fraud  must  be  stated."  (Bliss  on  Code  Pleading,  sec. 
211.)  **In  pleading  fraud,  the  facts  constituting  the  fraud 
must  be  specifically  set  forth."  {People  v,  Healey,  128  HL 
9,  15  Am.  St.  Rep.  90,  20  N.  E.  692 ;  Bickle  v.  Irvine,  9  Mont. 
251,  23  Pae.  244;  Conant  v.  National  State  Bank,  121  Ind. 
324,  22  N.  E.  250;  Woodroof  v.  Howes,  88  Cal.  184,"  26  Pae 
111 ;  Albertoli  v.  Branham,  80  Cal.  631,  13  Am.  St.  Rep.  200, 
22  Pae.  404;  Kerr  v.  Steman,  72  Iowa,  241,  33  N.  W.  654.) 
**A  plaintiff  cannot  plead  performance  and  recover  under 
proof  of  waiver  of  performance."  (4  Ency.  of  PL  &  Pr 
G31.)     '*In  an  action  on  a  contract,  a  party  cannot  under 
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an  allegation  of  performance  prove  facts  in  excuse  of  per- 
formance."  (Mackey  v.  Swartz,  60  Iowa,  710, 15  N.  W.  577.) 
**If  the  allegations  be  of  full  performance,  proof  of  a  waiver 
and  modified  performance  is  inadmissible  and  the  error  of 
receiving  it  against  objection  cannot  be  cured  by  permit- 
ting amendment  of  the  allegation  on  motion  for  new  trial." 
{Trumbridge  v.  Bead,  51  Hun,  644,  3  N.  Y.  Supp.  908.) 
**An  averment  of  performance  is  not  supported  by  proof  of 
waiver  of  performance."  {McDermott  v.  Orimm,  4  Colo. 
App.  39,  34  Pac.  909;  Britton  v.  Turner,  6  N.  H.  481,  26 
Am.  Dec.  713;  Pomeroy's  Remedies  and  Remedial  Rights, 
sec.  554.)  **The  plaintiff  cannot  show  a  waiver  of  perform- 
ance or  a  modification  of  any  part  of  a  contract  without  al- 
leging it."  (9  Cyc.  727.)  ''Under  an  allegation  of  per- 
formance, an  excuse  for  nonperformance  is  not  admissible 
in  evidence,  nor  can  a  defendant  show  a  reason  for  nonper- 
formance under  a  plea  of  covenants  performed,  as  it  nega- 
tives instead  of  supports  the  issue."  (Fauhle  v.  Davis,  48 
Iowa,  462;  Stone  v.  Dennis,  3  Port  (Ala.)  231;  Cherry  v. 
Newby,  11  Tex.  457.) 

SULLIVAN,  J. — This  action  was  brought  to  foreclose  two 
liens  for  a  balance  of  about  $2,000  claimed  to  be  due  for  the 
erection  of  a  hospital,  and  power-house  in  connection  there- 
with, at  the  city  of  Lewiston.  It  appears  from  the  record 
that  on  May  6,  1902,  the  appellants  entered  into  a  contract 
whereby  they  agreed,  for  the  consideration  of  a  certain  sum 
therein  mentioned,  to  furnish  certain  of  the  materials  for 
and  erect,  according  to  the  plans  and  specifications  furnished 
by  the  architect,  said  hospital  building,  and  agreed  to  fully 
complete  and  have  the  same  ready  for  occupancy  by  Octo- 
ber 1,  1902;  that  another  contract  was  entered  into  by  the 
appellants  on  the  14th  of  October,  1902,  whereby  they  agreed 
to  erect  a  building  to  be  used  as  a  power-house  in  connec- 
tion with  said  hospital  building,  which  building  they  agreed 
to  fully  complete  and  have  ready  for  occupancy  by  Decem- 
ber 25,  1902.    Said  contracts  are  set  forth  in  the  record. 
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A  stated  sum  is  fixed  as  liquidated  damages  for  the  non- 
completion  of  the  buildings  within  the  time  provided  for  in 
the  contract;  on  the  hospital  building,  $10  per  day,  and  on 
the  power-house,  $15  per  day  were  the  sums  agreed  upon  as 
liquidated  damages.  It  is  also  stipulated  that  the  work 
should  be  done  under  the  direction  and  superintendency  of 
the  architect,  who  was  the  agent  of  the  owner,  and  that 
all  payments  must  be  certified  by  him,  and  that  the  time  for 
the  completion  of  the  work  was  to  be  extended  only  when 
written  application  for  such  extension  was  made  to  the  archi- 
tect within  twenty-four  hours  after  the  happening  of  the 
event  which  would  warrant  the  demand  for  such  extension. 
All  extensions  were  to  be  certified  by  the  architect.  Said 
contracts  also  provide  that  in  the  event  of  disagreement  be- 
tween the  architect  and  the  contractors  as  to  the  extension 
of  the  time  for  the  completion  of  the  work,  or  the  amount  to 
be  allowed  for  extra  work,  the  matter  was  to  be  submitted 
to  arbitration  in  the  manner  prescribed  in  the  contract.  The 
appellants  allege  in  their  complaint  a  full  compliance  with 
all  the  terms  and  conditions  of  the  contract  on  their  part. 
They  also  allege  that  they  did  not  complete  either  structure 
within  the  time  provided  in  the  contract,  but  that  they  ap- 
plied to  defendants  and  to  defendants*  architect  for  an  ex- 
tension of  time  under  the  terms  of  said  contract,  and  that 
defendants  and  said  architect  extended  the  time  for  the  com- 
pletion of  said  buildings  under  the  terms  and  conditions  of 
the  contract.  Appellants  allege  the  performance  of  extra 
work,  and  claim  compensation  for  the  same.  Liens  were 
filed  by  appellants  on  both  buildings,  and  this  action  was 
brought  to  foreclose  them.  Judgment  is  prayed  for  in  a 
sum  aggregating  $1,900,  together  with  interest,  costs  and  at- 
torney's fee. 

Respondents  in  their  answer  admit  the  execution  of  the 
contracts,  and  the  allegations  that  the  buildings  were  not 
completed  within  the  time  provided  therein,  but  deny  that 
the  time  for  the  completion  of  the  building  was  ever  ex- 
tended under  the  terms  of  the  contract  or  otherwise,  and 
claim  as  an  offset  or  counterclaim,  the  amount  as  provided 
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for  in  the  contract  as  liquidated  damages.  Upon  the  issues 
thus  made,  the  action  was  tried  by  the  court  without  a  jury. 
The  court  found  that  there  was  due  to  the  plaintiffs  the  sum 
of  $257.83,  with  interest  thereon  from  February  9,  1903,  and 
an  attorney's  fee  of  $100  and  costs  of  suit,  and  ordered  the 
foreclosure  of  said  liens  for  that  amount.  A  motion  was 
made  for  a  new  trial  by  the  plaintiffs  and  denied.  This  ap- 
peal is  from  the  judgment  and  the  order  denjdng  a  new 
trial.  Numerous  errors  are  assigned  and  a  reversal  of  said 
order  and  judgment  is  demanded. 

Many  of  the  errors  assigned  go  to  the  rejection  of  certain 
testimony  offered  by  the  appellants,  which  testimony  showed 
that  the  architect,  who  was  the  agent  of  the  owner,  made 
frequent  changes  in  the  plans  of  the  hospital  building,  which 
changes  occasioned  all  of  the  delays  in  the  completion  of 
that  building  at  the  time  specified  for  its  completion  in  the 
contract.  The  trial  court  evidently  rejected  this  testimony 
on  the  theory  that  the  appellants  were  not  entitled  to  any 
extension  of  time,  unless  they  made  application  for  it  in 
writing  within  twenty-four  hours  after  it  was  known  that 
an  extension  would  be  required.  The  architect  changed  his 
plans  many  times  and  ordered  changes  made  in  the  building 
to  conform  thereto.  He  stated  to  the  appellants  in  the  pres- 
ence of  others  that  the  matter  would  be  made  right,  giving 
them  to  understand  that  when  changes  were  made  by  him 
which  delayed  the  completion  of  the  building,  proper  ex- 
tensions of  time  would  be  made.  Under  the  contract  the 
hospital  building  was  to  have  been  completed  by  the  1st  of 
October,  and  it  is  shown  that  it  was  not  completed  or  was  not 
accepted  until  the  ninth  day  of  February  following.  The 
time  between  and  including  those  two  dates  would  make  one 
hundred  thirty-two  days,  and  it  is  shown  that  the  combined 
delays  occasioned  by  the  owner  and  architect  amounted  to 
more  than  that  number  of  days.  One  delay  of  six  weeks 
was  caused  by  reason  of  the  failure  of  the  owner  to  pay  the 
fourth  estimate,  as  provided  by  the  contract.  Another  delay 
.was  occasioned  by  reason  of  the  owner's  failure  to  furnish 
the  hardware  which  she  was  to  furnish;  another  by  failure 
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of  the  owner  to  have  the  boiler  set  in  the  power-house ;  an- 
other hy  a  change  in  the  elevator  shaft;  a  change  in  steam- 
fitting;  contractors  waiting  under  the  order  of  the  archi- 
tect for  the  plastering  to  dry  and  for  certain  painting  to 
be  done;  a  change  in  the  floor;  a  drop  in  the  platform;  ad- 
ditional shelving;  cutting  certain  holes  in  the  walls  of  the 
basement  and  putting  in  ventilators;  cutting  through  floors 
of  basement  for  pipes,  and  the  excavation  of  the  basement 
for  foundation  two  or  three  feet  lower  than  was  called  for 
by  the  original  plans.  All  of  those  changes  which  were  oc- 
casioned and  directed  to  be  made  by  the  architect  delayed 
the  completion  of  the  building.  The  delays  amounted  in  all 
to  one  hundred  and  thirty-two  days  from  and  including  the 
first  day  of  October  to  the  ninth  day  of  February  following, 
when  the  building  was  accepted.  The  architect  claims  that 
he  gave  the  contractors  an  extension  of  time  of  sixty-six  days, 
but  he  must  have  been  mistaken  in  this,  as  according  to  one 
of  his  estimates  he  has  charged  up  to  the  contractors  thirty 
days'  delay  at  $15  per  day  on  the  power-house,  and  one  hun- 
dred and  six  days'  delay  at  $10  per  day  on  the  hospital  build- 
ing, making  a  total  of  one  hundred  and  thirty-six  days, 
amounting  to  $1,510  for  delays.  It  is  clear  to  us  from  the 
testimony  that  the  architect  did  not  do  his  duty  in  the  mat- 
ter and  has  not  acted  fairly  with  the  contractors.  Counsel 
for  the  appellants  testified  that  he  saw  the  architect  and 
talked  with  him  about  the  matter,  and  the  architect  said, 
among  other  things:  **Tes,  they  [the  contractors]  have  got 
a  splendid  building  and  it  is  all  right,  and  they  ought  to 
have  their  money,  every  cent  of  it;  they  are  entitled  to  it 
and  they  should  have  it,  but  the  owner  is  stubborn  and  she 
won't  permit  me  to  settle  a  cent  of  it,  and  I  am  going  to 
abide  by  her  orders  and  will  do  what  she  says."  And  again 
the  witness  testified  he  asked  the  architect:  ''Why  don't  you 
settle  this  and  give  the  boys  their  money?"  and  he  answered, 
**I  would  like  to,  but  the  owner  is  headstrong:  and  won't  do 
anything  of  the  kind."  The  architect  testified  on  the  trial 
and  denied  none  of  that  testimony. 
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When  we  take  into  consideration  all  of  the  evidence  ofc^- 
fered,  rejected  and  admitted,  and  that  provision  of  the  con- 
tract whereby  the  owner  agrees  to  provide  all  labor  and  ma- 
terial for  the  construction  of  the  building  not  included  in 
the  contract  in  such  manner  as  not  to  delay  the  progress  of 
the  building,  and  that  all  delays  were  occasioned  by  changes 
made  by  the  owner's  architect  in  his  plans,  and  by  the 
failure  of  the  owner  to  comply  with  her  part  of  the  con- 
tract, I  conclude  that  the  court  erred  in  not  admitting  all 
evidence  offered  tending  to  establish  the  fact  that  the  owner 
had  waived  that  provision  of  the  contract  requiring  the  con- 
tractors to  make  application  in  writing  for  an  extension  of 
time.  As  before  stated,  the  evidence  offered  and  that  intro- 
duced clearly  shows  that  there  was  a  waiver  of  that  provi- 
sion of  the  contract  requiring  the  contractors  to  present  their 
application  in  writing  for  an  extension  of  time.  And  under 
the  facts  it  would  be  unjust  to  permit  the  owner  to  take  ad- 
vantage of  the  acts  of  her  agent  by  leading  the  contractors 
to  believe  that  an  application  in  writing  for  an  extension  of 
time  would  not  be  required,  and  thus  be  relieved  of  an  ob- 
ligation to  pay  more  than  $1,500 — which  she  would  have 
been  required  to  pay  under  the  contract  if  the  application 
for  extensions  of  time  had  been  made  in  writing.  »'  "^ 

The  contract  referred  to  contains  a  provision  that  in  case 
of  a  disagreement  in  regard  to  the  valuation  of  the  work 
added  or  omitted,  or  in  case  of  a  disagreement  as  to  the 
extension  of  time  or  as  to  the  amount  of  loss  or  damage  to 
either  party,  such  matters  **  shall  be  referred  to  three  disin- 
terested arbitrators,  one  to  be  appointed  by  each  of  the  par- 
ties to  this  contract,  and  the  third  by  the  two  thus  chosen; 
the  decision  of  any  two  of  whom  shall  be  final  and  binding.'' 
It  is  contended  by  counsel  for  respondents  that  in  the  mat- 
ters referred  to  and  agreed  to  be  submitted  to  arbitration, 
the  right  of  action  did  not  accrue  until  after  a  submission  of 
such  matters  to  arbitrators,  as  provided  in  said  contract,  and 
that  this  action  was  prematurely  brought  as  such  matters 
had  not  been  submitted  to  arbitration.  It  will  be  observed 
from  the  stipulation  of  the  contract  above  quoted  that  it 
is  agreed  that  the  parties  thereto  shall  submit  their  questions 
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of  diflference  to  arbitrators,  and  that  the  arbitrators'  de- 
cision shall  be  final.  That  provision  of  the  contract  is  in 
direct  conflict  with  the  provisions  of  section  3229  of  the  Re- 
vised Statutes  of  Idaho.  Said  section  is  as  follows:  ''Every 
stipulation  or  condition  in  a  contract,  by  which  any  party 
thereto  is  restricted  from  enforcing  his  rights  under  the  con- 
tract by  the  usual  proceedings  in  the  ordinary  tribunals,  or 
which  limits  the  time  within  which  he  may  thus  enforce  his 
rights,  is  void." 

We  are  aware  that  it  has  been  held  in  many  states  that  a 
stipulation  in  a  contract  to  submit  differences  arising  there- 
under to  arbitration  is  valid,  and  that  neither  party  can  ap- 
peal to  the  court  without  previous  tender  of  arbitration  and 
a  refusal  by  the  other.  But  those  cases,  as  we  understand 
them,  are  not  applicable  to  the  case  under  consideration.  In 
this  case  they  have  stipulated  to  submit  certain  matters  to 
arbitration,  and  have  also  stipulated  that  the  decision  of  such 
arbitrators  should  be  final,  which  they  could  not  legally  do 
under  the  provisions  of  the  said  section  3229.  Taking  those 
provisions  of  the  contract  together,  they  are  repugnant  to 
the  provisions  of  said  section  3229,  and  we  are  not  prepared 
to  say  that  the  parties  would  have  agreed  to  arbitrate  said 
matters,  provided  the  last  clause  of  said  stipulation  had  been 
left  out,  to  wit,  ''the  decision  of  any  two  of  whom  [arbi- 
trators] shall  be  final  and  binding."  We  here  pass  upon 
that  stipulation  as  it  appears  in  the  contract.  We  do  not 
hold  that  a  valid  contract  to  arbitrate  could  not  be  made,  but 
that  such  stipulation  cannot  make  the  award  of  the  arbi- 
trators final.  From  the  entire  record  we  conclude  that  the 
respondents  are  not  entitled  to  any  deduction  from  the  con- 
tract price  of  the  said  buildings,  because  of  the  failure  to 
have  them  completed  within  the  time  specified  in  the  con- 
tracts, as  the  delays  were  occasioned  by  the  owner  and  her 
agent,  and  by  their  acts  they  waived  the  application  in  writ- 
ing for  an  extension  of  time,  and  the  appellants  are  entitled 
to  recover  the  reasonable  value  of  extra  work  done  by  them, 
occasioned  by  the  change  of  the  plans  of  said  buildings,  and 
done  under  the  direction  of  the  architect. 
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The  judgment  is  reversed  and  a  new  trial  granted,  or  if 
either  party  does  not  care  to  introduce  other  testimony,  the 
court  may  make  findings  of  fact,  conclusions  of  law  and  enter 
judgment  in  accordance  with  the  views  herein  expressed. 
Costs  are  awarded  to  appellant. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 

OK  PETITION  FOB  REHEARING. 
(January  23, 1906.) 

AILSHIE,  J. — The  petition  for  rehearing  urges  that  the 
opinion  of  the  court  amotmts  to  a  holding  that  '*  where  delays 
are  occasioned  by  reason  of  extra  work  ordered  done  by  the 
owner  or  architect,  this  of  itself  waives  the  provision  in  the 
contract  fixing  the  time  for  the  completion  of  the  building." 
Such  is  not  the  holding  of  the  court,  and  we  fail  to  find  any- 
thing in  the  opinion  that  leaves  it  open  to  the  construction 
respondent  suggests.  We  hold  that  the  facts  of  this  case 
9how  that  the  owner  and  its  agent  have  by  their  actions  and 
conduct  in  these  transactions  waived  the  requirement  that 
applications  for  extensions  be  made  in  writing  within  twenty- 
four  hours  after  the  happening  of  the  event  which  demands 
the  extension.  We  also  hold  that  evidence  tending  to  es- 
tablish the  fact  of  waiver  was  admissible.  Delays  in  construc- 
tion of  a  building  caused  by  the  owner  or  architect  do  not 
necessarily,  of  themselves,  constitute  a  waiver  of  any  part 
of  the  contract  to  be  complied  with  by  the  contractor.  They 
may  subject  the  owner  to  liabilities  for  a  breach  of  the  con- 
tract and  under  the  peculiar  circumstances  of  the  particular 
case,  such  as  the  one  at  bar,  tend  to  establish  the  fact  of  a 
waiver. 

The  petition  for  a  rehearing  will  be  denied,  and  it  is  so 
offered. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
Idaho,  Vol.  11—41 


Digitized  by 


Google 


642  Village  of  Sand  Point  v.  Doyle.     [11  Idaho, 

Argament  for  Appellant. 


(December  30,  1905.) 

THE  VILLAGE  OF  SAND  POINT  v.  DOYLE. 
[83   Pac.   598.] 

Complaint  in  Equity — ^Demxtbrer  Should  be  Overruled  When. 

1.  Where  the  complaint  alleges  the  corporate  capacity  of  plain- 
tiff, and  that  by  some  threatened  act  defendant  will  create  a  nui- 
sance or  threatens  to  or  is  about  to  commit  some  act  that  will 
endanger  the  health  of  the  inhabitants  of  the  viUage  or  city,  or 
that  will  result  in  damage  to  the  property  of  the  city  or  village, 
or  may  be  the  means  of  causes  of  action  for  damage  against  the 
city  or  village,  equity  will  grant  relief. , 

2.  Where  a  complaint  states  any  cause  of  action  that  will  put 
the  defendant  on  his  defense  of  the  alleged  wrongful  act,  it  is  not 
subject  to  demurrer. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Kootenai  County. 
Honorable  E.  T.  Morgan,  Judge. 

Judgment  for  respondent  on  demurrer  for  his  costs,  from 
which  the  appeal  was  taken.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Herman  H.  Taylor  and  Charles  L.  Heitman,  for  Appellant. 

The  laws  of  Idaho  place  the  burden  of  maintaining  and 
keeping  in  safe  repair  all  streets,  highways  and  thorough- 
fares within  their  corporate  limits  upon  cities,  towns  and 
villages.  (Rev.  Stats.,  sec.  2230,  subd.  16;  City  of  Genessee 
V,  Latah  Co.,  4  Idaho,  141,  36  Pac.  701 ;  Nelson  v.  Board  of 
Commrs.,  6  Colo.  App.  279,  40  Pac.  474.)  The  power  of  ab- 
solute control  of  the  highways  within  an  incorporated  town 
or  village  is  vested  in  the  municipality.  Their  use,  or  the 
dedication  of  their  use,  or  any  portion  thereof,  for  private 
uses,  cannot  be  granted  by  the  town,  or  its  authorities,  any 
attempt  so  to  do  being  ultra  vires  and  void.  {State  v.  Ber- 
detta,  73  Ind.  185,  38  Am.  Rep.  117,  123;  Davis  v.  Mayor, 
14  N.  Y.  524,  67  Am.  Dec.  186.  See  elaborate  note  to  38  Am. 
Rep.  127,  128.)     It  is  the  duty  of  the  municipality  to  keep 
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in  safe  repair  all  bridges  within  its  corporate  limits.  Any 
negligence  in  this  "regard  by  the  municipality  would  render 
it  liable  for  any  damages  that  might  be  caused  by  said  negli- 
gence. {City  of  Topeka  v.  Hemstead,  58  Kan.  328,  49  Pac. 
87;  Mischke  v.  City  of  Seattle,  26  Wash.  616,  67  Pac.  357.) 
There  is  no  such  thing  as  a  rightful  private  permanent  use 
of  public  highways.  {State  v,  Berdetta,  73  Ind.  185,  38  Am. 
Rep.  123,  and  note.)  The  dedication  of  a  highway  extends 
to  the  whole  width  of  it,  whether  it  is  all  used  or  not.  The 
street  includes  sidewalks.  (2  Dillon  on  Municipal  Corpora- 
tions, sec  780,  note  and  cases  cited;  Giffen  v.  Lewiston,  6 
Idaho,  231,  55  Pac.  545.)  It  is  claimed  by  respondent  that 
appellant  has  an  adequate  remedy  at  law.  The  only  legal 
remedy  which  appellant  would  have  would  consist  of  repeated 
actions  for  damages.  (1  Pomeroy's  -Equity  Jurisprudence, 
sees.  252,  257,  271,  273,  and  cases  there  cited.)  The  fact 
that  the  act  may  be  punished  criminally  will  not  prevent 
the  exercise  of  the  restraining  power  of  equity.  {Attorney 
General  v.  Hunter,  1  Dev.  Eq.  (16  N.  C.)  12.) 

R.  E.  McFarland,  for  Respondent. 

There  is  not  a  single  fact  alleged  showing  how  or  in  what 
manner  the  bridge  will  be  rendered  ** unsafe"  or  ** insecure." 
Injunctions  are  not  granted  upon  bare  suspicions,  opinions, 
assumptions  or  conclusions.  (10  Ency.  of  PI.  &  Pr.  925, 
926;  Longshore  Printing  etc,  Co.  v.  Howell,  26  Or.  527,  46 
Am.  St.  Rep.  640,  38  Pac.  547,  28  L.  R.  A.  464;  City  of 
Janesville  v.  Carpenter,  77  Wis.  288,  20  Am.  St.  Rep.  123, 
46  N.  W.  128,  8  L.  R.  A.  808 ;  Insurance  Co,  of  North  Amer- 
ica V.  Bonner,  24  Colo.  220,  40  Pac.  366;  Lorenz  v,  Waldron, 
96  Cal.  243,  31  Pac.  56.)  The  respondent  being  an  abutter 
is  entitled  to  a  way  of  ingress  and  egress  through  streets,  and, 
if  the  bridge  is  a  street,  through  the  bridge,  and  has  a  right 
to  connect  with  the  bridge.  {Spencer  v.  Metropolitan  St. 
Ey,  Co.,  120  Mo.  154,  23  S.  W.  126,  22  L.  R.  A.  668 ;  WilU 
amette  Iron  Works  v.  Oregon  Ry.  etc.  Co.,  26  Or.  224,  46  Am. 
St.  Rep.  620,  37  P^o..  1016,  29  L.  R.  A.  88;  Bannon  v.  Roh- 
meiser,  90  Ky.  48,  29  Am.  St.  Rep.  355,  13  S.  W.  444;  Brak- 
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ken  V.  Minneapolis  etc.  Ry.  Co.,  29  Minn.  41,  11  N.  W.  124; 
Haynes  v.  Thomas,  7  Ind.  38 ;  Heller  v.'  Atchison  etc.  By. 
Co.,  28  Kan.  635;  2  Smith  on  the  Modem  Law  of  Munic- 
ipal Corporations,  1214;  1  Am.  &  Eng.  Eney.  of  Law,  225.) 
Recurring  to  the  proposition  that  equity  will  not  interfere  to 
restrain  the  commission  of  a  criminal  offense,  I  submit  that 
the  ordinance  pleaded  in  the  complaint,  if  valid,  makes  it 
a  criminal  offense  to  conduct  a  saloon  within  the  restricted 
district.  (Horr  &  Bemis  on  Municipal  Police  Ordinances, 
p.  186,  sec.  206;  1  High  on  Injunctions,  sees.  20-28;  City 
of  Janesville  v.  Carpenter,  77  Wis.  288,  20  Am.  St.  Rep.  123, 
46  N.  W.  128,  8  L.  R.  A.  808;  State  v.  Schwickardt,  109  Mo. 
496,  19  S.  W.  52,  53;  Neaf  v.  Palmer,  103  Ky.  496,  45  S.  W. 
506 ;  Planet  P.  dk  F.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  115  Mo.  613, 
22  S.  W.  616.)  Appellant  goes  so  far  as  to  conclude  that  if 
the  building  is  used  *'for  saloon  purposes,  or  any  other  pur- 
pose,'' it  ''will  inflict  irreparable  injury  and  damage  upon 
the  public".  How?  Equity  will  not  restrain  possibilities. 
(1  High  on  Injunctions,  sees.  742-745;  Sherman  v.  Clark,  4 
Nev.  138,  97  Am.  Dec.  519 ;  Lorenz  v.  Waldron,  96  Cal.  243, 
31  Pac.  56;  Goodwin  v.  New  York  etc.  By.  Co.,  43  Conn.  499; 
Truly  V.  Wanzer,  5  How.  (U.  S.)  141,  12  L.  ed.  88.)  From 
the  complaint  as  a  whole  I  infer  that  appellant  claims  ground 
on  either  side  of  the  bridge  as  a  part  of  the  highway  because 
the  bridge  has  been  used  eight  years.  It  is  a  well-settled  rule 
of  law  that  a  highway  established  by  user  is  only  as  wide 
as  actually  used.  (13  Cyc.  488c;  Talmage  v.  Huntting,  29 
N.  Y.  447 ;  Valley  Pulp  etc.  Co.  v.  West,  58  Wis.  599, 17  N.  W. 
554.) 

STOCKSLAGER,  C.  J.— Plaintiff  filed  its  complaint  al- 
leging that  it  is  a  corporation.  It  is  shown  a  stream  known 
as  Sand  creek  runs  through  the  village  of  Sand  Point,  and 
that  there  is  a  bridge  across  said  stream  connecting  the  streets 
at  either  end  of  the  village.  This  bridge,  it  is  alleged,  is 
four  hundred  and  fifty  feet  long,  sixteen  feet  wide,  inclusive, 
and  fourteen  and  one-half  feet  in  width  within  the  railing, 
and  from  fifteen  to  twenty  feet  high.  It  is  built  of  wood 
and  is  a  principal  highway  connecting  the  east  with   the 
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west  side  of  said  creek.  It  was  constructed  by  Kootenai 
county  years  ago  and  has  along  its  entire  length  on  both 
sides  substantial  wooden  railings  necessary  for  the  safety  of 
the  traveling  public,  and  that  it  is  necessary  that  such  rail- 
ings should  remain  intact  and  in  sound  condition.  That 
large  numbers  of  women  and  children  residing  in  said  mu- 
nicipal corporation  cross  this  bridge  daily;  that  the  street 
at  each  end  of  this  bridge  is  fifty  feet  wide  and  has  been 
dedicated  to  the  public  and  accepted  by  the  municipal  cor- 
poration. That  the  chairman  and  board  of  trustees  of  said 
municipal  corporation  did,  on  or  about  March  2,  1903,  enact 
an  ordinance  prohibiting  the  sale  of  intoxicating  liquors 
within  a  distance  of  one  hundred  feet  on  the  north  and 
south  sides  of  said  bridge.  This  ordinance  was  published 
and  took  effect  April  10,  1903,  and  has  never  been  repealed. 
The  ordinance  prohibits  the  sale  of  ardent,  distilled,  fer- 
mented, or  liquors  of  any  character  within  the  prescribed 
limits.  It  is  next  shown  that  respondent  claims  to  be  the 
owner  of  land  situated  within  the  ravine  through  which  said 
stream  flows  within  the  corporate  limits  of  appellant,  which 
lot  of  land  touches  the  right  of  way  upon  which  said  bridge 
is  situated,  on  the  north,  one  hundred  and  ten  feet  from  the 
west  end  of  said  bridge,  and  that  respondent  has  constructed 
a  wooden  frame  building  on  said  lot  and  is  building  a  plat- 
form or  bridge  from  said  building  over  and  upon  the  right 
of  way  crossed  by  said  bridge  with  the  intention  of  connect- 
ing said  wooden  building  by  said  bridge  or  platform,  with 
the  floor  of  said  bridge,  and  that  he  threatens  to  tear  down 
and  remove  the  railing  upon  said  public  bridge  at  a  point 
where  said  platform  is  extended  to  connect  with  the  floor  of 
said  public  bridge,  in  order  to  use  said  public  bridge  as  ^ 
outlet  from  said  building.  That  defendant  intends  to  use 
said  building  as  a  saloon  for  the  purpose  of  retailing  intoxi- 
cating liquors  to  the  public  therein  in  violation  of  the  pro- 
visions of  the  municipal  ordinance  before  mentioned.  That 
defendant's  said  building  is  from  seventeen  to  twenty  feet 
from  the  railing  of  said  public  bridge  on  the  north  side; 
that  if  defendant  is  allowed  to  connect  said  building  with 
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the  floor  of  said  public  bridge  and  remove  the  railing  there- 
from, in  order  to  give  him  an  outlet  upon  said  bridge,  by 
reason  of  the  removal  of  said  railing,  will  become  unsafe 
and  insecure  for  the  traveling  public  and  for  teams  and 
vehicles.  That  if  defendant  is  allowed  to  conduct  a  saloon 
in  said  building,  that  portion  of  the  public  bridge  in  front 
of  his  saloon  will  become  a  loitering  place  for  drunken  and 
idle  men,  and  will  be  annoying  as  well  as  unsafe  for  the 
public,  especially  women  and  children,  to  cross  the  public 
bridge  at  said  points.  That  said  bridge  was  erected  at  con- 
siderable cost  and  is  the  principal  highway  across  said  creek 
for  the  public;  that  a  wooden  building  will  jeopardize  the 
existence  of  said  bridge  by  reason  of  probable  danger  from 
fire  from  respondent's  wooden  building.  That  plaintiff, 
prior  to  the  commencement  of  the  construction  of  said  wooden 
building  by  defendant,  notified  defendant  that  he  would  not 
be  allowed  to  construct  or  maintain  a  building  for  saloon 
purposes,  or  for  any  other  purpose,  along  the  line  of  said 
bridge;  but  that  defendant  disregarded  said  notice  and  per- 
sisted in  constructing  said  building,  and  still  persists  in  con- 
necting said  building  with  the  public  bridge  with  the  inten- 
tion of  using  his  building  for  saloon  purposes.  That  said 
building,  used  as  a  saloon  with  ingress  and  egress  to  and 
from  said  public  bridge,  will  be  a  nuisance,  especially  to  the 
women  and  children  who  are  daily  compelled  to  pass  over 
said  bridge.  That  on  or  about  July  1, 1903,  defendant  opened 
said  building  and  moved  a  stock  of  intoxicating  liquors  there- 
in, and  for  several  days  thereafter  openly  violated  said  or- 
dinance by  retailing  intoxicating  liquors  to  the  public;  that 
on  July  3,  1903,  a  complaint  sworn  to  and  filed  was  issued 
by.  a  justice  of  the  peace  for  said  precinct  and  county  charg- 
ing defendant  with  violation  of  said  ordinance.  Thereujwn 
a  warrant  of  arrest  was  issued  upon  said  complaint  and  de- 
fendant pleaded  guilty  to  the  charge  and  was  sentenced  to 
pay  a  fine  of  $100  or  be  imprisoned  in  the  village  jail  for 
the  term  of  fifty  days;  that  thereafter  said  fine  was  paid  by 
(defendant.  That  appellant  has  no  adequate  remedy  at  law, 
^iid  that  to  allow  respondent  to  maintain  a  saloon  in  said 
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building  will  inflict  irreparable  injury  upon  the  public,  and 
that  it  will  result  in  the  establishment  and  maintenance  of 
a  nuisance,  besides  violating  the  local  laws  of  said  munic- 
ipal coiTporation  and  jeopardize  the  safety  of  said  bridge. 
This  statement  is  taken  from  appellant's  brief,  and  is  conceded 
by  counsel  for  respondent  to  be  in  the  main  correct.  We  think 
it  correctly  states  the  issue  presented  by  appellant's  complaint. 
To  this  complaint  a  demurrer  was  interposed  as  follows:  **  (a) 
That  said  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  in  this:  1.  That  said  complaint  lacks 
equity.  2.  That  it  appears  from  the  facts  stated  therein,  and 
shows  on  the  face  of  the  complaint  that  complainant  has  a 
complete,  speedy  and  adequate  remedy  at  law  for  all  the  acts 
complained  of  and  for  all  the  threatened  or  apprehended  acts 
complained  of.  3.  That  it  appears  from  said  complaint  that 
any  injuries  which  may  result  from  any  act  alleged  to  be 
threatened  by  defendant  or  apprehended  by  plaintifl?  are  mere 
possibilities  and  exist  only  in  imagination.  4.  That  the  in- 
juries alleged  to  be  threatened  or  apprehended  are  too 
remote  to  justify  any  relief  by  injunction.  5.  That  an  in- 
junction granted  under  the  circumstances  set  forth  in  said 
complaint  would  deprive  defendant  of  his  property  without 
due  process  of  law,  and  without  compensation.  6.  That  said 
injunction  would  deprive  defendant  of  his  legal  right  to  the 
reasonable  and  proper  use  of  a  public  highway,  (b)  That  the 
complaint  herein  is  ambiguous,  unintelligible  and  uncertain 
in  this :  7.  That  the  said  complaint  does  not  show  how  the  cut- 
ting of  the  rail  mentioned  in  said  complaint  would  in  any  way 
weaken  or  impair  the  bridge  therein  mentioned,  or  how  the 
building  of  defendant  would  endanger  said  bridge  from  fire 
in  any  way,  or  any  more  than  any  other  lawfully  constructed 
building  of  similar  character  in  the  vicinity  of  said  bridge,  or 
how  it  would  increase  the  travel  on  said  bridge  any  more  than 
if  constructed  at  either  end  thereof." 

On  the  seventeenth  day  of  April,  1905,  the  demurrer  hav- 
ing theretofore  been  submitted  to  the  court,  a  judgment  was 
entered  first  finding  **that  the  said  amended  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  or  a 
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cause  of  suit,  and  that  the  plaintiff  has  an  adequate  remedy 
at  law,"  and  judgment  for  respondent  for  his  costs.  It  will 
only  be  necessary  for  us-  to  ascertain  whether  a  court  of  equity 
can  grant  appellant  any  of  the  relief  prayed  for  in  his  com- 
plaint as  shown  by  the  record.  If  so,  then  the  demurrer 
should  not  have  been  sustained.  That  municipalities  of  the 
character  of  appellant  are  given  very  large  power  in  the  con- 
trol and  management  of  their  affairs  is  not  and  could  not  be 
disputed.  That  they  have  the  right  to  regulate  and  control 
the  sale  of  liquors — ^to  say  where  and  under  what  conditions 
liquors  may  be  sold  within  their  corporate  limits ;  to  prescribe 
certain  districts  wherein  buildings  dangerous  to  the  welfare 
of  the  people  shall  not  be  erected ;  to  prohibit  the  conducting 
of  any  business  dangerous  to  the  morals  and  good  order  of.  the 
people  of  the  municipality.  The  complaint  must  be  taken 
as  true  in  all  its  allegations;  the  demurrer  admits  this  fact, 
but  by  its  averments  says  that  there  is  not  enough  stated  in 
the  complaint  to  warrant  a  court  of  equity  to  grant  any  re- 
lief:  1.  That  a  cause  of  action  is  not  stated;  and  2.  That  ap- 
pellant has  a  plain,  speedy  and  adequate  remedy  at  law,  and 
it  is  so  found  by  the  court.  If  we  find  that  the  village  of  Sand 
Point  has  full  power  and  control  over  its  streets,  alleys  and 
bridges,  and  the  right  to  declare  by  ordinance  how  and  where 
certain  classes  of  business  shall  be  conducted,  then  appellant 
has  the  right  to  declare  by  ordinance  that  a  saloon  business 
shall  not  be  conducted  within  one  hundred  feet  of  either  the 
north  or  south  side  of  the  bridge  crossing  Sand  creek.  Again, 
if  the  city  is  responsible  in  damages  (and  likely  it  is)  for  any 
accident  that  may  occur  on  said  bridge  by  reason  of  any  de- 
fect in  its  construction  or  maintenance,  then  it  becomes  the 
duty  of  the  village  authorities  to  guard  carefully  the  safety 
of  the  people  who  travel  over  and  across  this  part  of  the  high- 
way. This  being  true,  we  think  the  village  authorities  have 
the  power  to  permit  or  reject  the  application  of  anyone  to  con- 
struct any  kind  of  a  building  connecting  with  this  bridge.  If 
it  is  by  them  considered  dangerous  to  the  traveling  public,  of- 
fensive to  any  class  of  people  who  may  have  occasion  to  pass 
over  the  bridge,  or  if  it  will  in  any  manner  weaken  or  reduce 
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the  safety  of  the  bridge,  then  they  may  prohibit  its  construc- 
tion. It  is  urged  by  counsel  for  appellant  that  women  and 
children  pass  and  repass  over  and  across  this  bridge ;  that  if 
respondent  is  permitted  to  conduct  a  saloon  in  his  building  it 
will  be  offensive  to  women  and  children  who  have  occasion  to 
pass  back  and  forth  across  the  bridge;  that  drunken  men  will 
congregate  in  front  of  said  building  and  consequently  on  or 
near  the  bridge,  and  thus  create  a  nuisance.  Counsel  for  re- 
spondent meets  this  argument  by  the  statement  in  his  brief 
that, ' '  it  is  a  notorious  fact  that  in  every  city  and  village  in  the 
state,  saloons  open  upon  the  sidewalks  and  pavements,  and 
yet  it  is  not  anywhere  claimed  that  the  sidewalks  or  streets 
immediately  in  front  of  such  saloons  are  loitering  places  for 
'drunken  and  idle  men/  "  This  statement  does  not  quite 
meet  the  issues.  It  is  shown  that  the  streets  at  either  end  of 
this  bridge  and  connecting  therewith  are  fifty  feet  wide,  whilst 
the  bridge  is  only  fourteen  and  one-half  feet  wide  in  the  clear. 
Again,  if  women  and  children  are  passing  along  any  of  the 
streets  of  the  village  where  a  saloon  is  being  conducted,  if 
''idle  and  drunken  men"  are  congregated  in  front  thereof, 
they  may  pass  to  the  opposite  side  of  the  street  or  pursue  their 
way  on  another  street.  In  other  words,  they  are  not  com- 
pelled to  pass  within  the  narrow  limits  of  fourteen  and  one- 
half  feet.  This  alone  may  not  be  sufficient  to  warrant  a  court 
of  equity  to  grant  relief  by  injunction,  but  it  is  certainly  ap- 
parent that  there  is  much  more  reason  for  the  village  au- 
thorities to  prohibit  the  sale  of  intoxicating  liquors  in  a  build- 
ing with  its  only  outlet  connected  with  the  bridge,  than  there 
is  to  allow  saloons  to  be  conducted  on  the  streets  that  have 
back  entrances  through  which  intoxicated  persons  may  pass 
without  encountering  persons  to  whom  they  would  be  ob- 
noxious or  the  opposite  side  of  the  street  or  other  streets  on 
which  people  may  travel  and  thus  avoid  close  proximity  with 
such  persons.  Counsel  for  respondent  insists  that  Kootenai 
county  and  not  the  village  of  Sand  Point  has  the  care,  super- 
vision and  control  of  the  bridge  in  question  under  the  pro- 
visions of  section  81,  page  208,  of  the  Session  Laws  of  1899. 
This  section  provides:  **The  city  council  or  board  of  trustees 
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shall  have  the  care,  supervision  and  control  of  all  public  high- 
ways, bridges,  streets,  alleys,  public  squares  and  commons  with- 
in the  city  or  village,  and  shall  cause  the  same  to  be  kept  open 

and  in  repair  and  free  from  nuisance All  public  bridges 

o receding  sixty  feet  in  length  over  any  stream  crossing  a  state 
or  county  highway  shall  be  constructed  and  kept  in  repair 
by  the  county."  This  act  was  approved  February  10,  1899. 
On  the  fourteenth  day  of  February,  1899,  at  page  270  of 
the  same  session  law,  we  find  the  following  provision:  "Each 
incorporated  city,  town  or  village  in  this  state  constitutes  a 
separate  road  district  under  this  title,  and  the  city  council  of 
each  city  and  the  board  of  trustees  of  each  town  or  village, 
as  far  as  relates  to  their  city,  town  or  village,  have  the  powers 
conferred,  and  must  perform  the  duties  imposed  upon  the 
board  of  county  commissioners  of  their  respective  counties  by 
this  chapter.  Each  city  council  and  board  of  trustees  must 
appoint  a  road  overseer  who  must  within  such  city,  town  or 
village  have  the  powers  conferred  and  perform  the  duties 
imposed  by  this  chapter."  Subdivisions  27,  28  and  29  of  sec- 
tion 73,  Act  of  1899,  page  205,  authorize  and  empower  cities 
and  villages  to  **  prevent  and  remove  all  encroachments  into 
and  upon  all  sidewalks,  streets,  avenues  and  alleys,"  and  to 
**open,  widen  or  otherwise  improve  any  street,  avenue,  lane  or 
alley,"  and  to  ** create,  open  and  improve  new  streets,  etc." 
All  of  the  above  provisions  were  construed  by  this  court  in 
the  case  of  Carson  v.  City  of  Oenessee,  9  Idaho,  244,  108 
Am.  St.  Rep.  127,  74  Pac.  862.  After  reviewing  the  au- 
thorities and  the  various  legislative  acts  pertaining  to  the 
organization  of  cities,  towns  and  villages,  the  powers,  duties 
and  responsibilities  thereof,  Mr.  Justice  Ailshie  said:  **It 
will  be  seen  from  the  foregoing  that  the  power  of  cities  and 
villages  in  this  state  over  the  streets  is  exclusive  and  unlim- 
ited, and  the  question  arises:  Are  their  express  or  implied 
duties  to  the  public  and  the  individual  commensurate  with 
the  powers  granted  them?  It  is  conceded  that  there  is  no 
express  statute  in  this  state  making  municipal  corporations 
liable  in  damages  for  negligence.  The  only  remaining 
question    is,   Can  such    liability  be    said  to  be    implied?" 
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After  collecting  and  discussing  a  great  many  authorities  bear- 
ing on  this  question,  the  opinion  concludes  thus:  **It  had  all 
the  authority  required  to  have  kept  its  streets  in  repair,  and 
thereby  avoid  the  liability  to  which  it  now  finds  itself  sub- 
jected.'' The  above  case  was  an  action  for  damages  resulting 
from  an  injury  received  on  one  of  the  streets  of  the  village 
of  Genessee  by  reason  of  a  defective  sidewalk. 

In  this  case  it  is  not  disputed  that  the  bridge  connecting 
the  two  streets  of  said  Sand  Point  is  a  part  of  the  public 
thoroughfare  and  is  within  the  corporate  limits  of  said  village, 
hence  with  the  same  construction  given  our  laws  governing 
cities  and  villages  as  is  shown  in  Carson  v.  City  of  Oenessee, 
we  must  conclude  that  the  village  of  Sand  Point  has  complete 
and  exclusive  control  over  the  bridge  crossing  Sand  creek, 
with  the  duty  imposed  upon  it  by  law  of  keeping  it  in  re- 
pair and  at  all  times  safe  and  convenient  for  the  accommoda- 
tion of  the  traveling  public.  Since  we  have  reached  this  con- 
clusion, the  question  arises  as  to  who  would  be  liable  for  any 
damage  or  injury  resulting  from  an  accident  caused  by  the 
erection  of  the  building  of  respondent  in  close  proximity  to 
said  bridge  and  connecting  therewith  by  a  platform.  In  our 
view  of  the  law,  the  village  is  responsible  for  the  condition 
of  this  bridge  and  any  and  every  thing  connected  therewith. 
In  case  an  injury  should  occur  to  anyone  resulting  from  an 
accident  occasioned  by  the  construction  of  the  platform  con- 
necting with  the  bridge,  if  it  could  be  shown  that  the  acci- 
dent occurred  on  the  right  of  way  or  street  of  appellant,  under 
our  holding  in  Carson  v.  City  of  Oenessee,  the  city  could  be 
made  to  respond  in  damages,  and  we  have  no  disposition  to 
change  the  construction  given  our  laws  governing  the  ques- 
tions involved  in  that  case  and  this. 

We  think  the  demurrer  should  have  been  overruled.  The 
judgment  is  reversed  and  cause  remanded  to  the  lower  court 
for  such  further  proceedings  as  is  consistent  with  this  opinion. 
Costs  awarded  to  appellant. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(December  30,  1905.) 

McCONNBLL  v.  STATE  BOARD  OF  EQUALIZATION. 

[83  Pac.  494.] 

State  Boabd  of  Equalization — Assessment  of  Bailwat,  Telephone 
AND  Telegraph  Lines — Constitutional  Law— Weit  of  Ebbob— 
What  Mat  be  Beviewed  Under — Litioation  op — Private  Rights. 

1.  Under  the  provisions  of  the  revenue  law,  approved  March  22, 
1901  (Sees.  Laws  1901,  p.  257),  the  state  board  of  equalization  is 
authorized  to  fix  for  taxation  the  valuation  of  railroad,  telephone 
and  telegraph  lines,  and  property  belonging  thereto. 

2.  Under  the  provisions  of  sections  4962  and  4968  of  the  Be- 
vised  Statutes,  this  court  is  not  authorized,  by  certiorari,  to  pass 
upon  the  constitutionality  of  an  act  upon  the  application  or  petition 
of  a  private  person  to  protect  his  private  property  rights. 

3.  Under  the  provisions  of  said  section  4968,  the  review  upon 
said  writ  cannot  extend  further  than  to  detennine  whether  the  in- 
ferior tribunal,  board  or  officer  has  regularly  pursued  the  authority 
given  such  tribunal,  board  or  officer  by  the  law.  If  such  were  done, 
it  would  amount  primarily  to  an  inquiry  as  to  the  authority  of 
the  legislature  to  enact  such  law  and  not  the  authority  of  a  tribunal, 
board  or  officer  to  act  under  a  statute  which  has  all  the  appearance 
and  semblance  of  a  valid  law. 

4.  This  court  cannot  inquire  into  the  constitutionality  of  the 
revenue  law  of  this  state  upon  a  writ  of  review  on  the  application 
of  a  private  citizen  in  a  matter  involving  his  private  rights. 

5.  Under  a  writ  of  review,  errors  and  mistakes  of  judgment  of 
a  board  as  to  the  value  of  property  that  it  is  authorized  to  assess 
cannot  be  reviewed;  neither  can  such  writ  be  invoked  for  the  pur- 
pose of  reviewing  the  facts  upon  which  the  inferior  tribunal,  board 
or  officer  acted  except  for  the  purpose  of  ascertaining  the  fact  of 
jurisdiction. 

6.  The  provisions  of  such  writ  is  limited  to  a  review  of  questions 
of  law  involved  in  the  matter,  and  the  court  must  confine  its  inquiry 
to  the  question  as  to  whether  or  not  the  action  complained  of  was 
beyond  and  in  excess  of  the  jurisdiction  conferred  on  the  tribuniil, 
board  or  officer.  On  such  writ  this  court  cannot  review  the  question 
of  fact  as  to  whether  said  board  in  its  judgment  or  opinion  has 
valued  the  railway,  telephone  and  telegraph  lines  at  less  than  their 
cash  value. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  a  writ  of  review.    Writ  denied. 
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Ralph  P.  Quarles,  for  PlaintilSP. 

The  constitutionality  of  a  statute  can  be  inquired  into  on 
certiorari.     (Weed  v.  Mayor  etc.,  172  Mass.  28,  51  N.  E.  204, 
42  L.  R.  A.  642 ;  Metier  v.  Board  etc.,  4  Idaho,  44,  35  Pac.  712 ; 
Dunn  V.  Sharp,  4  Idaho,  9S,  35  Pac.  842 ;  Board  of  Aldermen 
V.  Darrow,  13  Colo.  460, 16  Am.  St.  Rep.  215,  and  note,  22  Pac. 
784;  Wilson  v.  City  of  Seattle,  2  Wash.  543,  27  Pac.  474;  Levy 
V.  Superior  Court,  66  Cal.  292,  5  Pac.  353 ;  Levan  v.  Richards, 
4  Idaho,  667,  43  Pac.  574;  Ah  Fong  v.  McCalla,  7  Idaho,  20; 
59  Pac.  930.)     In  proceedings  analogous  to  writ  of  review 
the   court  has   considered   the   constitutionality  of  statutes. 
(Holmberg  v.  Jones,  7  Idaho,  752,  65  Pac.  563 ;  In  re  Brickey, 
8  Idaho,  597,  101  Am.  St.  Rep.  215,  70  Pac.  609;  In  re  In- 
man,  8  Idaho,  398,  69  Pac.  120;  Good  v.  Steele,  8  Idaho,  538, 
69  Pac.  319;  McNamee  v.  Steele,  8  Idaho,  539,  69  Pac.  219.) 
The  plaintiff  contends  that  the  legislature  cannot,  directly 
or  indirectly,  through  the  defendant  board  or  other  agency, 
take  any  necessary  step  in  the  process  of  imposing  county 
or  municipal  taxes.     It  is  prohibited  from  doing  so.     What 
does  the  t^rm ' '  impose  a  tax ' '  mean.    In  American  and  English 
Encyclopedia  of  Law,  volume  27,  second  edition,  page  658,  it 
is  said  in  the  text:  ** Three  things  are  essential  to  a  text:  First, 
the  ascertainment  of  a  sum  certain,  or  that  can  be  rendered 
certain,  to  be  imposed  on  the  collective  taxpayers;  second,  a 
legal  imposition  of  that  sum  on  the  collective  body  of  tax- 
payers ;  third,  an  apportionment  of  the  amount  among  the  in- 
tlividual  taxpayers,  so  as  to  ascertain  the  part  or  share  due 
from  each."    In  the  case  of  Quivey  v.  Lawrence,  1  Idaho,  313, 
it  is  held  that  the  assessment  of  property  for  taxation  is  indis- 
pensable to  the  imposition  of  a  tax.    And  at  page  316  the 
court  says:  '*In  Blackwell  on  Tax  Titles,  page  106,  the  rule 
as  to  the  assessment  of  property  is  thus  stated:  'A  listing  and 
valuation  of  the  lands  is  a  prerequisite  which  cannot,  under 
any  circumstances,  be  dispensed  with.     It  is  the  basis  upon 
which  all  the  subsequent  proceedings  rest.'  "    The  word  ** im- 
pose" is  thus  defined:  '*3.  To  lay  on  as  a  burden,  a  tax,  a  toll, 
a  duty,  an  oflSee,  a  penalty,  a  command,  an  injunction,  a  re- 
striction, etc.  .  •  •  .  5.  To  fix  upon."     (Encyclopedic  Dic- 
tionary.) 
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Argument  for  Defendant. 

J.  J.  Guheen,  Attorney  General,  George  M.  Parsons,  Edwin 
Snow  and  F.  S.  Wettach,  for  Defendant. 

The  writ  of  review  is  a  statutory  remedy.  Conceding  this, 
its  limitation  must  be  sought  for  and  found  in  the  statutes. 
(Adleman  v.  Pierce,  6  Idaho,  294, '55  Pae.  658.)  In  State  ex 
rel.  Fletcher  v,  Oshoum,  24  Nev.  187,  51  Pac.  837  (quoted  in 
the  Idaho  case),  the  court  says,  under  a  statute  identically  the 
same  as  ours  (Nev.  Gen.  Stats.  1885,  sec.  3458) :  **This 
court  has  repeatedly  and  uniformly  held  that  the  inquiry 
upon  this  writ  would  not  be  extended  further  than  was  neces- 
sary to  determine  whether  the  inferior  tribunal,  board  or  of- 
ficer has  exceeded  its  jurisdiction  or  has  regularly  pursued 
its  authority."  This  was  held  in  Phillips  v,  Welch,  12  Nev. 
158.  The  supreme  court  of  California,  under  similar  statutes, 
ours  being  a  literal  copy  (Code  Civ.  Proc,  sec.  1068  et  seq.), 
in  Quinchard  v.  Board  etc.,  113  Cal.  664,  45  Pac.  856,  saj's : 
**The  scope  of  this  writ  has  been  limited  by  section  1068  of 
the  Code  of  Civil  Procedure  (the  same  as  our  section  4968), 
and  is  to  be  issued  only  when  an  inferior  tribunal,  board  or 
officer  has  exceeded  the  jurisdiction  of  such  tribunal,  board 
or  officer,  and  cannot  be  extended  further."  (Central  Pac.  R. 
B.  Co.  v.  Placer  Co,,  43  Cal.  365.)  The  office  of  the  writ  of 
review  is  only  to  bring  the  matter  before  the  court  when  the 
inferior  tribunal,  board  or  officer  has  acted  judicially.  {Quin- 
chard V.  Board  etc,  113  Cal.  664,  45  Pac.  856 ;  People  v.  Super- 
visors of  Lawrence  Co.,  25  Hun,  131;  In  re  Mt.  Morris  Square, 
2  Hill,  U;  People  v.  Board  etc.,  33  Barb.  344;  People  v.  Board 
etc.,  43  Barb.  232.)  The  only  question,  then,  for  the  consid- 
eration of  this  court  in  this  proceeding,  in  the  light  of  the 
decisions,  is  this :  Was  there  an  excess  of  jurisdiction,  and  did 
the  board  regularly  pursue  the  authority  vested  in  it  by  law  t 
If  a  board  usurps  a  power  not  given  by  the  constitution  or  stat- 
ute, then  the  remedy  is  quo  warranto.  (Rev.  Stats.,  sec.  4612.) 
The  constitutionality  of  an  act  cannot  be  raised  by  writ  of 
review.  {Hampton  v.  Dilley,  3  Idaho,  427,  31  Pac.  807; 
Wright  v.  Kelly,  4  Idaho,  624,  43  Pac.  566.)  In  summary 
remedies,  as  in  the  issue  of  writs  of  parallel  nature,  they  can- 
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not  be  made  an  instrument  for  giving  a  court  jurisdiction  of 
litigation  on  collateral  matters  in  an  irregular  way.  (Spell- 
ing on  Extraordinary  Legal  Remedies,  sec.  1386.)  Nor  can 
the  question  of  the  validity  of  an  act  of  the  legislature  be 
raised  by  an  application  for  mandamus.  .  Nor  should  the  writ 
issue  in  cases  where  the  right  of  the  relator  depends  on  hold- 
ing an  act  of  the  legislature  unconstitutional.  {Fraser  v. 
Freelon,  53  Cal.  644;  Orr  v.  State  Boar^,  3  Idaho,  190,  28 
Pac.  416.)  **If  a  municipal  corporation  appears  to  be  act- 
ing under  color  of  law  and  recognized  by  the  state  as  such, 
such  a  question  as  to  its  legal  existence  should  be  raised  by  the 
state  itself  by  quo  warranto  or  other  direct  proceedings." 
{State  V.  Carr,  5  N.  H.  367 ;  People  v.  Maynard,  15  Mich.  463 ; 
Stuart  V.  School  Dist,,  30  Mich.  69;  President  v.  Thompson, 
20  111.  197 ;  Kettering  etc,  v.  Jacksonville,  50  111.  39 ;  Geneva  v. 
Cole,  61  111.  397;  Kayser  v.  Brennan,  16  Mo.  88;  State  v. 
Weatherby,  45  Mo.  17 ;  St.  Louis  v.  Shields,  62  Mo.  247 ;  1  Dil- 
lon on  Municipal  Corporations,  sec.  43 ;  Burt  v.  Winona  etc.  B, 
R.  Co.,  31  Minn.  472,  18  N.  W.  285,  298;  Brown  v.  Brown, 
99  Ga.  168,  25  S.  E.  95;  6  Cyc.  761;  People  v.  County  Judge, 
40  Cal.  479 ;  Cooley  on  Constitutional  Limitations,  6th  ed.,  p. 
196;  Donough  v.  Hollister,  82  Mich.  309,  46  N.  W.  782.) 
**  Mandamus  should  not  be  issued,  as  a  general  rule,  when  the 
right  of  the  relator  depends  upon  the  holding  of  an  act  of  the 
legislature  unconstitutional."  (14  Am.  &  Eng.  Ency.  of  Law, 
100.)  **0r  when  it  becomes  necessary  to  decide  on  the  consti- 
tutionality of  a  law  involving  the  rights  of  third  persons." 
(High  on  Extraordinary  Legal  Remedies,  sec.  143;  4  Field's 
Law  Brief,  440 ;  Alderton  v.  Binder,  81  Mich.  133,  45  N.  W. 
968.)  The  same  rule  will  apply  to  writs  of  review.  The  fix- 
ing of  a  valuation  upon  railroads,  telegraph  and  telephone 
lines  is  not  in  any  sense  the  assessing,  imposing  or  levying 
of  a  tax.  {Bridwell  v.  Morton,  46  Ark.  73-78 ;  Moss  v.  Hindes, 
28  Vt.  279;  Eide  v.  Clarke,  57  Minn.  397,  59  N.  W.  484.) 
Among  others,  the  following  states  have  their  constitutional 
provisions  similar  to  section  6,  article  7,  of  our  constitution, 
and  these  states  also  have  laws  providing  that  the  state  board 
of  equalization  shall  place  the  value  upon  railroads,  telegraph, 
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and  telephone  lin^,  to  wit:  Montana  (Const,  sec.  4,  art. 
12),  Nebraska  (Const.,  sec.  7,  art.  9),  California  (Const.,  sec. 
12,  art.  11),  South  Dakota  (Const.,  sec.  10,  art  11), 
Illinois  (Const.,  sees.  9,  10,  art.  9),  and  Missouri  (Const.,  sec. 
10,  art.  10).  Under  constitutional  provisions  similar  to 
ours,  the  supreme  court  of  Montana,  in  Lackey  v.  Walker,  12 
Mont.  577,  at  page  582,  31  Pac.  639,  passes  squarely  upon  this 
proposition.  See,  also.  State  v.  Aitken,  62  Neb.  435,  87  N.  W. 
153.  Virtually  to  the  same  effect  is  the  case  of  City  of  Louis- 
ville  V.  Warehouse  Co,,  107  Ky.  184,  53  S.  W.  291.  Errors 
and  mistakes  in  judgment  of  the  state  board  of  equalization 
cannot  be  inquired  into  on  writ  of  review.  {Central  Pac.  R. 
B.  Co.  V.  Placer  Co.,  43  Cal.  365 ;  State  v.  State  Board,  3  S. 
Dak.  338,  53  N.  W.  192;  State  v,  Ellis,  15  Mont  225, 38  Pac. 
1079 ;  Tomlinson  v.  Board  of  Equalization,  88  Tenn.  1, 12  S.  W. 
414,  6  L.  R.  A.  207;  Murphy  v.  Board,  6  Idaho,  745,  56  Pac. 
715 ;  Republic  Ins.  Co.  v.  Pollak,  75  111.  292;  Smith  v.  Supervis- 
ors, 30  Iowa,  531 ;  Cleveland  etc.  Ry.  Co.  v.  Backus,  133  Ind. 
513,  33  N.  E.  421,  18  L.  R.  A.  729 ;  2  Cooley  on  Taxation,  p. 
1405;  Matter  of  Mt.  Morris  Square,  2  Hill,  14;  In  re  Philadel- 
phia etc.  Co.,  6  Whart.  25,  36  Am.  Dec.  202 ;  Low  v.  Oalena  etc. 
Ry,  Co.,  18  111.  324;  Jackson  v.  People,  9  Mich.  Ill,  77  Am. 
Dec.  491.)  Cooley  on  Taxation,  volume  2,  page  1406,  further 
says:  '* Assessments  cannot  be  revised  or  set  aside  on  this  writ 
on  the  ground  merely  that  they  are  excessive  or  unequal." 
(1  Desty  on  Taxation,  p.  498.)  Among  other  numerous  cases 
settling  the  same  point  are :  Polk  Co.  v.  Des  Moines,  70  Iowa, 
351,  30  N.  W.  614;  Randle  v.  Williams,  18  Ark.  380;  Jones 
v.  Boston,  104  Mass.  461;  State  v.  Powers,  24  N.  J.  L.  400; 
Texas  etc.  Ry.  Co.  v.  Harrison  Co.,  54  Tex.  119. 

SULLIVAN,  J. — This  is  an  application  for  a  writ  of  review 
to  the  state  board  of  equalization  requiring  them  to  certify 
to  this  court  for  review  all  of  their  proceedings  had  and  done  at 
their  August,  1905,  meeting,  which  was  held  **for  the  purpose 
of  equalizing  taxation  and  assessments  of  the  property  for 
taxation  throughout  the  state,  and  in  the  various  counties 
thereof." 
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It  is  alleged  in  the  petition  that  in  addition  to  performing 
the  duties  devolving  upon  said  board  by  law,  in  violation  of 
the  provisions  of  article  7  of  the  constitution  of  the  state  of 
Idaho,  and  especially  of  section  6  of  said  article,  usurped  and 
assumed  the  jwwer  to  impose  municipal  taxes  for  county 
and  school  district  purposes  upon  the  various  railway  lines 
within  the  state  and  within  each  and  all  of  the  counties  there- 
of, and  in  so  doing,  said  state  board  of  equalization  was  acting 
without  its  jurisdiction,  and  acting  in  a  judicial  capacity  and 
performing  judicial  functions  which  are  not  vested  in  it  by 
the  constitution  of  the  state. 

The  petitioner  further  states  that  he  is  advised  and  believes, 
and  therefore  avers,  that  the  power  to  impose  taxes  necessarily 
includes  and  carries  with  it  the  power  to  fix  the  valuation  of 
the  property  to  be  subjected  to  such  taxation,  and  that  the 
act  of  the  legislature  of  the  state  of  Idaho,  relating  to  revenue 
and  taxation,  approved  March  22,  1901,  and  sections  74  to 
83,  inclusive,  in  so  far  as  they  attempt  to  authorize  said  board 
of  equalization  to  assess  or  fix  the  valuation  of  railways  and 
other  property,  real  and  personal,  in  the  different  counties  of 
the  state  for  the  purposes  of  municipal  taxation,  is  unconsti- 
tutional and  void.  Then  the  petitioner  proceeds  to  set  forth 
some  of  the  acts  done  by  said  board  at  said  meeting,  and  also 
sets  forth  a  schedule  showing  the  assessment  of  the  railway 
lines  in  this  state  for  that  year,  and  avers  that  he  is  advised 
and  verily  believes  that  said  acts  of  said  board  are  of  no  effect 
and  made  without  authority  or  power  and  are  void. 

The  petitioner  thus  attacks  not  only  the  acts  of  the  board 
as  being  void,  but  also  said  act  of  the  legislature  as  being  un- 
constitutional, and  further  states  **that  should  it  be  held  that 
said  act  of  March  22,  1901,  is  not  void  but  valid  and  of  bind- 
ing force,  which  affidavit  does  not  admit,  but,  on  the  contrary, 
denies,  that  then  the  said  order  and  the  whole  thereof  is  void 
and  of  no  effect  for  the  reasons  following,  to  wit:  The  said 
board  wrongfully,  unlawfully  and  without  jurisdiction  so  to 
do,  failed  and  refused  to  fix  the  full  cash  value  of  and  upon 
the  said  railway  lines  and  each  and  every  of  them  as  required 
by  the  provisions  of  the  statute  in  such  cases  made  and  pro- 
Idaho,  VoL  11—42 
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vided,  but,  on  the  contrary,  placed  the  valuation  thereof  at 
not  to  exceed  one-eighth  of  the  fair  cash  value  of  the  same." 

The  petitioner  then  avers  that  he  is  informed  and  believes 
that  the  value  of  the  railway  lines  in  the  aggregate  is  $91,- 
000,000,  and  that  the  defendant  board  fixed  the  same  at  less 
than  one-eighth  of  that  amount,  and  then  proceeds  to  give  his 
opinion  of  the  value  of  the  said  railway  lines  and  of  their 
marketable  and  commercial  value,  and  proceeds  to  state  the 
valuation  placed  upon  cows,  horses  and  sheep  by  the  county 
assessors  of  the  various  counties  and  other  property,  and  avers 
that  the  value  placed  thereon  approximated  nearer  the  actual 
cash  value  of  the  same  than  the  value  placed  upon  the  railway 
lines  by  said  board  of  equalization.  Petitioner  further  alleges 
that  the  defendant  board  in  like  manner  assumed  and  usurped 
the  power  to  assess  telegraph  and  telephone  lines  throughout 
the  different  counties  of  the  state  without  jurisdiction. 

The  petitioner  further  avers  that  there  is  no  appeal  from  the 
action  of  the  said  board  of  equalization,  and  that  the  petitioner 
has  no  other  adequate  remedy,  speedy  or  otherwise,  to  correct 
the  errors  alleged  to  have  been  committed  by  said  board. 
Petitioner  demands  that  a  writ  of  review  be  issued  to  said 
board,  requiring  them  to  certify  all  their  proceedings  in  re- 
gard to  said  matters  set  forth  in  the  petition^  that  the  same 
may  be  reviewed  by  this  court,  and  that  the  order  fixing  the 
valuation  of  the  railway  lines  in  the  state  be  annulled  and 
that  said  assessment  of  the  railway,  telegraph  and  telephone 
lines  be  held  to  be  without  the  jurisdiction  of  said  board,  and 
that  should  this  court  hold  that  said  act  of  March  22,  1901,  is 
valid,  that  this  court  then  hold  and  adjudge  said  order  of  the 
defendant  board  void  for  want  of  jurisdiction,  in  that  it  as- 
sesses for  taxation  the  said  railway  lines  at  one-eighth  of  their 
actual  cash  value. 

To  this  petition  the  state  board  of  equalization  appeared  and 
demurred :  1.  On  the  ground  that  said  petition  does  not  state 
facts  suflScient  to  authorize  the  issuance  of  the  vrrit  of  re- 
view ;  2.  That  the  petition  is  ambiguous,  unintelligible  and  un- 
certain; that  it  is  ambiguous  in  asking  primarily  for  a  de- 
termination of  the   constitutionality  of   the  act   giving  said 
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board  its  authority  and  declaring  the  acts  void,  and  then  alleg- 
ing excess  or  want  of  jurisdiction  in  a  board  having,  according 
to  the  petition,  no  legal  existence  or  authority  to  do  the  acts 
complained  of;  3.  That  it  is  inconsistent  in  alleging  the  au- 
thority of  the  said  board  and  then  denying  it,  and  that  it  is 
uncertain  in  declaring  but  one  of  the  several  consistent  allega- 
tions will  be  relied  upon ;  4.  That  it  fails  to  set  out  the  facts 
that  would  authorize  the  issuance  of  the  writ;  that  the  affidavit 
of  the  party  making  the  oath  to  said  petition  is  insufficient 
to  show  that  he  is  entitled  to  the  writ  and  that  said  petition 
is  insufficient  in  form,  as  well  as  in  substance. 

The  plaintiff  presents  two  propositions  in  this  case :  1.  That 
sections  74  to  83,  inclusive,  of  the  revenue  act  of  March  22, 
1901  (Sess.  Laws,  1901,  pp.  257-261),  in  so  far  as  the  same  at- 
tempt  to  authorize  the  state  board  of  equalization  to  fix  the 
valuation  of  railroad  and  telegraph  lines  and  property  belong- 
ing thereto,  are  unconstitutional  and  void ;  and  2.  That  if  the 
said  sections  are  constitutional  and  valid,  then  the  board  has 
exceeded  its  jurisdiction  in  assessing  the  property  of  railway 
and  telegraph  lines  in  this  state,  for  the  reason  that  sai*d  board 
has  failed  to  assess  the  same  at  its  full  cash  value,  but,  on  the 
contrary,  has  placed  a  valuation  thereon  at  not  to  exceed  one- 
eighth  of  the  fair  cash  value  of  the  same. 

Upon  the  threshold  of  our  consideration  of  the  first  proposi- 
tion, we  are  confronted  with  this  question :  Can  the  court  upon 
a  writ  of  certiorari  sued  out  by  a  private  party  for  the  protec- 
tion of  his  private  property  rights  inquire  into  and  pass  upon 
the  constitutionality  of  an  act  of  the  legislature?  It  has  been 
heretofore  determined  by  this  court  in  Adleman  v.  Pierce,  6 
Idaho,  294,  55  Pac.  658,  that  the  jurisdiction  of  the  court  on 
writs  of  review  is  limited  by  the  statute  to  the  cases  therein 
designated  and  cannot  inquire  into  the  action  of  the  court, 
tribunal  or  board  whose  action  is  being  reviewed  in  any  re- 
spect beyond  the  scope  prescribed  by  the  statute. 

The  court,  speaking  through  Justice  Quarles,  there  said: 
*'The  question  of  jurisdiction  is  to  be  determined  by  the  terms 
of  the  statute.  The  authority  cited  to  us  from  the  common 
law,  and  from  those  states  whose  statutes  are  different  from 
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ours,  have  no  application  here,  and  are  entitled  to  no  weight 
in  determining  the  question  before  us.  The  legislature,  having 
defined  the  ease  in  which  the  writ  will  lie,  have  excluded  all 
other  cases. 

**This  brings  us  to  the  question:  In  performing  the  act  com- 
plained of  (i.  e.,  the  letting  of  the  said  contract),  was  the 
common  council  of  Boise  City  exercising  a  judicial  function  1 
We  are  compelled  to  answer  this  in  the  negative.  None  of  the 
acts  complained  of  were  judicial  acts.  The  legislature,  in 
passing  the  act  amending  the  charter  of  Boise  City,  was  exer- 
cising a  legislative,  and  not  a  judicial,  function.''  So  the  leg- 
islature in  passing  said  revenue  act  was  exercising  a  legislative 
and  not  a  judicial  function. 

Section  4962  of  the  Revised  Statutes  defines  the  conditions 
on  which  the  writ  will  issue,  and  is  as  follows:  **A  writ  of  re- 
view may  be  granted  by  any  court  except  a  probate  or  justice's 
court,  when  an  inferior  tribunal,  board  or  officer  exercising 
judicial  functions,  has  exceeded  the  jurisdiction  of  such  tri- 
bunal, board  or  officer,  and  there  is  no  appeal,  nor,  in  the  judg- 
ment of  the  court,  any  plain,  speedy  and  adequate  remedy." 
Section  4968  provides  that  **The  review  upon  this  writ  can- 
not be  extended  further  than  to  determine  whether  the  in- 
ferior tribunal,  board  or  officer  has  regularly  pursued  the 
authority  of  such  tribunal,   board  or  officer." 

The  statute  of  Nevada  defending  the  writ  of  certiorari  and 
the  powers  and  authority  of  the  court  thereunder  is  the  same 
as  the  provisions  of  our  statute.  Sections  3458  and  3464  of 
the  Revised  Statutes  of  Nevada  of  1885  correspond  to  sections 
4962  and  4968  of  our  statute  above  quoted.  In  considering 
the  right  and  power  of  the  court  to  examine  into  the  consti- 
tutionality of  an  act  of  the  legislature  upon  a  writ  of  certiorari, 
the  supreme  court  of  Nevada,  in  State  v.  Osbom,  24  Nev.  187, 
51  Pac.  837,  held  that:  ** Under  General  Statutes  of  1885,  sec- 
tions 3458,  3464,  providing  that  a  writ  of  certiorari  will 
be  granted  where  an  inferior  tribunal  exercising  judicial 
functions  has  exceeded  its  jurisdiction,  and  there  is  no  appeal 
Tor  any  adequate  remedy,  but  restricting  the  review  to  a  de- 
termination as  to  whether  the  inferior  tribimal  has  regularly 
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pursued  its  authority,  the  court  has  no  power  to  inquire  into 
the  constitutionality  of  the  act  of  incorporation  of  a  town, 
under  a  writ  of  certiorari  to  review  the  action  of  its  city 
council  in  ordering  bonds  to  be  issued  in  accordance  with  the 
provisions  of  said  act  of  incorporation."  The  reasons  an- 
nounced in  that  case  for  the  conclusion  reached  under  their 
statute  seem  to  us  sound  and  logical. 

It  will  be  observed  that  the  statute  prohibits  the  court  upon 
such  writs  extending  its  inquiry  further  than  to  ascertain 
whether  or  not  the  inferior  tribunal,  board  or  officer  has  "reg- 
ularly pursued  the  authority  of  such  tribunal,  board  or  of- 
ficer.'' If  the  tribunal,  board  or  officer  assuming  to  exercise 
the  authority  complained  of  can  produce  a  statute  of  the  state 
by  the  terms  of  which  such  authority  is  granted,  it  would  seem 
that  under  the  limitation  prescribed  by  section  4968,  the  in- 
quiry would  at  once  cease.  If,  on  the  other  hand,  the  court 
should  extend  the  inquiry  to  the  point  of  determining  whether 
or  not  the  legislature  had  the  power  to  enact  such  a  statute, 
the  court  would  be  placing  itself  in  the  position  of  not  only 
reviewing  judicial  or  quasi  judicial  action,  but  legislative 
action.  In  such  case  it  would  amount  to  an  inquiry  primarily 
as  to  the  ''authority"  of  the  legislature  to  enact  such  a  law, 
and  not  the  authority  of  the  tribunal,  board  or  officer  to  act 
under  a  statute  which  has  all  the  appearance  and  semblance 
of  a  valid  law.  The  writ  of  certiorari  has  been  frequently  is- 
sued and  considered  by  this  court,  but  our  attention  has  not 
been  called  to  any  case  wherein  this  court  has  ever  at  the  in- 
stance of  a  plaintiff  inquired  into  the  constitutionality  of  an 
act  of  the  legislature  on  a  writ  of  review.  There  are  many 
cases  to  be  found  wherein  the  defendant,  tribunal,  board  or  of- 
ficer has,  in  justification  of  its  action  which  is  sought  to  be 
reviewed,  b'een  permitted  to  raise  the  question  as  to  the  con- 
stitutionality of  some  act  of  the  legislature,  and  in  such  cases 
the  courts  have  considered  the  validity  of  the  statute.  In  such 
cases,  however,  the  constitutional  question  has  been  inquired 
into  on  account  of  its  constituting  an  alleged  defense  to  the 
action  which  is  sought  to  be  reviewed.  In  Wright  v.  Kelley, 
4  Idaho,  624,  43  Pac.  565,  this  court  held  that  **the  constitu- 
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tionality  of  an  act  of  the  legislature  cannot  be  determined 
collaterally  by  the  court  in  an  application  for  a  writ  of  man- 
date by  a  private  party  to  enforce  a  private  right.*'  It  should 
be  observed  that  the  court  held  to  this  doctrine  with  reference 
to  the  scope  of  inquiry  it  would  make  on  application  for  a  writ 
of  mandate  without  being  so  limited  by  a  specific  statute. 
But  upon  writs  of  review  the  court  is  specifically  limited  by 
section  4968,  supra,  which  section  has  no  parallel  in  the  stat- 
utes prescribing  the  powers  and  duties  of  the  court  in  is- 
suance of  any  of  the  other  extraordinary  writs  authorized. 
It  has  been  repeatedly  held  by  this  court,  as  well  as  most  other 
courts,  that  the  writ  of  review  will  issue  on  the  application 
of  a  private  citizen  and  taxpayer  beneficially  interested  in  the 
order  or  proceeding  sought  to  be  reviewed.  {Dunn  v.  Sharp, 
4  Idaho,  98,  35  Pac.  842.)  Our  examination  of  this  matter 
convinces  us  that  we  would  not  be  justified  in  inquiring  into 
the  constitutionality  of  said  revenue  act  upon  a  writ  of  review 
sued  out  by  a  citizen  and  taxpayer  in  a  matter  involving  his 
private  rights.  {Quinchard  v.  Board  etc,  113  Cal.  664,  45 
Pac.  856 ;  Central  Pac,  R,  R.  Co,  v.  Placer  Co.,  43  Cal.  365.) 

The  second  question  presented,  namely,  that  the  board  ex- 
ceeded its  jurisdiction  in  that  it  has  assessed  the  railroad  and 
telegraph  property  of  the  state  at  less  than  its  full  cash  value, 
is  a  question  of  fact  and  not  of  law.  The  writ  of  review  is 
not  a  remedy  for  correcting  errors  and  mistakes  of  judgment, 
neither  can  it  be  invoked  for  the  purpose  of  reviewing  the  facts 
upon  which  the  inferior  tribunal,  board  or  officer  acted,  ex- 
cept for  the  purpose  of  ascertaining  the  one  fact  of  juris- 
diction. Its  province  is  limited  entirely  to  a  review  of  the 
questions  of  law  involved  in  the  matter.  The  court  should 
in  such  cases  always  confine  its  inquiries  to  the  question  as 
to  whether  or  not  the  action  complained  of  was  beyond  and  in 
excess  of  the  jurisdiction  conferred  on  the  tribunal,  board  or 
officer.  {Sweeny  v,  Mayhew,  6  Idaho,  455,  56  Pac.  85;  Smith 
V.  Portland,  25  Or.  297,  35  Pac.  665.)     The  writ  is  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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KESTEB  V.  SCHTJLDT. 
[85  Pac.  974.J 

pBOMissoRT  Notes — Creates  Lien  When — When  Bights  to  Personal 
Property  Litigated — Injunction  When  Proper  Remedy. 

1.  A  promiflsorj  note  providing  that  the  express  condition  of 
the  Bale  and  purchase  of  the  goods  for  which  the  notes  were  given 
is  sueh  that  the  title,  ownership  or  possession  does  not  pass  until 
the  note  and  interest  are  paid  in  full,  and  that  the  payee  has  full 
power  to  declare  the  note  due  and  take  possession  of  goods  at  any 
time  he  may  deem  himself  insecure,  even  before  the  specified  ma- 
turity of  the  same,  retains  the  ownership  in  the  payee  of  the  note. 

2.  Where  it  is  shown  that  defendants  in  original  suit  filed  an  an- 
swer alleging  title  to  the  personal  property  in  dispute  in  George  H. 
Kester,  and  defendants  were  prevented  from  making  such  showing 
by  evidence,  such  evidence  being  rejected  on  objection  from  counsel 
for  plaintiif  there  and  defendant  here,  it  is  not  a  bar  to  an  action 
thereafter  commenced  by  Kester  against  plaintiif  in  that  action  for 
the  possession  of  such  property,  and  to  enjoin  the  sale  thereof  on  the 
judgment  in  an  original  action. 

3.  An  injunction  will  issue  to  restrain  and  enjoin  the  sheriff  from 
selling  personal  property,  where  it  is  shown  that  the  plaintiff  has  no 
plain,  speedy  and  adequate  remedy  at  law,  or  that  the  defendant 
is  insolvent  and  not  able  to  respond  in  damages. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Nez  Perce  County.  Hon- 
orable E.  C.  Steele,  Judge. 

Action  to  enjoin  the  sheriff  of  Nez  Perce  county  from  sell- 
ing certain  personal  property.  Judgment  for  plaintiff,  from 
which  defendants  appeal.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

James  E.  Babb,  for  Appellant  Schuldt 

Daniel  Needham,  for  Appellant  Phillips. 

Whatever  title  and  rights  respondent  had  under  and  by 
reason  of  said  agreement  he  waived  them  all  by  permitting 
property  to  be  mortgaged,  and  standing  by  and  permitting 
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said  property  to  be  sold  under  foreclosure  proceedings  and  is 
now  estopped  to  claim  any  title  or  interest  under  the  same. 
(Pomeroy's  Equity  Jurisprudence,  3d  ed.,  sec.  805.)  Under 
the  conditional  sale  note  the  vendor  was  to  get  all  the  prop- 
erty and  full  pay  for  same.  Courts  look  with  disfavor  on  such 
transactions.  (Henry ford  v,  Davis,  102  U.  S.  243,  26  L.  ed. 
160;  Palmer  v,  Howard,  72  Cal.  293,  1  Am.  St.  Rep.  60,  and 
note,  13  Pac.  858.)  All  the  other  questions  in  this  case  were 
determined  in  the  case  of  Phillips  v.  Salmon  River  Min.  Co.y 
9  Idaho,  149,  72  Pac.  886,  and  so  often  referred  to  in  the  case 
at  bar,  except  the  question  as  to  whether  plaintiff  had  or  had 
not  a  plain,  speedy  and  adequate  remedy  at  law,  and  we  main- 
tain that  he  had  a  remedy  at  law  under  the  statutes  of  this 
state,  and  that  the  temporary  injunction  should  have  been 
denied  and  should  not  have  been  made  perpetual.  (Eney. 
of  Law,  pp.  401,  402,  405,  406,  par.  2 ;  Richards  v.  Kirkpatrick, 
53  Cal.  433;  Washington  etc,  R,  R.  Co.  v,  Coeur  d'Alene  etc. 
Ci9.,  2  Idaho,  580,  21  Pac.  562;  Pomeroy's  Equity  Jurispru- 
dence, 3d  ed.,  sec.  1361.) 

I.  N.  Smith,  for  Respondent. 

Conditional  sale  notes  have  been  sustained  in  the  following 
cases :  Harkness  v.  Russell,  118  U.  S.  663,  7  Sup.  Ct.  Rep.  51, 
30  L.  ed.  285 ;  Means  Transfer  Co.  v.  McKenzie,  9  Idaho,  165, 
73  Pac.  135 ;  Studebaker  Bros.  v.  Mau,  13  Wyo.  358,  80  Pac 
151 ;  Kidder  v.  Wittler-Corhin  Machinery  Co.,  38  Wash.  179, 
80  Pac.  301.  The  next  point  is.  Was  Kester  a  party  to  the  case 
of  Phillips  v.  Salmon  River  Min.  etc.  Co.,  and  were  his  rights 
adjudicated  therein?  The  record  aflSrmatively  discloses  that 
he  was  not  a  party  and  the  findings  of  the  court  show  that  his 
rights  were  not  adjudicated  therein,  nor  was  the  question  of 
ownership  of  the  property  litigated  in  that  case.  The  prin- 
ciple that  courts  cannot  adjudicate  the  rights  of  parties  who 
are  not  directly  before  it,  is  fundamental.  {Gregory  v.  Stet- 
son, 133  U.  S.  579, 10  Sup.  Ct.  Rep.  422,  33  L.  ed.  792.)  This 
i8  as  applicable  to  courts  exercising  appellate  jurisdiction,  as 
to  those  whose  jurisdiction  is  original.  {Terry  v.  Abraham, 
93  U.  S.  38,  23  L.  ed.  794;  Davis  v.  Mercantile  Trust  Co.,  152 


Digitized  by 


Google 


Dec.  1905.]  BLESTER  v,  Schuldt.  665 

Opinion  of  the  Court — Stockslager,  C.  J. 

U.  S.  590,  14   Sup.  Ct   Rep.  693,  38   L.  ed.  563;  Dodson  v. 
Fletcher,  78  Fed.  214,  24  C.  C.  A.  69.) 

STOCKSLAGER,  C.  J.— This  action  involves  the  title  and 
right  of  possession  of  certain  property  heretofore  used  on  what 
is  known  as  the  '*  Salem  Barr*'  mine.  This  mine  is  a  placer 
property,  and  at  the  time  the  property  in  dispute  was  placed 
thereon  was  owned  and  operated  by  the  Salmon  River  Mining 
and  Development  Company.  It  is  alleged  in  the  complaint 
that  the  Salmon  River  Mining  and  Development  Company  has 
no  right,  title  or  interest  in  or  to  said  property,  and  that  it  was 
never  owned  by  said  Salmon  River  Mining  and  Development 
Company,  and  as  a  foundation  for  this  allegation  two  prom- 
issory notes  of  $450  each,  dated  April  9,  1900,  payable  to 
Qeorge  H.  Kester,  respondent  herein,  signed  Salmon  River 
Development  Company,  by  its  president  and  secretary,  due 
July  11,  1900,  with  interest  at  the  rate  of  one  per  cent  per 
month.  The  two  notes  above  referred  to  are  what  are  termed 
conditional  sale  notes,  and  contained  a  description  of  the  prop- 
erty in  controversy  alleged  to  have  been  sold  as  above  in- 
dicated, except  the  seven  hundred  feet  of  pipe.  On  the 
twentieth  day  of  August,  1902,  $150  was  paid  on  one  of  the 
notes,  and  on  September  21,  1902,  $100  was  paid  on  the  same 
note.  The  condition  of  the  notes  was  that  title  to  said  prop- 
erty should  remain  and  be  in  said  Kester,  and  the  ownership 
and  right  of  possession  thereof  shall  likewise  remain  and  be 
in  Kester  until  both  were  fully  paid. 

It  is  alleged  in  the  eighth  paragraph  of  the  complaint  that 
the  ** Salmon  River  Mining  and  Development  Company''  at 
no  time  ever  complied  with  the  conditions  of  said  contracts, 
nor  did  they  ever  pay  the  purchase  price  of  said  machinery. 
The  ninth  allegation  is  **that  the  property  last  above  hereinbe- 
fore described  is  now  owned  by  the  plaintiff  by  virtue  of  the 
foreclosure  of  the  chattel  mortgage  heretofore  existing  upon 
said  property,  and  the  subsequent  transfer  of  said  property  to 
this  plaintiff,  which  transfer  was  made  long  prior  to  the  levy^ 
on  the  order  of  sale  above  referred  to."  ^ 
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Exhibit  *'D"  purports  to  be  a  chattel  mortgage  given  by 
the  Salmon  River  Mining  and  Development  Company,  to  the 
Lewiston  National  Bank,  describing  the  property  in  dispute, 
save  the  seven  hundred  feet  of  pipe,  and  as  an  additional  de- 
scription says:  ''All  piping,  belts  and  belting  and  all  tools, 
implements  and  appurtenances  of  property  hereinbefore  de- 
scribed, or  used  herewith.''  This  mortgage  was  given  to 
secure  a  promissory  note  for  $300,  dated  March  28,  1901,  due 
on  demand,  with  interest  after  date  at  the  rate  of  one  per 
cent  per  month.  It  is  then  shown  by  the  complaint  that  on 
the  twenty-first  day  of  May,  1903,  respondent  Schuldt,  as 
sheriff,  by  virtue  of  an  affidavit  and  notice  of  foreclosure, 
took  possession  of  the  property  in  dispute,  which  description 
includes  seven  hundred  feet,  sixteen  inch  gauge  pipe.  On  the 
twenty-eighth  day  of  May,  1903,  as  such  sheriff,  he  sold  said 
property  to  the  highest  bidder  and  realized  from  the  proceeds 
of  such  sale,  after  paying  all  expenses,  the  sum  of  $100.35,  and 
that  he  paid  said  sum  of  $100.35  to  the  Lewiston  National 
Bank  and  received  the  following  receipt : 

''Lewiston,  Idaho,  May  29, 1903. 
"Received  from  William  Schuldt,  sheriff,  one  hundred  and 
35/100  dollars,  proceeds  of  sale  in  cause  of  Lewiston  National 
Bank  v.  Salmon  River  Mining  and  Development  Company. 
"LEWISTON  NATIONAL  BANK. 
*'GEO.  H.  KESTER,  Cashier.'' 

Plaintiff  claims  the  seven  hundred  feet  of  pipe  by  reason  of 
the  sale  of  this  property  to  the  First  National  Bank  of  Lewis- 
ton  by  the  sheriff  under  the  chattel  mortgage,  claiming  that 
he  bought  the  property  from  the  bank  after  its  purchase  at 
the  sale.  The  answer  denies  that  plaintiff  is  the  owner  of  the 
property  in  dispute,  including  the  seven  hundred  feet  of  pipe. 
Avers  that  respondent  Phillips,  on  the  eighth  day  of  Decem- 
ber, 1903,  secured  a  judgment  and  decree  of  foreclosure  and 
sale  against  the  Salmon  River  Mining  and  Development  Com- 
pany, for  the  sum  of  $699.30.  Aver  that  the  property  levied 
upon  by  the  sheriff  was  the  property  of  the  Salmon  River 
Mining  and  Development  Company.  The  answer  then  sets  up 
affirmative  defense  by  alleging  the  lien  of  respondent  Phillips, 
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its  record  and  judgment  thereon,  against  the  Salmon  River 
Mining  and  Development  Company,  on  the  eighth  day  of  De- 
cember, 1903.  It  is  alleged  that  the  chattel  mortgage  given 
to  the  bank  was  subsequent  to  the  filing  of  the  lien  of 
respondent  Phillips,  and  hence  subject  to  such  lien.  ''That 
the  pretended  sale  of  said  property  under  said  pretended 
chattel  mortgage  was  made  subject  to  all  liens  on  said  prop- 
erty, as  appears  from  the  return  of  sale  thereof.'*  It  is  al- 
leged in.  the  affirmative  answer  that  plaintiflP  in  this  action, 
being  the  cashier  of  the  First  National  Bank  of  Lewiston,  had 
notice  of  all  the  transactibns  between  the  Salmon  River  Min- 
ing and  Development  Company  and  the  bank,  and  that  he  also 
had  notice  of  the  judgment  rendered  against  the  Salmon  River 
Mining  and  Development  Company  in  favor  of  respondent 
Phillips,  and  on  information  and  belief  alleges  that  on  the 
twenty-second  day  of  January,  1904,  a  motion  to  modify  said 
modified  decree  was  filed  in  the  district  court.  Said  mo- 
tion was  overruled  and  denied,  and  thereafter  on  the  sixth  day 
of  April,  1904,  an  appeal  from  said  order  was  taken  to  the 
supreme  court,  but  was  afterward  abandoned,  in  which  mo- 
tion and  appeal  plaintiff  Kester  was  in  f acft  the  moving  party. 
(See  Phillips  v.  Salmon  River  Mining  etc,  Co.,  9  Idaho,  149, 
72  Pac.  886.)  On  these  pleadings  the  case  was  tried  and  find- 
ings of  fact  and  conclusions  of  law  filed,  upon  which  decree 
was  entered  in  favor  of  the  plaintiflP.  The  second  finding  of 
fact  is  that  on  April  9,  1900,  plaintiff,  George  H.  Kester,  was 
and  now  is  the  owner  of  that  certain  property  described. 
(Then  follows  a  description  of  all  the  property  excepting  the 
seven  hundred  feet  of  pipe.)  "And  that  plaintiff  is  now  and 
was  at  the  time  of  the  levy  hereinafter  complained  of,  the 
owner  of  seven  hundred  feet,  more  or  less,  of  No.  16  gauge 
eight-inch  pipe,  all  of  which  said  personal  property  was  then 
and  now  is  situated  in  Nez  Perce  county,  state  of  Idaho.'* 
The  ninth  finding,  after  setting  out  the  mortgage  and  notes  in 
full  claim  of  lien  of  respondent  Phillips,  ends  with  the  follow- 
ing clause:  **Said  chattel  mortgage  was  foreclosed  before  the 
sheriff  of  Nez  Perce  county  of  the  state  of  Idaho,  by  the  affi- 
davit and  notice  in  due  form  to  the  property  covered  thereby, 
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last  above  described,  and  all  property  affected  thereby  was 
transferred  to  George  H.  Kester  prior  to  the  rendition  of  the 
said  judgments  and  levy  prior  to  the  issuance  of  the  order  of 
sale."  The  twelfth  finding  is  that  the  order  of  sale  above  set 
forth  was  issued  in  a  case  heretofore  tried  in  the  above-entitled 
court,  wherein  W.  D.  Phillips  was  plaintiff  and  the  Salmon 
River  Mining  and  Development  Company  was  defendant,  and 
in  this  cause  the  plaintiff  was  not  shown  as  a  party  nor  was 
he  thereafter  ordered  to  appear  in  said  court,  nor  has  he  had 
his  day  in  court,  in  relation  to  or  in  respect  to  said  property, 
and  that  in  the  said  cause  wherein  W.  D.  Phillips  was  plaintiff 
and  the  Salmon  River  Mining  and  Development  Company  was 
defendant,  the  question  of  the  ownership  of  the  personal  prop- 
erty concerning  which  this  action  is  instituted,  was  expressly 
ruled  out  and  not  litigated  in  said  cause  at  the  request  of  the 
attorney  for  the  said  W.  D.  Phillips.  The  fifteenth  finding 
is  that  the  Salmon  River  Mining  and  Development  Company 
never  complied  with  the  terms  and  conditions  of  the  condi- 
tional sale  notes,  and  at  no  time  did  the  Salmon  River  Min- 
ing and  Development  Company  ever  own  any  of  said  property 
described  in  said  notes ;  that  no  part  thereof  nor  the  machinery 
or  personal  property  affected  by  this  cause  were  ever  treated 
or  regarded  as  real  property  or  as  fixtures  to  real  property, 
nor  were  they  ever  fixtures  to  said  mines,  nor  did  the  said 
property  described  in  the  conditional  sale  notes  ever  consti- 
tute part  of  the  mining  property  described  in  the  claim  of 
W.  D.  Phillips  against  the  Salmon  River  ]\Iining  and  Develop- 
ment Company,  nor  was  any  work  or  labor  done  or  claimed 
in  said  claim  of  lien  ever  done  or  claimed  to  be  done  in  such 
manner  as  to  give  said  W.  D.  Phillips  a  claim  of  lien  on  said 
machinery  and  personal  property,  other  than  such  pretended 
claim  of  lien  as  might  arise  by  reason  of  the  fact  that  said 
machinery  is  claimed  to  have  been  affixed  to  the  said  mining 
claim  as  a  part  thereof. 

As  conclusions  of  law  the  court  states  that  the  said  Gfeorge 
H.  Kester  is  entitled  to  the  decree  and  judgment  pending  the 
injunction  heretofore  issued  herein  and  awarding  him  costs 
in  this  cause.    Much  of  the  former  history  of  the  subject  mat- 
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ter  of  this  litigation  will  be  found  in  Phillips  v.  Salmon  River 
Min,  etc.  Co.,  9  Idaho,  149,  72  Pac.  886.  It  will  be  observed, 
however,  that  the  questions  before  us  in  the  case  at  bar  were 
not  litigated  in  that  action.  It  is  urged  by  counsel  for  appel- 
lant that  the  plaintiff  in  this  action,  through  his  attorney,  I. 
N.  Smith,  asked  to  be  entered  as  counsel  for  plaintiff  herein 
in  that  action,  and  was  granted  leave  -to  file  an  amended 
answer  therein  in  which  it  was  alleged,  among  other  things, 
that  '^  George  H.  Kester  was  the  owner  of  all  the  machinery, 
etc.,  situated  on  and  forming  a  part  of  the  property  upon 
which  said  claim  of  lien  was  filed."  This  fact  does  not  seem 
to  be  denied,  but  the  court  finds  that  the  question  of  the  owner- 
ship of  the  property  was  not  litigated  in  that  action,  for  the 
reason  that  counsel  for  appellant  objected  to  a  consideration 
of  that  question  in  the  trial  of  that  cause  and  that  the  objec- 
tion was  sustained.  So  far  as  the  record  discloses,  the  facts 
of  this  case  furnish  the  plaintiff  the  first  opportunity  he  has 
ever  had  to  litigate  his  right  and  title  to  the  ownership  and 
possession  of  the  property,  and  it  is  so  found  by  the  court. 
The  fact  that  respondent  was  the  owner  of  the  property  in  con- 
troversy, excepting  the  seven  hundred  feet  of  pipe,  at  the  time 
he  sold  and  delivpred  it  to  the  Salmon  River  Mining  and 
Development  Company,  taking  as  security  therefor  the  two 
conditional  sale  notes,  is  not  questioned.  That  these  condi- 
tional notes  retained  the  title  of  the  property  in  plaintiff  on 
the  property  sold.  (See  Harkness  v.  RiLssell,  118  U.  S.  663,  7 
Sup.  Ct.  Rep.  51,  30  L.  ed.  285 ;  Mems  Transfer  Co.  v.  Mac- 
Kinzie,  9  Idaho,  165,  73  Pac.  135;  Studebaker  Bros.  v.  Mau, 
13  Wyo.  358,  80  Pac.  151.) 

If  it  were  shown  by  the  record  that  by  any  act  of  the  plain- 
tiff in  the  former  litigation  of  the  property  involved  in  this 
action,  or  by  anything  he  said,  appellant  Phillips  was  misled 
or  deceived  as  to  the  claim  of  Kester  to  the  property  in  con- 
troversy, then  we  think  this  judgment  would  be  erroneous,  but 
it  is  shown  that  an  answer  in  the  original  action  of  Phillips 
V.  Salmon  River  Min.  etc.  Co.,  was  filed  by  defendants  in  which 
it  was  averred  that  plaintiff  (Kester)  was  the  owner  of  the 
property  in  dispute,  and  there  attempted  to  litigate  his  claim 
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of  title  to  the  personal  property,  but  was  prevented  from  do- 
ing so  by  the  plaintiff  in  that  action,  appellant  here. 

There  are  a  number  of  disputed  facts  in  the  oral  evidence, 
but  the  trial  court  finds  for  the  plaintiff  on  the  entire  record, 
hence  has  passed  upon  the  oral  evidence  in  the  light  of  other 
facts  in  the  case,  and  we  do  not  feel  ii^clined  to  disturb  that 
•  finding.  We  think  the  facts  alleged  in  the  complaint  were 
sufficient  to  warrant  the  court  in  granting  relief  by  injunction. 
The  judgment  is  affirmed  with  costs  to  respondent 

Ailshie,  J.,  concurs. 

Sullivan,  J.,  sat  at  the  hearing  but  took  no  part  in  the  de- 
cision. 

ON  BEHEABINO. 
(May  3,  1906.) 

AILSHIE,  J. — ^A  rehearing  was  granted  in  this  case  and  it 
was  again  argued  at  the  March  term.  There  seems  to  be  some 
uncertainty  as  to  the  effect  and  extent  of  the  perpetual  in- 
junction granted  against  the  sale  of  the  property  levied  on  by 
the  sheriff  in  the  foreclosure  proceedings  of  Phillips  v.  Salmon 
River  Min.  etc,  Co.,  9  Idaho,  149,  72  Pac.  886.  In  order  that 
there  may  be  no  misunderstanding  or  uncertainty  as  to  the 
scope  and  extent  of  the  decree,  we  will  order  and  direct  that 
it  be  so  modified  as  to  limit  and  restrict  its  application  to  the 
specific  property  described  in  the  conditional  sale  notes  held 
by  respondent  against  the  Salmon  River  Mining  and  Develop- 
ment Company  and  the  seven  hundred  feet  of  sixteen-inch 
pipe  claimed  in  addition  thereto.  In  all  other  respects  the 
judgment  must  be  affirmed  and  the  opinion  of  this  court  pre- 
viously filed  will  stand  as  the  opinion  of  the  court. 

There  are  two  reasons  why  the  judgment  of  the  lower  court 
must  be  affirmed  as  above  indicated:  1.  It  is  nowhere  shown 
that  the  respondent  ever  consented  to  the  Salmon  River  Min- 
ing and  Development  Company,  or  anyone  else,  attaching  or 
affixing  the  personal  property  or  machinery  to  the  realty  for 
the  purpose  of  making  it,  in  point  of  law,  a  fixture  and  there- 
fore a  part  of  the  mine.     On  the  other  hand,  the  terms  of  the 
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conditional  9ale  notes  would,  in  the  absence  of  other  evidence, 
tend  to  disprove  that  theory.  2.  It  is  nowhere  shown  by  any 
evidence  that  would  bind  the  respondent  that  he  ever  waived 
his  right  to  reclaim  the  property  or  ever  in  any  manner  vested 
the  title  in  the  conditional  vendee.  If  any  one  of  the  fore- 
going facts  had  been  shown  by  competent  evidence,  we  might 
hold  as  appellant  contends,  but  in  the  absence  of  any  such 
showing,  we  must  affirm  the  judgment 

While  the  chattel  mortgage  through  which  respondent 
claims  title  to  the  seven  hundred  feet  of  piping  was  subse- 
quent in  point  oi  time  to  the  Phillips  lien,  still  it  does  not  ap- 
pear from  the  record  that  the  piping  had  become  a  fixture 
or  a  part  of  the  realty  in  such  manner  as  to  be  holden  by  the 
lien  as  against  a  chattel  mortgage. 

The  case  will  be  remanded  to  the  trial  court  with  direc- 
tions to  modify  the  decree  as  above  indicated,  and  the  costs 
of  appeal  will  be  divided  equally  between  appellant  and  re- 
spondent. 

Stockslager,  C.  J.,  concurs. 

Sullivan,  J.,  took  ho  part  in  the  decision^ 


(January  6,  190(5.) 

MILLS  NOVELTY  COMPANY  v.  DUNBAR. 
[83   Pac.   932.] 

Bipuevin~<}aicblino  Devicss — Slot  Machines — ^Allboations  or  Gom- 
PLAINT — Denials  bt  Answer — Sepaeate  Defenses — Judgment  on 
Pleadings — Constitutional  Law. 

1.  Answer  examined  and  held  sufficient  to  put  in  issue  the 
allegations  of  the  complaint. 

2.  Where  the  plaintiff  moves  for  judgment  on  the  pleadings,  if  the 
answer  put  in  issue  the  material  allegations  of  the  complaint,  it 
is  not  error  to  deny  such  motion. 

3.  Where  the  answer  puts  in  issue  the  material  allegations  of 
the  complaint  and  the  plaintiff  refuses  or  declines  to  introduce  any 
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evidence  on  the  trial  in  support  of  the  allegations  of  the  complaint, 
it  is  not  error  for  the  court  to  enter  a  judgment  of  dismissal  when 
no  affirmative  relief  is  sought  by  the  answer. 

4.  Where  the  answer  puts  in  issue  the  material  allegations  of 
the  complaint,  on  the  trial  it  is  incumbent  on  the  Dlaintiff  to  es- 
tablish the  material  allegations  of  the  complaint  by  a  preponderance 
of  evidence,  and  where  he  declines  to  introduce  any  evidence  what- 
ever it  is  not  error  for  the  court  to  enter  judgment  of  dismisaaL 

5.  The  rule  is  well  established  in  this  court  that  the  constitu- 
tionality of  a  law  will  not  be  passed  upon  unless  it  is  absolutely 
necessary  to  do  so  in  order  to  decide  the  ease. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Ada  County.  Honorable 
George  H.  Stewart,  Judge. 

Action  in  replevin  to  recover  certain  gambling  devices 
known  as  slot  machines.    Judgment  for  defendant.    AiSrmed 

The  facts  are  stated  in  the  opinion. 

Hawley,  Puckett  &  Hawley  and  K  I.  Perky,  for  Appellant 

There  is  in  the  answer  an  attempted  denial  of  the  owner- 
ship of  the  property  in  the  plaintiff,  but  the  court  will  no- 
tice that  the  attempted  denial  is  in  the  language  of  the  com- 
plaint itself,  which  is  no  denial  whatever.  (Richardson  v. 
Smith,  29  Cal.  529;  Doll  v.  Good,  38  Cal.  287;  Power  v, 
Oum,  6  Mont.  9,  9  Pac.  575.)  In  an  action  of  this  kind, 
where  the  defendant  attempts  to  justify  his  action  in  the 
nature  of  an  avoidance,  even  though  the  complaint  is  not 
verified,  the  allegations  thereof  must  be  specifically  denied 
in  the  answer.  This  rule  has  long  since  been  laid  down  by 
this  court  in  the  well-considered  case  of  United  States  v.  Alex- 
ander, 2  Idaho,  386,  17  Pac.  746.  Section  4847  of  the  Penal 
Code  of  Idaho  provides  for  taking  property  without  due  pro- 
cess of  law.  {leck  v,  Anderson,  57  Cal.  251,  40  Am.  Rep. 
115;  State  V,  EohUns,  124  Ind.  308,  24  N.  E.  978,  8  L.  R.  A. 
438 ;  Chauvin  v,  Valiton,  8  Mont.  451,  20  Pac.  658,  3  L.  R,  A. 
194;  Dartmouth  College  Case,  4  Wheat.  519,  4  L.  ed.  629; 
Brown  v.  City  of  Denver,  7  Colo.  305,  3  Pac.  455;  Stuart 
V,  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289;  Thomas  v.  Gain, 
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35  Mich.  155,  24  Am.  Rep.  535;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  ed.  616 ;  County  of  San  Mateo  v.  Southern 
Pac,  By,  Co.,  13  Fed.  722;  Colon  v.  Lisk,  153  N.  Y.  188,  60 
Am.  St.  Rep.  609,  47  N.  E.  302 ;  Lowry  v.  Rainwater,  70  Mo. 
152 ,  35  Am.  Rep.  420;  Garland  Novelty  Co.  v.  State,  71  Ark. 
138,  71  S.  W.  257.) 

Quarles  &  Pritchard,  for  Bespondent. 

Courts  will  not  lend  their  aid  to  violators  of  the  law  for 
the  purpose  of  recovering  from  officers  of  the  law  instruments 
of  crime  ** devised  and  designed''  for  gambling  purposes. 
Such  instruments  are  Outlawed,  and  belong  to  no  one.  {Board 
of  Police  Commrs,  v,  Wagner,  93  Md.  182,  86  Am.  St.  Rep. 
423,  48  Atl.  455,  52  L.  R.  A.  775 ;  Spaulding  v.  Preston,  21 
Vt.  10,  50  Am.  Dec.  68;  State  v.  Bobbins,  124  Ind.  308,  8  L. 
R.  A.  438,  24  N.  E.  978.)  When  an  act  is  prohibited,  for 
instance,  the  catching  of  fish  in  nets,  the  sale  of  milk  that  will 
not  stand  certain  tests,  the  counterfeiting  of  money,  gam- 
bling, etc.,  the  state  may,  in  the  exercise  of  its  police  power, 
seize  and  destroy  the  instruments  by  which  the*  forbidden 
acts  are  carried  on,  and  in  doing  so  property  is  not  taken 
from  its  owner  without  legal  process  in  violation  of  the  state 
and  federal  constitutions,  and  the  fourteenth  amendment  is 
not  thereby  violated.  {Lawton  v.  Steele,  119  N.  Y.  226,  16 
Am.  St.  Rep.  813,  23  N.  E.  878,  7  L.  R.  A.  134;  Lawton  v. 
Steele,  152  U.  S.  133,  14  Sup.  Ct.  Rep.  499,  38  L.  ed.  385; 
Deem's  Case,  80  Md.  173,  45  Am.  St.  Rep.  339,  30  Atl.  648, 
26  L.  R.  A.  541 ;  Spaulding  v.  Preston,  21  Vt.  10,  50  Am. 
Dec.  68;  Board  etc.  Baltimore  v.  Wagner,  93  Md.  182,  86 
Am.  St.  Rep.  423,  52  L.  R.  A.  775,  48  Atl.  455^;  Garland  Nov- 
elty  Co.  V.  State,  71  Ark.  138,  71  S.  W.  257;  State  v.  Souse's 
Hotel,  95  Me.  518,  50  Atl.  709 ;  Furth  v.  State,  72  Ark.  161, 
78  S.  W.  759;  Frost  v.  People,  193  111.  635,  86  Am.  St.  Rep. 
352,  61  N.  E.  1054;  Glennon  v.  Britton,  155  111.  232,  40  N. 
E.  594;  Kite  v.  People,  32  Colo.  5,  74  Pac.  886;  Bobel  v.  Peo- 
ple, 173  111.  19,  64  Am.  St.  Rep.  64,  50  N.  E.  322;  Wagner 
V.  Upshur,  95  Md.  519,  93  Am.  St.  Rep.  412,  52  Atl.  509; 
Idaho,  VoL  11—43 
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State  V.  O'Neil,  58  Vt.  163,  56  Am.  Rep.  557,  2  Atl.  586; 
Bales  V.  State,  3  W.  Va.  687.) 

SULLIVAN,  J. — This  is  an  action  in  replevin  to  recover 
nine  slot  machines  alleged  to  be  of  the  value  of  $325.  The 
plaintiff  is  an  Illinois  corporation,  and  alleges  in  its  complaint 
that  the  defendant  on  the  twenty-second  day  of  October,  1904, 
at  Boise  City,  and  without  plaintiff's  consent,  and  wrongfully, 
took  said  slot  machines  from  the  possession  of  the  plaintiff; 
tliat  upon  demand  the  defendant  refused  to  deliver  the  same 
to  the  plaintiff.  Judgment  is  demanded  for  the  recoven^ 
of  said  chattels  or  for  their  value  in  case  delivery  cannot  be 
had,  together  with  $25  damages  and  costs  of  suit.  The 
amended  answer  sets  up  three  separate  defenses.  In  the  first 
the  incorporation  of  the  plaintiff  is  admitted,  but  avers  that 
the  plaintiff  has  not  filed  a  copy  of  its  articles,  certified  or 
otherwise,  in  the  office  of  the  Secretary  of  State  of  the  state 
of  Idaho,  and  has  not  in  writing  or  otherwise  designated  any 
person  residing  within  the  state  as  its  agent  upon  whom  legal 
process  may  be  served,  and  denies  that  the  plaintiff  was  on 
I  he  twenty-second  day  of  October,  1904,  or  at  any  other  time, 
at  the  city  of  Boise,  or  any  other  place  within  the  state  of 
Idaho,  lawfully  possessed  of  said  slot  machines,  or  that  the 
plaintiff  was  at  the  conunencement  of  this  action,  or  at  any 
time  since,  entitled  to  the  possession  of  said  slot  machines; 
denies  that  said  slot  machines  are  of  the  value  of  $325  or  any 
other  sum ;  denies  that  said  slot  machines,  or  any  part  thereof, 
was  on  said  date  or  at  any  time  the  property  of  the  plain- 
tiff; denies  that  the  plaintiff  at  any  time  before  the  com- 
mencement of  this  action  demanded  the  possession  of  said  slot 
machines;  denies  that  he  still  unjustly  detains  the  same  or 
ever  at  any  time  unjustly  detained  the  same  to  the  damage 
of  the  plaintiff  in  any  sum  whatever. 

For  a  second  defense  the  defendant  aUeges  that  he  is  a  duly 
appointed,  qualified  and  acting  justice  of  the  peace,  in  and 
for  Boise  Precinct  No.  2  of  Ada  county,  Idaho;  that  on  the 
twenty-second  day  of  October,  1904,  information  was  presented 
to  him  as  such  justice  of  the  peace,  by  which  as  such  justice 
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of  the  peace  he  was  informed  and  satisfied  that  gambling  de- 
vices, to  wit,  said  nine  slot  machines,  were  then  within  said 
city  and  then  in  operation  as  such  gambling  devices  in  said 
city;  that  said  information  was  derived  from  an  affidavit  of 
the  prosecuting  attorney  of  said  county;  that  thereupon  de- 
fendant, acting  as  such  justice  of  the  peace,  forthwith  issued 
warrants  to  "the  sheriff  or  any  deputy  sheriff  or  constable 
of  said  county,"  commanding  that  said  slot  machines  be 
brought  before  him  at  his  office  in  said  city,  and  that  there- 
upon said  slot  machines  were  under  and  by  virtue  of  said 
warrants,  which  warrants  were  placed  in  the  hands  of  A. 
Anderson,  a  constable  of  said  county,  and  under  and  by  vir- 
tue of  which  said  constable  brought  before  the  defendant,  as 
justice  of  the  peace,  said  slot  machines  to  be  dealt  with  accord- 
ing to  law  and  the  statutes  in  such  cases  made  and  provided, 
and  that  such  slot  machines  were  in  the  custody  of  the  law 
and  in  the  possession  and  under  control  of  said  A.  Anderson, 
as  constable,  subject  to  the  order  of  said  justice's  court  at 
the  time  of  the  commencement  of  this  action,  all  of  which  facts 
were  well  known  to  plaintiff  and  its  agents  and  attorneys  at 
the  time  of  the  institution  of  this  action.  It  also  avers  that 
said  slot  machines,  and  each  and  every  of  them,  were  adopted, 
designed  and  designated  for  the  purpose  of  being  used  solely 
in  gambling;  that  they  were  being  used  for  the  sole  purpose 
of  gambling  at  the  time  the  same  were  seized,  and  that  each 
of  the  said  slot  machines  had  been  designed,  devised  and 
used  for  gambling  purposes  at  the  time  of  the  seizure  of  the 
same  and  for  some  days  prior  thereto,  and  all  of  said  ma- 
chines were  being  used  in  said  Boise  City  for  gambling  and 
playing  games,  at  which  money  was  bet  and  won  or  lost ;  that 
each  and  all  of  said  slot  machines  were  gambling  devices  and 
were  not  adapted  to  nor  could  they,  or  either  of  them,  be 
used  for  any  useful  purpose,  and  that  the  same  and  all  of  them 
are  outlawed  property  without  value  or  ownership  at  the  time 
of  the  commencement  of  this  action  and  at  all  times  since  said 
date,  and  that  said  machines,  nor  any  of  them,  are  susceptible 
of  any  legitimate  use,  are  instruments  of  crime  designed  and 
devised  for  the  purpose  of  violating  the  statutes  of  this  state* 
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prohibiting  gambling,  and  are  incapable  of  ownership;  that 
such  slot  machines  were  at  the  time  of  the  commencement  of 
this  action  and  at  the  times  mentioned  in  the  complaint,  in 
the  possession  of  said  constable  under  the  facts  averred. 

The  third  defense  alleges  that  the  plaintiff  is  a  foreign  cor- 
poration, and  has  not  filed  its  articles  of  incorporation  in  the 
office  of  the  Secretary  of  State,  and  has  not  designated  any 
person  upon  whom  service  of  process  may  be  served  as  required 
by  law. 

Plaintiff  demurred  to  said  amended  answer  and  each  of 
said  separate  defenses,  which  demurrer  was  overruled  by  the 
court,  and  plaintiff  thereupon  moved  for  judgment  on  the 
pleadings,  which  motion  was  denied  by  the  court.  The  cause 
coming  on  for  trial,  the  plaintiff  decided  to  stand  on  its  de- 
murrer to  the  answer  and  its  motion  for  judgment  on  the 
pleadings  and  declined  to  introduce  any  proof,  and  the  court 
thereupon  dismissed  the  action  at  plaintiff's  cost. 

The  notice  of  appeal  states :  1.  That  the  appeal  is  from  said 
order  granting  the  defendant  leave  to  amend  his  answer  and 
the  order  overruling  plaintiff's  motion  for  judgment  on  the 
pleadings;  2.  To  the  order  overruling  plaintiff's  demurrer  to 
defendant's  amended  answer;  3.  From  the  judgment  dismiss- 
ing the  action  at  plaintiff's  costs. 

Counsel  for  plaintiff  has  assigned  three  errors,  the  first  of 
which  is  that  the  court  erred  in  overruling  plaintiff's  motion 
for  a  judgment  on  the  pleadings.  Counsel  contends  that  the 
material  allegations  of  the  complaint  are  not  denied,  and  that 
the  attempted  denial  of  ownership  of  the  property  in  the  plain- 
tiff is  in  the  language  of  the  complaint  itself,  which  is  no 
denial. 

We  have  above  set  forth  the  denials  and  averments  of  the 
three  separate  defenses,  and  it  is  clear  to  us  that  they  are 
sufficient  to  put  in  issue  all  of  the  material  allegations  of  the 
complaint,  except  the  allegation  that  the  plaintiff  is  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state 
of  Illinois,  which  fact  is  admitted.  That  being  true,  it  de- 
volved upon  the  plaintiff  to  introduce  evidence  sufficient  to 
establish  his  case  by  a  preponderance  of  evidence,  which  it 
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did  not  do ;  therefore  the  court  did  not  err  in  entering  judg- 
ment of  dismissal.  In  Walling  v.  Bown,  9  Idaho,  184,  72 
Pac.  960,  this  court,  in  discussing  a  motion  for  judgment  on  the 
pleadings,  said:  "When  the  plaintiff  moved  for  judgment  on 
the  pleadings  he  not  only,  for  the  purposes  of  his  motion,  ad- 
mitted the  truth  of  all  the  allegations  of  the  answer,  but  he 
must  also  be  deemed  to  have  admitted  the  untruth  of  all  his 
own  allegations  which  defendants  had  denied."  We  think 
that  is  the  correct  rule,  as  it  is  incumbent  on  the  plaintiff 
to  prove  his  controverted  allegations  by  a  preponderance  of 
evidence,  and  where  the  court  has  before  it  nothing  but  the 
allegations  of  the  complaint  and  denials  of  such  allegations 
by  the  answer,  there  is  no  preponderance  in  favor  of  the 
plaintiff,  and  the  court  must  enter  judgment  for  the  defend- 
ant. (See  opinion  on  petition  for  rehearing  in  Inland  Lum- 
ber Co.  V,  Thompson,  ante,  p.  508,  83  Pac.  933.) 

The  question  of  the  constitutionality  of  the  anti-gambling 
laws  of  the  state  has  been  raised,  but  under  the  well-estab- 
lished rule  in  this  court,  the  constitutionality  of  a  law  will  not 
be  passed  upon  unless  it  is  absolutely  necessary  for  the  deter- 
mination of  the  case.  We  decline  to  pass  upon  that  question, 
as  it  is  not  necessary  to  do  so  in  the  decision  of  this  case. 
{State  V,  Ridenhaugh,  5  Idaho,  710,  51  Pac.  750;  State  v. 
Mulkey,  6  Idaho,  617,  59  Pac.  17 ;  In  re  Inman,  8  Idaho,  398, 
69  Pac.  120.)  The  judgment  of  the  trial  court  is  aflBrmed  with 
costs  in  favor  of  respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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BROWN  V.  BRACKING. 
[83  Pae.  950.] 

Objection  of   Paeties  to   Minino  Gontkagt  —  Eyidkngb  to  Support 
Judgment  Insufficient  When. 

1.  Where  it  is  shown  that  B.'  and  C.  agree  to  incorporate  a  min- 
ing company,  thej  to  pay  all  the  expenses  of  incorporation,  and  use 
their  efforts  and  influence  in  the  sale  of  treasury  stock,  the  proceeds 
of  which  are  to  be  used  in  the  development  of  the  mines,  and  it  is 
further  shown  that  after  such  incorporation  is  perfected  and  the 
stock  issued  to  the  respective  parties,  B.  sold  seventeen  thousand 
five  hundred  of  his  one  hundred  and  seventy-four  thousand  shares, 
and  C.  his  entire  holding  of  one  hundred  and  seventy-four  tflouaand 
shares,  a  very  small  portion  of  the  proceeds  of  which  was  used  in 
the  development  of  the  mines  and  there  was  no  money  in  the  treas- 
ury for  development  work,  an  injunction  should  issue  restraining  the 
further  sale  of  individual  stock  in  the  corporation  until  the  treasury 
stock  as  agreed  upon  is  sold. 

2.  Where  the  evidence  shows  a  disregard  of  the  contract  entered 
into  prior  to  the  organization  by  the  promoters  of  a  mining  corpora- 
tion and  the  owners  of  the  mining  claims  forming  the  basis  for  such 
corporation,  and  the  preponderance  of  the  evidence  shows  that  treas- 
ury stock  should  first  be  sold  to  further  develop  the  property,  and 
instead  of  disposing  of  treasury  stock,  large  holdings  of  the  in- 
dividual stock  are  sold  and  the  proceeds  not  applied  to  the  develop- 
ment of  the  property,  it  is  evidence  of  bad  faith,  and  a  judgment 
in  favor  of  the  promoters  based  upon  such  evidence  should  be  re- 
versed. 

(Syllabus  by  the  court.) 

APPEAL  from,  the  District  Court  of  Shoshone  County. 
Honorable  R.  T.  Morgan,  Judge. 

Action  to  enjoin  the  sale  of  certain  mining  stock.  Judg- 
ment for  defendant.  The  appeal  is  from  the  judgment  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

W.  W.  Woods,  for  Appellant. 

Respondent  and  his  associates  procured  their  interest  by 
material  representations,  relied  upon  by  appellants,   which 
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were  untrue.  They  procured  such  interests  for  an  inade- 
quate consideration.  The  false  representations  constitute  such 
constructive  fraud  as  gives  a  court  of  equity  jurisdiction. 
(Pomeroy's  Equity  Jurisprudence,  2d  ed.,  sec.  927.)  **In 
general,  whenever  the  legal  title  to  property,  real  or  personal, 
has  been  obtained  through  actual  fraud,  misrepresentations, 
concealment  or  through  undue  influence,  duress,  taking  ad- 
vantage of  one's  weakness  or  necessities  or  through  any  similar 
means  or  under  any  other  similar  circumstances  which  ren- 
der it  unconscientious  for  the  holder  of  the  legal  title  to  retain 
and  enjoy  the  beneficial  interest,  equity  impresses  a  construct- 
ive trust  on  the  property  thus  acquired."  (2  Pomeroy's 
Equity  Jurisprudence,  sec.  1053.  Quoted  by  Chief  Justice 
Puller  in  Moore  v.  Crawford,  130  U.  S.  122,  128,  9  Sup.  Ct. 
Rep.  447,  32  L.  eA  878;  Bispham's  Equity,  91;  Terry  on 
Trusts,  sec.  166.) 

William  H.  Batting,  for  Respondent. 

A  participating  stockholder  cannot  complain,  even  though 
he  or  his  assignee  is  a  corporate  creditor.  {Callanan  v.  Wind- 
sor, 78  Iowa,  193,  42  N.  W.  652.)  A  purchaser  of  stock  that 
has  voted  for  an  issue  of  watered  bonds  or  stock  is  estopped 
from  complaining.  {Wood  v.  Corry  etc,  Co,,  44  Fed.  146,  12 
L.  R.  A.  168.)  If  the  complaining  stockholder  participated 
in  the  act  complained  of  he  is  barred  of  his  remedy.  (Mc- 
fleorge  v.  Big  Stone  Oap  Imp.  Co.,  57  Fed.  262.) 

STOCKSLAQER,  C.  J.— From  the  record  in  this  case  we 
gather  the  following  facts :  In  October,  1903,  Otto  Brown  and 
Emil  Tomsche  were  the  owners  of  the  ** Montana, *'  *' Irene," 
**Tacoma"  and  **Tacoma  Fraction"  lode  mining  claims,  in 
Lalande  and  Placer  Center  mining  districts,  Shoshone  county, 
Idaho.  That  Walter  J.  Bracking  and  L.  J.  Columbus  were 
engaged  in  the  mining  brokerage  business  in  Wallace,  Sho- 
shone county,  at  the  time  above  mentioned.  That  about  said 
time  an  agreement  was  entered  into  between  plaintiffs,  Brown 
and  Tomsche  and  defendants.  Bracking  and  Columbus,  by 
the  terms  of  which  plaintiffs  were  to  deed  all  of  said  property 
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to  a  corporation  to  be  organized  under  the  laws  of  Idaho  by 
defendants,  at  their  own  expense,  such  corporation  to  be  capi- 
talized at  one  million  shares  of  the  par  value  of  $1  per  share. 
Defendants  were  to  promote  the  sale  and  sell  treasury  stock 
of  said  company  at  a  price  thereafter  to  be  agreed  upon,  for 
RuflBcient  money  to  keep  development  work  progressing  upon 
the  mining  claims.  That  by  reason  of  their  influence  in  pro- 
moting the  sale  of  mines,  they  would  have  no  difficulty  in  dis- 
posing of  treasury  stock  sufficient  to  develop  said  mining 
properties,  so  that  plaintiffs  would  never  be  assessed,  and  by 
their  efforts  and  influence  they  would,  within  a  few  months 
after  the  organization  of  said  company,  make  the  shares  of 
stock  to  be  given  plaintiffs  worth  twenty-five  cents  per  share; 
they  also  agreed  to  use  their  diligent  efforts  and  ability  to 
promote  the  sale  of  treasury  stock,  and  represented  that  it 
would  be  but  fair  in  the  organization  of  the  company,  for 
money  to  be  by  them  expended  and  for  their  labor  in  organiz- 
ing said  company  and  promoting  the  sale  of  treasury  stock, 
to  apportion  to  each  of  them  out  of  the  capital  stock  of  the 
company  174,000  shares  each,  and  that  the  apportionment 
should  stand  to  plaintiffs.  Otto  Brown,  550,000 ;  Emil  Tomsche, 
100,000;  and  to  the  said  defendants  174,000,  to  A.  C.  Olson, 
2,000,  out  of  which  Brown  was  to  donate  350,000  shares  and 
Tomsche  50,000,  and  to  be  known  as  treasury  stock,  and  to 
be  sold  for  the  purpose  of  developing  the  property.  That 
relying  on  the  good  faith  and  promises  of  defendants,  plain- 
tiffs agreed  to  such  terms,  and  pursuant  thereto  the  Laclede 
Mining  Company  was  incorporated  and  stock  apportioned  ac- 
cording to  said  agreement ;  all  the  parties  to  w^hom  stock  was 
issued  under  the  terms  of  the  agreement  were  directors  for  the 
first  year;  Brown  and  Tomsche  made  and  delivered  deed  to 
said  corporation  for  the  four  mining  claims.  The  main  con- 
sideration for  the  conveyance  w^s  the  promises  of  Bracking 
ajid  Columbus  to  sell  the  treasury  stock  of  the  company  and 
keep  up  development  work  on  the  claims  so  as  to  render  stock 
of  plaintiffs  of  market  value,  if  is  alleged  by  the  agreement 
that  neither  party  could  sell  any  undivided  stock,  and  at  re- 
quest of  defendants  an  option  was  granted  to  the  Shoshone 
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Abstract  Company  to  sell  100,000  shares  of  treasury  stock  at 
three  cents  per  share,  which  option  was  for  one  year;  that 
plaintiffs  kept  all  their  agreements  and  defendants  disregarded 
the  material  portions  of  their  agreement,  in  that  they  did 
not  sell  a  share  of  the  treasury  stock,  nor  did  either  of  them 
contribute  anything  of  value  in  work  or  money  or  anything 
to  keep  development  work  in  progress  in  either  of  said  claims, 
nor  did  either  or  both  expend  in  labor  or  money  in  the  in- 
corporation of  said  company,  procuring  books,  stock  certifi- 
cates  and  seal,  to   exceed  $125.     That  said  Bracking  did 

about  the day  of ,  1904,  sell  15,500  shares  of  his 

individual  stock,  and  Columbus  prior  to  August  1,  1904,  sold 
all  of  his  174,000  shares  of  stock,  and  by  such  sale  each  of 
them  more  than  reimbursed  themselves  for  all  labor  or  money 
expended.  That  the  consideration  for  which  plaintiffs  do- 
nated 175,000  shares  of  stock  to  defendants,  each,  has  wholly 
failed.  That  each  of  said  parties  is  insolvent  and  unable  to 
respond  in  damages;  that  plaintiffs  have  been  damaged  in 
the  sum  of  $20,000 ;  that  Bracking  has  given  an  option  to  one 
Barnard  on  75,000  shares  of  his  stock  at  the  rate  of  four^ents 
per  share,  and  deposited  said  stock  in  the  State  Bank  of  Com- 
merce to  be  kept  until  July  1,  1905,  unless  sooner  paid  for  at 
the  rate  of  four  cents  a  share,  and  any  block  of  said  stock 

in  the  amount  of shares  or  over,  may  be  taken  out  of 

said  bank  at  any  time  upon  the  pajonent  of  four  cents  a  share ; 
and  83,500  shares  have  been  pooled  by  said  Bracking  with  de- 
fendant Laclede  Mining  Company,  Limited,  to  remain  in  the 
custody  of  said  company  until  July  1,  1905.  That  said  stock 
is  pooled  under  an  agreement  with  plaintiffs  by  said  Brack- 
ing made  in  1904  that  all  their  individual  stock  should  be 
pooled  to  enable  the  mining  company  to  sell  treasury  stock, 
yet  defendant  Bracking,  in  violation  of  the  spirit  of  said  agree- 
ment, is  selling  his  written  promises  to  deliver  certain  blocks 
of  the  stock  so  pooled  when  the  pool  expires,  and  has  thus 
broken  the  price  of  treasurv  stock  to  the  damage  of  plaintiff; 
that  the  only  available  property  of  said  defendant  Bracking 
is  said  158,500  shares  of  Laclede  company  stock,  and  if  the 
option  of  said  Barnard  should  be  exercised,  said  Bracking 
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would  be  at  liberty  to  withdraw  four  cents  a  share  for  the 
stock  so  taken  up  from  the  State  Bank  of  Commerce,  and  said 
Bracking  threatens  to,  and  unless  restrained  will,  dispose  of 
all  his  interests  in  the  83,500  shares  of  stock  now  in  pool  with 
said  company. 

The  prayer  is  that  plaintiffs  have  judgment  against  defend- 
ants for  the  sum  of  $20,000 ;  that  all  the  stock  standing  in  the 
name  of  defendant  Bracking  be  decreed  to  belong  to  plain- 
tiffs; that  a  preliminary  injunction  issue  to  restrain  Bracking 
from  in  anywise  selling  or  encumbering  any  of  the  stock  now 
in  pool  with  defendant  mining  company,  restraining  said  de- 
fendant Bracking  or  said  State  Bank  of  Commerce  from  pay- 
ing Bracking  any  of  the  purchase  price  of  said  stock  upon 
which  said  Barnard  has  an  option;  that  the  Laclede  Mining 
Company  be  temporarily  enjoined  from  diverting  any  of  said 
stock  to  defendant  Bracking,  or  making  any  transfer  of  said 
stock  on  its  books. 

The  separate  answer  of  defendant  Bracking  admits  plain- 
tiffs' ownership  of  the  mining  claims  as  alleged;  that  he  was 
a  mining  broker  as  alleged.  Denies  that  he  represented  to 
plaintiffs  that  he  would  organize  a  corporation  at  his  expense, 
etc.,  as  alleged,  but  avers  that  about  October  19,  1903,  plain- 
tiffs solicited  his  services  in  the  promotion  of  a  corporation, 
plaintiffs  to  deed  said  claims  to  said  corporation,  and  that  it 
was  only  at  plaintiffs'  solicitation  that  he  agreed  to  form  such 
mining  company;  that  pursuant  to  such  request  he  and  de- 
fendant Columbus  agreed  to  organize  such  corporation  as  al- 
leged, procure  proper  books,  certificates  of  stock  and  seal,  at 
the  expense  of  defendant,  promote  the  sale  and  sell  treasury 
stock  at  a  price  thereafter  to  be  agreed  upon  at  a  sufficient 
sum  to  keep  development  work  progressing  upon  said  claims. 
Admits  the  allegations  referring  to  his  representation  that  by 
means  of  his  influence  he  would  have  no  difficulty  in  dispos- 
ing of  said  treasury  stock  sufficient  to  develop  such  property 
so  that  plaintiffs  should  never  be  assessed.  That  at  the 
time  of  the  agreement  it  was  understood  that  none  of  them 
were  in  a  position  to  bear  the  expense  of  development  of  such 
property.     Denies  that  he  ever  represented  that  within  a  few 
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months  he  would  make  their  stock  worth  twenty-five  cents  a 
share  or  any  fixed  sum.  Admits  that  he  agreed  to  nse  his 
diligent  efforts  and  ability  to  promote  the  sale  of  treasury 
stock,  and  admits  the  division  of  the  stock  alleged  was  at  his 
suggestion  as  to  the  shares  he  and  Columbus  should  have  for 
the  organization  of  the  company,-  sale  of  treasury  stock  and 
money  to  be  by  them  expended,  etc.  Denies  that  there  was 
any  agreement  prohibiting  the  sale  of  individual  stock,  or 
to  pool  stock ;  alleges  it  was  three  months  after  the  formation 
of  the  company  when  defendant  Bracking  proposed  pooling 
individual  stock  and  Columbus  refused  so  to  do,  and  on  that 
account  no  pool  was  formed.  Admits  the  option  granted  to 
the  Shoshone  Abstract  Company  alleged,  and  avers  that  it 
was  surrendered  beforp  the  expiration  of  the  year  at  request 
of  plaintiffs.  Alleges  that  all  parties  have  at  all  times  been 
at  liberty  to  dispose  of  their  individual  stock;  denies  all  the 
other  allegations  of  the  complaint  and  avers  that  by  and 
through  his  efforts  the  assessment  work  has  been  kept  up; 
that  there  is  $2,000  in  the  treasury;  that  he  has  only  sold 
16,500  shares  of  his  stock;  that  he  has  exerted  every  effort 
in  the  interest  of  the  corporation  and  all  his  acts  have  been 
w^ith  full  knowledge  of  plaintiffs,  and  for  the  best  interests  of 
the  plaintiffs  in  the  corporation.  That  this  action  is  brought 
to  harass  defendant  and  wrongfully  procure  his  stock,  and  is 
the  result  of  a  conspiracy  between  plaintiffs  and  unknown 
persons. 

This  case  was  tried  without  a  jury,  findings  and  conclu- 
sions filed  in  favor  of  respondent,  and  judgment  rendered  and 
entered  in  his  favor  for  costs.  The  appeal  is  from  the  judg- 
ment. 

Specifications  of  particulars  in  which  the  evidence  is  in- 
sufficient to  sustain  the  decision  and  judgment  herein  are  as 
follows:  1.  It  is  admitted  in  the  pleadings  that  plaintiffs  were 
the  owners  of  all  the  property  which  formed  the  basis  of  the 
Laclede  Mining  Company.  2.  That  through  the  relations  of 
defendants  Bracking  and  Columbus  they  obtained  350,000 
shares  of  the  stock  of  said  company,  while  plaintiffs  retained 
only  250,000.    3.  That  the  properties  conveyed  to  the  cor- 
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poration  were  valuable.  There  is  no  dispute  of  Brown  *s  t€s- 
timony  that  the  property  was  of  the  value  of  $25,000.  4. 
That  the  bargain  is  unconscionable  and  against  equity.  Tb«^ 
allegations  in  the  complaint  that  defendants  Bracking  aii<i 
Columbus  did  not,  either  or  both  of  them,  expend  more  than 
$120  in  money  and  work,  or  anything,  or  keep  their  part  of 
the  contract,  and  that  both  had  been  more  than  reimbursed 
by  sale  of  stock,  is  not  denied  by  either  in  the  answer  or  bv 
Bracking 's  testimony,  and  it  was  shown  by  the  testimony  of 
Barnard  that  the  stock  was  worth  to  the  treasury,  after  he  took 
his  option,  three  cents  a  share,  and  that  many  shares  had  been 
sold  at  an  average  price  of  twelve  and  one-half  cents  a  share. 
5.  It  was  shown  by  the  pleadings  and  evidence,  as  to  part  of 
the  consideration  by  which  each  of  defendants  Bracking  and 
Columbus  procured  the  large  block  of  stock  apportioned  him 
80  as  to  make  the  stock  of  the  plaintiffis  of  some  value, 
that  this  consideration  wholly  failed.  6.  The  evidence  shows 
that  Bracking  was  in  the  office  of  the  Shoshone  Abstract  Com- 
pany when  the  corporation  was  formed.  Columbus  testified 
that  Bracking  and  said  company  were  in  partnership  in  the 
mining  brokerage  business,  and  that  at  the  first  meeting  of  the 
Laclede  Mining  Company,  at  the  instance  of  Columbus  and 
Bracking,  an  option  was  given  the  Shoshone  Abstract  Com- 
pany for  200,000  shares  of  treasury  stock,  100,000  shares  at 
two  cents,  and  balance  at  three  cents  a  share,  which,  if  con- 
siunmated,  would  have  given  these  parties  550,000  shares 
(more  than  half  of  the  stock)  for  $5,120,  property  of  an  un- 
disputed value  of  $25,000,  and  $5,000  of  which  would  have 
gone  into  the  treasury  of  the  company  for  mining  development 
purposes,  not  benefiting  the  plaintiffs  except  incidentally  as 
development  would  benefit  all  the  parties.  7.  The  preponder- 
ance of  the  evidence  shows  that  all  the  parties  to  the  promotion 
and  incorporation  agreed  to  pool  all  their  individual  stock 
until  sufficient  treasury  stock  had  been  sold  to  develop  the 
mines,  and  that  this  agreement  was  violated  from  the  begin- 
ning by  both  Bracking  and  Columbus.  Bracking  does  not 
deny  his  interest  in  the  sale  by  Columbus  of  all  Columbus* 
holdings;  he  testified,  in  fact,  ** There  were  many  transactions 
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between  the  Shoshone  Abstract  Company  and  myself — state- 
ments would  be  handed  me  showing  how  much  the  company 
was  indebted  to  me — Columbus  sold  it  all  except  the  9,000 
shares  I  transferred  to  him  to  balance  accounts  when  I  left 
the  Shoshone  Abstract  Company."  8.  That  all  of  the  ad- 
missions in  the  pleadings  and  the  evidence  support  the  equities 
of  the  complaint  and  show  that  defendant  BracMng  had  paid 
no  consideration  whatever  of  any  kind  or  nature  for  the 
stock  of  the  Laclede  Mining  Company,  now  standing  in  his 
name  on  the  books  of  the  company.  9.  The  evidence  does  not 
support  the  findings  of  fact  made  by  the  court.  10.  A  pre- 
ponderance of  evidence  supported  the  allegations  in  plaintiff's 
complaint. 

Counsel  for  respondent  Bracking  objects  to  the  form  of 
the  assignments  of  error  above  set  forth,  for  the  reason  al- 
leged that  ''they  do  not  allege  any  error  in  the  findings  of  the 
court  below ;  they  are  merely  a  recitation  of  the  allegations  of 
the  complaint." 

The  purpose  to  be  served  by  requiring  an  assignment  of  the 
errors  upon  which  the  appellant  will  rely  in  the  appellate 
court  for  a  reversal  of  the  judgment  is  that  the,  respondent 
may  be  informed  what  is  to  be  met  to  sustain  the  judgment. 
It  is  immaterial  what  language  is  used,  if  it  conveys  to  the 
respondent  the  necessary  information  upon  which  he  may  pre- 
pare to  meet  the  issue  sought  to  be  reviewed.  This  question 
was  very  recently  before  this  court  in  the  case  of  Palmer  v. 
Northern  Pac.  R.  B.  Co.,  ante,  p.  583,  83  Pac.  947.  The  sec- 
ond paragraph  of  the  syllabus  says:  ** Where  the  specification 
is  sufficient  to  inform  opposing  counsel  of  the  grounds  of  the 
alleged  insufiiciency  of  the  evidence  to  support  the  verdict,  it 
is  sufficient."  It  occurs  to  us  that  appellant  by  his  assign- 
ments of  error  informs  respondent  that  he  desires  to  have 
this  court  review  the  pleadings  and  evidence  and  ascertain 
whether  this  judgment  should  be  affirmed  or  reversed.  The 
pleadings  are  not  complicated,  neither  is  the  evidence  seriously 
conflicting.  The  contention  of  appellant  is  that  respondents 
Bracking  and  Columbus  did  not  carry  out  the  agreement  en- 
tered into  by  appellants  and  these  two  respondents.     That 
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after. the  organization  of  the  corporation  and  the  issue  and 
delivery  of  the  stock  to  the  respective  parties,  which  is  con- 
ceded to  be  as  alleged  in  the  complaint,  the  respondents  dis- 
posed of  large  holdings  of  their  individual  stock  instead  of  the 
treasury  stock,  all  of  which  (400,000  shares)  was  contributed 
by  appellants  for  the  purpose  of  paying  the  expense  of  or- 
ganization of  the  corporation  and  development  of  the  mines: 
that  none  of  the  treasury  stock  was  ever  disposed  of  by  re- 
spondents. These  facts  are  not  contradicted  excepting  re- 
spondent Bracking  testifies  that  there  was  no  agreement  to 
pool  the  private  holdings  of  the  members  of  the  corporation 
or  that  no  individual  stock  should  be  disposed  of  until  at  least 
half  of  the  treasury  stock  was  exhausted.  Bracking  further 
testified  that  he  made  every  reasonable  effort  to  sell  the  treas- 
ury stock,  but  failed.  He  admits  that  if  the  books  show  he 
sold  17,500  shares  of  his  stock,  it  is  true.  He  says  Columbus 
sold  all  of  his  stock.  Columbus  testifies  that  he  was  engage  I 
in  the  abstract  business  in  1903  in  October,  and  after  that 
period  with  the  Shoshone  Abstract  Company.  He  testifies: 
'*Q.  What  association  did  you  have  with  Mr.  Bracking  1  A. 
We  were  iij  partnership  in  the  brokerage  business  and  promot- 
ing mines.  Bracking  was  not  a  member  of  the  Shoshone  Ab- 
stract Company*.  The  Court:  Did  you  state  that  Mr.  Brack- 
ing and  the  Shoshone  Abstract  Company  were  partners?  A. 
Why,  the  Shoshone  Abstract  Company  and  Mr.  Bracking  were 
really  partners  in  the  brokerage  business.  The  relation  con- 
tinued from  July,  1903,  until  January,  1904."  This  is  all  the 
evidence  given  by  Mr.  Columbus,  with  the  exception  of  some 
unimportant  statements  with  reference  to  a  communication 
with  appellant  Brown  relative  to  a  statement  of  Mr.  Brown 
that  he  did  not  desire  to  make  him  trouble,  that  he  was  simply 
after  Mr.  Bracking.  Bracking  testifies  that  he  was  only  an 
employee  of  the  Shoshone  Abstract  Company,  and  that  **Mr. 
Columbus  was  mistaken  in  a  way  when  he  said  he  was  a  part- 
ner. I  was  an  employee  of  the  Abstract  Company  on  a  com- 
mission basis." 

An  examination  of  the  entire  record  fails  to  disclose  where- 
in either  of  the  respondents,  Bracking  or  Columbus,  ever  con- 
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tributed  to  exceed  $125  toward  the  enterprise  in  compliance 
with  their  agreement  and  this  was  in  the  organization  of  the 
company — the  stock  books,  seal,  etc.,  necessary  to  issue  stock  of 
thi  corporation.  Soon  after  the  stock  was  issued  and  deliv- 
ered, respondent  Columbus  disposed  of  his  entire  holdings, 
none  of  the  proceeds  of  it  going  toward  the  development  of 
the  mines  unless  he  contributed  toward  purchasing  the  stock 
books,  seal,  etc.,  or  paid  some  of  the  fees  necessary  in  the  or- 
ganization of  the  corporation  under  the  laws  of  this  state.  It 
is  shown  that  the  appellant  Brown  worked  nearly  all  winter 
on  the  claims  after  the  mines  were  incorporated  under  the 
name  of  the  Laclede  Mining  Company.  Brown  testifies  that 
**  Bracking  and  Columbus  told  him  to  go  to  some  grocery  store 
and  get  supplies  on  a  note,  and  I  went  to  Hanes  &  King  and 
told  them  we  had  incorporated  a  company.  They  asked  me 
who  the  promoters  were.  I  told  them  and  they  would  not  take 
their  note  but  let  me  have  goods  on  my  own  say  so,  and  I  got 
about  $80  of  supplies  on  my  own  account;  neither  Bracking 
nor  Columbus  paid  any  part  of  that  bill;  I  paid  it  myself. 
Columbus,  Bracking  and  I  had  to  sign  a  note  together,  the 
three  of  us,  for  supplies  from  the  Coeur  d'Alene  Hardware 
Company;  neither  Bracking  nor  Columbus  paid  any  part  of 
that  note,  or  me  anything  for  my  work.  The  note  was  paid 
by  the  company  after  Barnard  took  hold  of  it ;  paid  by  money 
out  of  the  company  treasury.  * '  Tomsche  corroborates  Brown 
in  all  his  evidence  with  reference  to  the  obligations  of  Brack- 
ing and  Columbus  to  incorporate  the  company  at  their  own 
expense,  do  the  assessment  work,  sell  treasury  stock,  etc.  It 
is  apparent  from  the  record  that  Columbus  and  Bracking  did 
not  live  up  to  their  agreement  in  an  effort  to  develop  this 
property.  After  incorporating  the  company  they  began  to 
flell  their  individual  stock  and  more  than  reimbursed  them- 
selves for  all  the  money  they  had  expended.  They  did  noth- 
ing toward  developing  the  mines.  Bracking  says  the  work 
has  been  practically  continuous  since  the  incorporation.  With 
reference  to  the  Coeur  d'Alene  Hardware  Company  note  for 
$125  for  supplies  to  be  by  that  company  furnished  Mr.  Brown, 
he  says:  ** Brown  got  $155,  and  Columbus  and  I  paid  $30  dif-. 
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ference  in  cash,  and  the  note  was  paid  by  the  company.'*  This 
note  was  paid  by  the  company  after  Mr.  Barnard  assumed 
charge  of  the  property.  He  describes  the  work  since  the  in- 
corporation, to  wit:  ''One  tunnel  sixty  feet,  one  tunnel  in  the 
neighborhood  of  two  hundred  feet.  I  understand  the  lower 
tunnel  three  hiindred  and  fifty  feet,  get  my  information  from 
newspaper,  two  cabins  built,  cars,  track,  blacksmith-shop  and 
necessary  tools.  The  company  got  the  money  from  sale  of 
treasury  stock  under  Barnard  option."  All  that  can  be 
claimed  by  either  Bracking  or  Columbus  for  development  work 
since  the  organization  of  the  company  is  the  $30  claimed  to 
have  been  paid  for  supplies  furnished  Brown  by  the  Coeur 
d'Alene  Hardware  Company  in  excess  of  the  note  of  $125.  It 
is  not  contended  that  Bracking  or  Columbus  had  anything 
to  do  with  inducing  Barnard  to  take  the  option  on  the  prop- 
erty and  develop  it  by  the  sale  of  the  treasury  stock  or  his 
private  means.  It  is  shown  by  the  record  that  since  Bar- 
nard assumed  control  of  the  property,  old  debts  of  the  com- 
pany have  been  paid  and  a  large  amount  of  development  work 
done,  that  the  treasury  stock  has  been  selling  at  an  average 
price  of  twelve  cents  a  share.  Mr.  Barnard  says:  **At  the 
time  I  wafi  negotiating  for  this  option  on  Laclede  stock  Mr. 
Bracking  told  me  he  was  hard  up  for  money,  that  the  price 
was  cheap  and  he  wanted  me  to  take  20,000  shares  of  his  stock 
and  pay  him  $400  for  it.  I  positively  refused  and  said  I 
intended  to  use  the  money  in  buying  treasury  stock  to  develop 
the  property.  That  was  before  I  took  hold  of  the  property." 
Thus  it  is  shown  that  Mr.  Bracking,  as  well  as  Mr.  Columbus, 
seems  to  have  been  more  interested  in  disposing  of  his  in- 
dividual stock  than  the  treasury  stock  of  the  company  for 
the  development  of  the  property.  If  he  influenced  the  sale  of 
treasury  stock  it  must  go  toward  the  development  of  the  mine; 
if  private  stock  the  proceeds  were  his. 

From  all  the  evidence  in  this  case  we  are  unable  to  find  any- 
thing that  indicates  good  faith  on  the  part  of  Bracking,  and 
we  cannot  affirm  the  judgment  of  the  district  court.  Judgment 
reversed  and  cause  remanded  to  lower  court  for  new  triaL 
Costs  to  appellant 
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Points  Decided. 
(January  18,  1906.) 

BRADLEY  v.  JOHNSON. 

[83  Pac.  927.] 

Laches— "What  Constitutes — Statute  of  Lhotations  When  Bab  to 
Action. 

1.  Where  it  is  shown  that  J.  executed  bis  promissory  note  due 
one  year  after  date  to  B.,  and  secured  the  note  by  mortgage  on 
unpatented  mining  property;  before  the  note  was  due  J.  notified 
B.  that  he  was  unable  to  pay  the  note,  and  soon  thereafter  left  the 
state,  the  note  and  the  mining  deed  having  been  placed  in  escrow 
on  the  day  of  their  execution,  with  the  condition  that  if  J.  paid  the 
note,  it  with  the  deed  should  be  returned  to  him,  otherwise  the 
deed  was  to  be  surrendered  to  B.,  J.  not  demanding  the  deed  or 
offering  to  pay  the  note  until  twelve  years  after  B.  had  done  the 
annual  assessment  work  on  the  prqperty,  and  with  bis  codefendant 
a  large  amount  of  development  work,  held  that  he  is  bound  by  his 
laches,  and  a  cross-complaint  in  an  action  to  remove  a  cloud  at- 
tempted to  be  cast  upon  the  title  of  B.  by  J.  should  be  dismissed. 

2.  Where  B.  has  been  in  adverse,  open  and  notorious  possession 
of  unpatented  mining  property  claiming  the  right  of  possession 
under  a  deed  purporting  to  convey  the  title  to  the  property  for 
more  than  five  years,  an  action  to  recover  such  possession  from  B. 
is  barred  by  the  provisions  of  section  4036  of  the  Bevised  Statutes 
of  Idaho. 

.  3.  Under  the  provisions  of  section  4036  of  the  Bevised  Statutes  of 
Idaho,  which  provides  that  "No  action  for  the  recovery  of  real 
property,  or  for  the  recovery  of  the  possession  thereof,  can  be 
maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor,  prede- 
cessor or  grantor,  was  seised  or  possessed  of  the  property  in  ques- 
tion within  five  years  before  the  commencement  of  the  action;  and 
this  section  includes  possessory  rights  to  lands  and  mining  claims," 
open,  notorious,  adverse  possession  of  an  unpatented  mining  claim 
for  a  period  of  more  than  five  years  brings  it  under  the  provisions 
of  the  above  section. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Blaine  County.  Hon- 
orable Lyttleton  Price,  Judge. 

Action  to  quiet  title  to  mining  property.  Judgment  for  the 
plaintiff ;  from  the  judgment  and  an  order  overruling  a  motion 
for  new  trial,  defendant  appeals.    Affirmed. 

The  facts  are  stated  in  the  opinion, 
Idaho,  Vol.  11—44 
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N-  if-  Rn:  rk  and  SuiliTan  4  SoIliTan,  for  AppeUanl,  cite 
so  aathonties  other  than  those  distussed  in  the  f^iinian  of  the 
coort. 

B.  F.  Bnller,  for  Respondent,  cites  no  mthontieB  other  than 
those  di«niised  in  the  opini<Mi. 

STOCKSLAGER,  C.  J.— Respondents  as  plaintiffs  com- 
menced their  action  in  the  district  eonrt  of  Blaine  connty 
again.st  appellant  as  defendant  to  qniet  the  title  to  a  certain 
nnpatent'^rd  mining  claim  in  the  Muldoon  district  known  as  the 
''Snowslide."  Defendant  answered  denying  title  in  plain- 
tiffs, and  in  a  cross-complaint  alleged  title  in  himself.  Plain- 
tiffs answered  this  cross-complaint  putting  in  issne  all  the 
material  allegations  thereof. 

Defendant  demurred  to  the  first  paragraph  of  plaintiffs' 
answer  to  the  cross-complaint,  but  the  record  does  not  disclose 
the  ruling  of  the  court,  if  any,  on  this  demurrer.  Contem- 
poraneous with  the  filing  of  the  demurrer,  it  is  shown  that 
counsel  for  appellant  filed  a  motion  termed  "Motion  to  strike 
out."  It  is  as  follows:  "Comes  now  the  defendant  by  his 
counsel  and  moves  the  court  to  strike  out  of  the  plaintiffs'  an- 
swer to  defendants'  cross-complaint  on  the  matters  and  things 
set  up  in  the  first  paragraph  of  said  answer  to  defendants' 
cross-complaint,  beginning  with  the  words  *The  plaintiffs,' 
in  the  first  line  thereof,  and  ending  with  the  word  'thereon,' 
at  the  end  of  the  first  line  of  page  2  of  said  original  answer 
to  defendants'  cross-complaint.  Said  motion  is  based  upon 
the  ground  that  the  facts  stated  in  said  paragraph  are  not  re- 
sponsive to  any  issue  tendered  by  the  answer  or  cross-com- 
plaint of  defendant.  2.  That  the  facts  stated  in  said  answer 
to  defendant's  cross-complaint  do  not  state  a  defense  to  the 
cause  of  action  set  up  in  defendant's  cross-complaint  3. 
That  the  allegations  contained  in  the  first  paragraph  of  said 
answer  to  said  cross-complaint  are  sham,  irrelevant  and  frivo- 
lous." The  language  of  the  answer  sought  to  be  stricken  out 
is  as  follows:  "Plaintiffs  for  answer  to  the  cross-complaint  of 
the  defendant  deny  that  on  the  tenth  day  of  September,  1891, 
the  defendant  made  and  delivered  to  plaintiff,  R  F.  Buller,  a 
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deed  to  the  property  described  in  the  complaint,  and  deny  that 
the  plaintiff,  R.  F.  Buller,  required  and  demanded  such  deed 
as  additional  security  for  the  payment  of  the  promissory  note 
mentioned  in  the  defendant's  cross-complaint,  and  denies  that 
the  defendant  Bradley  had  notice  of  the  execution  of  the  said 
deed  as  part  of  the  security  for  the  payment  of  said  promissory 
note,  and  avers  the  fact  to  be  that  defendant  deposited  a 
deed  in  escrow  with  the  First  National  Bank  of  Hailey  to  be 
delivered  upon  his  failure  to  pay  to  said  R.  F.  Buller  the 
sum  of  $250,  and  interest  thereon."  This  motion  was  over- 
ruled. Counsel  for  defendant  excepted ;  a  trial  was  had  and 
the  court  made  and  filed  findings  of  fact  and  conclusions  of 
law.  The  first  finding  of  fact  relates  to  the  execution  and  de- 
livery of  the  note  and  mortgage  on  the  tenth  day  of  .September, 
1891,  and  the  agreement  entered  into  whereby  a  deed  to  the 
property  in  controversy  was  placed  in  escrow  in  the  First 
National  Bank  of  Hailey,  conditioned  that  if  defendant  failed 
to  pay  the  note  at  maturity,  the  deed  was  to  be  delivered  to 
said  Buller  by  said  Bank  in  payment  of  said  debt  and  the 
debt  canceled.  That  defendant  failed  to  pay  said  note,  and 
said  escrow  deed  was  taken  up  by  plaintiff  Buller  shortly  after 
the  expiration  of  the  said  year,  and  the  said  debt  was  thereby 
fully  paid  and  discharged  and  the  said  mortgage  extinguished. 
That  in  the  fall  of  the  year  1892  plaintiff  took  possession  of 
the  property  claiming  it  as  his  own  by  virtue  of  said  deed, 
and  remained  in  undisturbed,  open,  notorious,  adverse  posses- 
sion of  the  same  until  the  year  1899,  when  he  bargained  and 
sold  a  one-third  interest  therein  to  his  coplaintiff,  Bradley, 
and  he  and  the  said  Bradley  have  ever  since  been  in  exclusive, 
open  and  notorious  adverse  possession  of  said  property,  and 
were  in  such  possession  at  the  time  of  the  commencement  of 
this  suit.  The  second  finding  is  that  on  the  sixteenth  day  of 
September,  1904,  Buller  conveyed  to  Bradley  a  one-third 
interest  in  said  property,  who  was  an  innocent,  bona  fide  pur- 
chaser without  notice  of  any  equity  or  supposed  equity  of  de- 
fendant therein.  The  third  finding  is  that  said  property  was 
an  unpatented  mining  claim  upon  which  it  was  necessary  to  do 
$100  worth  of  work  annually  in  order  to  protect  the  title; 
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and  said  Buller  has  had  such  assessment  work  done  every 
year  since  and  including  the  year  1892  until  the  year  1898, 
and  he  and  his  coplaintiff  have  done  said  work  and  much 
more  every  year  from  the  year  1899,  until  the  year  1904, 
and  have  been  at  great  expense  improving  and  developing 
said  property,  the  value  of  which  greatly  exceeds  the  value 
of  all  the  ores  extracted  by  them  therefrom.  The  fourth 
finding  is  that  during  all  the  time  from  the  fall  of  the  year 
1892  until  the  summer  of  1904,  the  defendant  abandoned  said 
property  and  made  no  claim  thereto,  nor  did  any  work  there- 
on until  a  short  time  before  the  commencement  of  this  suit, 
some  time  in  the  summer  of  the  year  1904,  when  he  began 
to  assert  a  claim  of  title  to  the  said  property  adverse  to  the 
title  of  plaintiffs  and  to  threaten  legal  and  other  proceedings 
against  plaintiffs  in  disparagement  of  their  title  to  their  great 
damage  and  injury.  Finding  No.  5  is  that  the  defendant  is 
estopped  by  his  laches  in  not  setting  up  nor  asserting  any 
title  to  the  said  premises  for  twelve  years  and  acquiescing  for 
this  long  period  of  time  in  the  plaintiffs'  claims  and  opera- 
tions therein  and  thereon  from  now  asserting  his  alleged  or 
any  equities  that  he  may  have  had  thereon.  Finding  No.  6 
is  that  the  plaintiffs  have  been  in  the  actual,  open,  notorious 
and  continuous  adverse  possession  of  the  said  premises  for 
more  than  five  years  next  before  the  commencement  of  this 
suit  and  after  default  in  payment  of  the  debt  secured  by  the 
mortgage  mentioned  in  defendants'  cross-complaint. 

The  conclusions  of  law  are  that  the  defendant's  claims  are 
barred  by  his  laches  and  by  the  statute  of  limitation.  That 
defendant's  cross-complaint  should  be  dismissed.  That  plain- 
tiffs are  entitled  to  a  decree  quieting  their  title  to  the  said 
premises  as  against  the  defendant,  and  perpetually  enjoining 
him  from  setting  up  or  asserting  any  claim  to  the  said  prop- 
erty. 

Judgment  was  entered  in  harmony  with  the  findings  and 
conclusions.  The  appeal  is  from  the  judgment  and  from  an 
order  overruling  motion  for  a  new  trial. 

1.  Counsel  for  appellant  insists  that  the  execution  of  the 
note,  mortgage  and  deed  of  September  10,  1901,  constituted 
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one  transaction ;  that  the  deed  was  given  as  additional  security 
for  the  loan,  which  fact  constituted  it  a  mortgage;  2.  That 
as  a  mortgage  the  deed  could  not  convey  the  legal  title,  but 
it  was  necessary  that  the  same  should  be  foreclosed  before  title 
could  pass ;  3.  That  plaintiffs  are  estopped  from  pleading  the 
statute  of  limitation  by  reason  of  failure  to  foreclose,  and 
that  to  permit  plaintiffs  to  plead  such  statutes  would  be  con- 
trary to  equity  and  would  permit  plaintiff  BuUer  to  take  ad- 
vantage of  his  own  wrong;  4.  The  evidence  fails  to  show  that 
the  possession  of  the  premises  by  plaintiffs,  or  either  of  them, 
was  adverse  to  defendant;  5.  The  plaintiff  Bradley  was  put 
on  notice  of  the  nature  of  the  transaction  and  cannot  success- 
fully claim  as  an  innocent  purchaser;  6.  The  defendant  is  en- 
titled to  an  accounting  and  to  a  reconveyance  of  the  property 
upon  the  payment  of  such  sum  as  shall  be  found  by  the  court 
to  be  due  from  defendant  to  plaintiffs.  It  may  be  well  to 
state  here  that  there  is  no  dispute  as  to  the  time,  manner  and 
circumstances  accompanying  the  execution  and  delivery  of  the 
note,  mortgage  and  deed.  It  is  also  conceded — at  least  not 
disputed — that  after  the  execution  and  delivery  of  the  instru- 
ment above  indicated,  in  the  month  of  July,  1892,  defendant 
notified  plaintiff  Buller,  that  '*he  was  not  going  to  pay  the 
mortgage  off."  This  was  about  a  month  before  the  note 
was  due.  It  is  shown  that  defendant  left  the  Muldoon  coun- 
try about  that  time  and  did  not  return  until  the  summer  of 
1904,  when  he  asserted  his  right  to  redeem  the  property.  It 
is  also  conceded  that  Mr.  Buller  from  1892  until  1899  did  the 
assessment  work  each  and  every  year  and  thereby  saved  the 
claim  from  forfeiture.  Thereafter  the  assessment  work,  and 
much  more,  each  year  was  done  by  Mr.  Buller  and  his  co-re- 
spondent, Mr.  Bradley,  in  an  effort  to  develop  the  mine.  This 
continued  until  the  time  of  the  commencement  of  this  suit. 
During  all  this  time  appellant  was  absent  from  that  mining 
district,  at  least  never  informed  Mr.  Buller  that  he  was  ready 
and  willing  to  pay  the  amount  due  on  the  note  and  reimburse 
him  for  all  trouble  and  expense  incurred  in  preserving  the 
property  from  forfeiture.  If  appellant  showed  the  least  in- 
terest in  the  property  from  July,  1892,  when  he  informed  Mr. 
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Buller  that  he  ''did  not  intend  to  pay  the  mortgage  off"  nntil 
the  year  1904,  when  he  returned  to  the  Muldoon  country  and 
asserted  his  claim  to  the  property,  the  record  fails  to  disclose 
it.  In  other  words,  the  appellant  gets  $300  of  Buller 's  money 
in  1891,  permits  Buller  and  his  co-respondent  to  do  the  assess- 
ment work  continuously  until  1904,  and  in  addition  to  the 
assessment  work  a  large  amount  of  development  work  on  the 
property,  then,  twelve  years  after,  he  notifies  Buller  he  does 
not  intend  to  pay  the  mortgage  and  after  the  expense  and 
labor  of  Buller  and  Bradley  have  resulted  in  developing  the 
mine  to  such  an  extent  that  he  thinks  the  ore  extracted 
wUl  be  sufficient  to  liquidate  the  note  with  its  interest  and 
expense  incurred  in  development,  comes  into  a  court  of  equity 
by  way  of  cross-complaint,  and  asks  that  "plaintiffs  and  each 
of  them  be  required  to  account  to  this  defendant  for  the 
value  of  all  the  ores  extracted  from  said  property,  and  by 
them,  or  either  of  them,  converted  to  their  own  use.  That 
upon  payment  or  tender  by  this  defendant  to  the  plaintiffs  of 
such  sum,  if  any,  as  shall  be  found  by  the  court  to  be  due 
and  owing  by  this  defendant  to  the  plaintiffs  or  either  of 
them,  after  crediting  the  proceeds  and  value  of  ore  so  extracted 
by  them  and  converted  to  their  own  use,  the  plaintiffs  may  be 
decreed,  ordered  and  required  to  execute  to  this  defendant  a 
good  and  sufficient  deed  to  the  said  property,  and  in  the  event 
of  their  failure  to  do  so,  said  deed  may  be  executed  by  a  com- 
missioner to  be  appointed  by  the  court."  If  equity  will 
support  such  a  decree,  it  will  be  a  new,  and,  we  think, 
novel  way  of  prospecting.  He  first  seeks  the  aid  of  capital 
from  Buller,  then  the  labor  of  his  fellow-miner,  Bradley,  to 
develop  the  mine,  and  if,  after  twelve  years'  use  of  Buller 's 
money  in  doing  the  assessment  work  for  six  or  seven  years  at 
$100  per  year,  and  five  years  of  Bradley's  labor,  in  an  effort 
to  develop  the  mine  to  a  paying  basis,  he  comes  into  court  and 
modestly  asks  that  they  be  required  to  account  to  him  for 
all  ores  extracted,  and  by  a  proffer  to  pay  any  balance  found 
to  be  due  plaintiffs  on  such  accounting,  they  be  required  to 
execute  and  deliver  to  him  a  good  and  sufficient  deed  to  the 
property.    This  demand  is  based  upon  the  following  facts: 
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In  1890  the  appellant  was  the  undisputed  owner  of  the  prop- 
erty in  controversy  with  no  one  questioning  his  right  of  pos-. 
session  and  ownership  save  the  government,  wherein  the  title 
rested.  All  he  had  to  do  was  to  comply  with  the  require- 
ments prescribed  for  obtaining  mining  lands  by  patent.  In 
September,  1891,  he  made  a  contract  with  respondent  Buller 
to  borrow  a  certain  sum  of  money,  and  as  security  for  the 
loan  he  executed  and  delivered  his  promissory  note  due  in 
one  year  thereafter,  and  secured  the  note  with  a  mortgage 
on  the  property  in  controversy  together  with  some  other  un- 
patented claims  in  the  same  vicinity.  On  the  same  day  he 
executed  and  delivered  a  mining  deed  to  Buller  for  the  same 
property.  This  deed  and  note  above  referred  to  were  placed 
in  escrow  in  the  First  National  Bank  of  Hailey  with  the 
following  conditions: 
**To  the  First  National  Bank,  Hailey,  Idaho: 

*'The  enclosed  note  and  mining  deed  are  deposited  with 
you  in  escrow;  if  Andrew  M.  Johnson  shall,  on  or  before 
September  10,  1892,  pay  or  cause  to  be  paid  to  or  deposited 
with  you  for  R.  F.  Buller  three  hundred  ($300.00)  dollars, 
then  deliver  the  note  and  deed  enclosed  to  Andrew  M.  John- 
son; if  not  so  paid  or  deposited  on  or  before  said  date,  the 
enclosed  deed  to  be  delivered  to  B.  F.  Buller  and  note  to 
(Kohnson. 

**  Dated  September  10th,  1891. 

^'ANDREW  M.  JOHNSON. 
*'R.  F.  BULLER.'' 

Buller  testified  that  sometime  after  the  note  became  due 
appellant  left  the  country,  but  not  until  after  he  had  notified 
him  that  he  was  not  able  to  pay  the  mortgage.  He  further 
testifies  that  in  the  year  1893  he  sent  the  note  to  Chehalis, 
Washington,  with  instructions  to  collect  if  Johnson  would 
pay;  that  he  sent  it  to  some  lawyer  or  lawyers,  and  he  don't 
think  it  was  ever  returned.  That  at  the  time  of  the  trial  he 
was  unable  to  find  it.  ''That  in  order  to  avoid  expense  of 
foreclosure  it  was  agreed  that  Mr.  Johnson  was  to  make  an 
absolute  deed  to  the  mine  and  deposit  it  in  the  bank  in  es- 
crow to  be  delivered  if  at  the  expiration  of  a  ye&r  he  did  not 
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pay  oflP  the  mortgage."  That  he  never  knew  definitely  where 
to  locate  Mr.  Johnson  from  the  time  he  received  the  notice 
from  him  in  July,  1892,  that  he  was  unable  to  pay  the  mort- 
gage until  the  summer  of  1904.  It  is  further  shown  that  Mr. 
BuUer  did  not  have  the  deed  recorded  until  the  twenty- 
fourth  day  of  September,  1898.  In  explanation  he  says:  **I 
just  overlooked  it;  the  deed  was  in  a  package  of  papers  and 
I  forgot  the  recording  of  it."  With  reference  to  the  note  he 
says:  '*I  don't  recall  whether  I  requested  the  return  of  the 
note  by  the  parties  to  whom  I  sent  it  in  Washington.  I  came 
to  the  conclusion  that  the  note  was  worthless  and  didn't  pay 
any  more  attention  to  it."  On  cross-examination  Mr.  Bul- 
ler  says:  '*I  forgot  when  it  was  that  I  sent  it  out  there; 
might  have  been  in  1893.  I  was  willing  up  to  that  time  to 
have  the  note  paid  and  give  him  the  property  if  he  wanted 
it.  But  I  had  to  do  the  assessment  wor]j:  to  save  the  prop- 
erty anyway."  If  we  accept  every  contention  of  the  ap- 
pellant as  true,  in  what  condition  do  we  find  him  when  he 
comes  into  a  court  of  equity  asking  for  relief  as  is  shown  in 
this  case?  It  matters  not  whether  he  is  voluntarily  in  court 
or  whether  he  is  brought  in  and  required  to  disclose  his  title 
and  right  to  recovery,  the  facts  remain  the  same.  Mr.  Buller 
says  he  has  dealt  with  the  property  and  treated  it  as  his  ever 
since  the  fall  of  1892 ;  why  not  when  he  was  informed  by  ap- 
pellant that  he  was  unable  to  pay  the  note!  In  case  Mr. 
Buller  had  not  assumed  charge  of  the  property  and  did  the 
annual  assessment  work  each  year  from  1891  up  to  the  time 
of  the  institution  of  this  suit,  there  would  have  been  no  neces- 
sity for  it.  The  property  would  have  long  since  been  subject 
to  relocation.  Mr.  Buller  or  anyone  else  possessing  the  neces- 
sary qualifications  might  have  located  it,  and  the  result  would 
have  been  Buller  would  have  lost  all  he  had  loaned  with  in- 
terest, and  Johnson  would  certainly  have  no  claim  that  the 
government  would  recognize.  If  this  is  true,  and  we  do  not 
think  it  can  be  questioned,  in  order  to  grant  the  appellant 
the  relief  he  asks,  we  must  hold  that  Buller  was  required  to 
protect  the  property  from  forfeiture  for  an  indefinite  time 
by  doing  the  assessment  work,  and  after  a  lapse  of  twelve 
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years,  when  possibly  by  his  money  and  his  co-respondent's 
labor  they  have  developed  the  property  to  such  an  extent 
that  the  net  earnings  will  cancel  the  note  with  interest,  and 
such  other  expense  as  they  have  incurred,  and  if  so,  appellant 
is  willing  to  take  the  property  with  such  overplus  as  may  be 
due  him.  He  also  says  he  is  ready  and  willing  to  pay  any 
deficiency  that  may  be  found  after  respondents  have  ac- 
counted to  him  for  all  ore  sold  after  paying  the  expense  of 
extracting  and  marketing  it.  This  money  he  says  he  tenders 
into  court.  In  case  there  was  an  accounting  and  it  was 
found  as  stated  by  Mr.  BuUer  that  the  ore  sold  has  paid  but 
a  small  part  of  the  expenses  of  production,  appellant  could 
pay  the  balance  into  court  or  not.  If  not,  where  is  the  Rem- 
edy t  It  occurs  to  me  that  if  equity  will  uphold  the  con- 
tention of  appellant,  prospecting  may  become  an  easy  and 
profitable  business  in  this  state.  Possibly  it  might  be  difficult 
to  find  many  men  of  means  as  "easy''  to  work  and  as  chari- 
table after  he  was  worked  as  respondent  Buller  seems  to  have 
been  in  this  case.  Appellant  insists  that  Buller  should  have 
foreclosed  his  deed  as  a  mortgage  in  order  to  pass  title. 
This  under  ordinary  conditions  might  and  doubtless  would  be 
true.  Had  appellant  appeared  and  demanded  a  settlement 
of  the  note  within  a  reasonable  time,  tendering  respondent 
Buller  all  that  was  found  to  be  due  on  the  note,  equity  would 
decree  that  Buller  neglected  to  avail  himself  of  his  remedy 
to  procure  title  to  the  property  and  he  would  have  to  suffer 
the  consequences  of  his  negligence.  If  Buller  did  the  assess- 
ment work  after  the  note  was  due,  without  procuring  title 
to  the  property  in  the  manner  prescribed  by  law,  he  would 
doubtless  be  without  a  remedy  to  recover  it  back  from  appel- 
lant. The  question  here  arises,  What  is  a  reasonable  time? 
Can  it  be  said  that  appellant  may  absent  himself  from  the 
state  for  a  period  of  twelve  years  without  an  effort  to  liqui- 
date a  debt  for  which  he  had  given  his  note  secured  by  a 
mortgage  on  the  property,  and  in  addition  thereto  a  deed 
conveying  all  the  right,  title  and  interest  in  the  property 
to  respondent  Buller?  Can  he  permit  Buller  to  do  the  as- 
sessment work  for  a  period    of  seven  years,  and  Buller  and 
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Bradley  for  a  period  of  five  years  without  ever  complaining 
of  their  possession — ^without  being  guilty  of  laches  f  If  it 
may  run  twelve  years,  how  long  may  it  not  run?  When  does 
the  statute  of  limitations  begin  to  run?  When  may  appel- 
lant be  said  to  be  guilty  of  laches?  These  are  the  ques- 
tions in  this  case  to  be  determined  by  this  court.  The  learned 
trial  judge  said  by  his  findings  that  appellant  was  guilty  of 
laches  and  that  the  statute  of  limitations  barred  the  defense 
shown  by  the  cross-complaint  of  appellant  If  correct,  either 
is  suflScient  to  justify  an  affirmance  of  the  judgment. 

Appellant's  counsel  urge  that  Brown  v.  Bryan,  6  Idaho,  1, 
ol  Pac.  995,  is  decisive  of  this  case.  An  examination  of  this 
case  will  disclose  that  the  question  there  before  the  court 
was  the  effect  of  *'A  trust  deed  executed  to  secure  a  given 
debt,  payable  at  a  specified  time,  upon  real  estate  (mining 
property),  is,  under  the  statutes  of  Idaho  a  mortgage,  and 
cannot  be  foreclosed  by  notice  and  sale,  under  a  power  of 
sale  in  such  trust  deed;  and  such  trust  deed  can  only  be  fore- 
closed by  judicial  sale,  pursuant  to  decree  rendered  in  an  ac- 
tion brought  therefor  in  the  proper  court."  This  quotation  is 
from  the  syllabus  on  rehearing.  The  syllabus  in  the  original 
hearing  fairly  states  the  questions  of  fact  in  that  case  as  they 
were  understood  by  this  court  at  the  time  of  the  hearing  upon 
which  the  original  opinion  was  based.  It  says:  "One  mem- 
ber of  a  mining  partnership  uses  the  money  of  the  partners 
to  purchase  an  outstanding  trust  deed  upon  the  mining  prop- 
erty, given  by  his  copartner,  taking  the  transfer  in  the  name 
of  a  third  person,  who  had  no  interest  in  the  transaction, 
causes  the  property  to  be  sold  and  bid  in  by  said  third  party 
as  his  agent,  and  afterward  procures  a  transfer  to  be  made 
of  the  property  to  himself  and  another  partner.  Held,  that 
such  transfer  was  void,  and  the  property  should  be  decreed 
to  belong  to  the  maker  of  the  trust  deed  or  his  grantee." 
In  order  to  determine  whether  the  judgment  in  the  case  at 
bar  should  be  affirmed  or  reversed,  it  is  unnecessary  to  re- 
alTirm  that  judgment.  It  is  sufficient  to  say  it  stands  as  the 
(joiistruetion  of  the  law  of  this  state  relative  to  the  class  of 
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deeds  that  was  before  the  court  for  determination  in  that 
case  and  under  the  facts  disclosed  and  considered  as  disclosed 
by  the  syllabus.  There  is  a  very  distinctive  difference  in  the 
facts  pertaining  to  the  deeds  in  the  two  cases,  and  were  it 
necessary  to  a  determination  of  this  case,  we  would  discuss 
them.  The  trial  court  found  that  the  cross-complaint  of  ap- 
pellant should  be  dismissed  for  the  reason  that  his  claims  are 
barred  by  his  laches  and  by  the  statute  of  limitations;  if 
either  is  true  the  judgment  must  be  afiGbrmed. 

In  Story's  Equity  Jurisprudence,"  volume  2,  tenth  edition, 
section  1537,  in  discussing  the  equitable  rule  as  to  the  effect 
of  persons  lying  by  and  allowing  another  to  expend  money 
on  his  property,  the  text  says:  ''But  where  a  partner  in  a 
joint  stock  company,  after  his  shares  were  declared  forfeited, 
lay  by  for  seven  years,  while  the  affairs  of  the  concern  were 
greatly  depressed,  until  they  began  to  be  more  prosperous, 
and  then  filed  his  bill  to  be  let  into  a  share  of  the  profits, 
it  was  held  that  he  must  be  considered  as  having  acquiesced 
in  the  action  of  the  directors,  in  declaring 'his  shares  for- 
feited, and  that  he  was  not  entitled  to  the  relief  sought" 
The  author  cites  with  approval  Prendergast  v.  Turton,  1 
Younge  &  C.  98,  110-112,  wherein  it  is  said:  **The  point  which 
has  struck  me  from  the  beginning  (and  upon  which  every- 
thing that  could  be  said  has  been  said  by  counsel),  is  the  time 
at  which  the  suit  has  been  instituted,  having  regard  to  the 
peculiar  nature  of  the  property  and  the  circumstances  of 
the  case.  This  is  a  mineral  property — a  property,  therefore, 
of  a  mercantile  nature,  exposed  to  hazard,  fluctuations,  and 
contingencies  of  various  kinds,  requiring  a  large  outlay,  and 
producing,  perhaps,  a  considerable  amount  of  profit  in  one 
year,  and  losing  it  the  next.  It  requires,  and  of  all  prop- 
erties, perhaps,  the  most  requires,  the  parties  interested  in  it 
to  be  vigilant  and  active  in  asserting  their  rights.  This  rule, 
frequently  asserted  by  Lord  Eldon,  is  consonant  with  reason 
and  justice.  Lord  Eldon  always  acted  upon  it,  and  has  been 
followed  by  subsequent  judges  of  great  knowledge,  exper- 
ience and  eminence.'' 
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In  16  Cyclopedia,  page  150,  under  the  head  of  laches  and 
stale  demands,  the  author  says:  "Negligence  bars  relief  in 
equity";  and  further:  ''Courts  of  equity,  while  sometimes 
bound  by  and  at  other  times  following  the  analogy  of  statutes 
of  limitations,  also  act  independently  of  such  statutes,  refus- 
ing relief  to  parties  who  have  slept  upon  their  rights  or  have 
been  negligent  in  asserting  them."  He  cites  a  large  number  of 
authorities  supporting  this  text. 

The  Nineteenth  Century  Digest,  volume  19,  section  193, 
under  the  head  of  ''Laches  and  Stale  Demands,"  furnishes 
valuable  information  on  the  subject  A  number  of  decisions 
from  numerous  states  are  here  digested  by  the  author.  The 
one  most  applicable  to  the  case  under  consideration  is  Land- 
mm  V.  Union  Bank,  63  Mo.  48;  it  is  said:  "What  length  of 
delay  to  sue  will  bar,  on  the  ground  of  laches,  the  right  of 
parties  whose  property  has  been  irregularly  or  improperly 
sold  under  color  of  a  trust  deed  from  claiming  equitable  re- 
lief must  depend  on  the  circumstances  of  each  case,  eight 
years  held  enough  in  this  case."  It  is  hard  to  conceive  of 
a  case  where  the  above  rule  would  apply  with  more  force 
than  the  case  at  bar.  Not  one  effort  is  shown  on  the  part  of 
appellant  to  assert  any  right  or  claim  to  the  property  that  he 
had  notified  one  of  the  respondents  he  was  unable  to  redeem 
from  the  mortgage  until  twelve  years  had  expired,  and  then 
only  after  suit  was  instituted  to  remove  the  cloud  from  the 
title  he  was  then  threatening  to  cast  upon  it.  A  very  learned 
and  interesting  discussion  of  this  question  will  be  found  in 
Twin  Lick  Oil  Co,  v,  Marbury,  91  U.  S.  587,  23  L.  ed.  328,  by 
Mr.  Justice  Miller.  The  property  involved  in  this  action 
was  oil  lands  in  West  Virginia.  Discussing  the  question  of 
laches  applicable  to  property  of  that  character,  he  says:  "The 
fluctuating  character  and  value  of  this  class  of  property  is 
remarkably  illustrated  in  the  history  of  the  production  of 
mineral  oil  and  wells.  Property  worth  thousands  to-day  is 
worth  nothing  to-morrow,  and  that  which  would  to-day  sell 
for  a  thousanl  dollars  as  its  fair  value,  may,  by  the  natural 
changes  of  a  week  or  the  energy  and  courage  of  desperate 
enterprise,  in  the  same  time  be  made  to  yield  that  much  every 
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day.  The  injustice,  therefore,  is  obvious,  of  permitting  one 
holding  the  right  to  assert  an  ownership  in  such  property  to 
voluntarily  await  the  event,  and  then  decide,  when  the  danger 
which  is  over  has  been  at  the  risk  of  another,  to  come  in  and 
share  the  profits.  "While  a  much  longer  time  might  be  al- 
lowed to  assert  this  right  in  regard  to  real  estate  whose  value 
is  fixed,  on  which  no  outlay  is  made  for  improvement,  and 
but  little  change  in  value,  the  class  of  property  here  consid- 
ered, subject  to  the  most  rapid,  frequent,  and  violent  fluctua- 
tions in  value  of  anything  known  as  property,  requires 
prompt  action  in  all  who  hold  an  option,  whether  they  will 

share    its   risks,  or   stand   clear   of   them With  full 

knowledge  of  these  facts,  the  appellant  took  no  action  until 
this  suit  was  brought,  nearly  four  years  after  the  sale;  and 
not  until  all  the  hazard  was  over,  and  the  defendant's  skiU, 
energy  and  money  had  made  his  purchase  profitable,  was 
any  claim  or  assertion  made  by  the  corporation  or  by  the 
stockholders.  We  think  both  on  authority  and  principle — a 
principle  necessary  to  protect  those  who  invest  their  capital 
and  their  labor  in  enterprises  useful  but  hazardous — ^that 
we  should  hold  that  plaintiflP  has  delayed  too  long."  Many 
authorities  are  cited  in  support  of  this  contention.  The  case 
applies  with  much  force  to  the  case  at  bar.  It  is  exceedingly 
questionable  whether  the  mining  or  boring  for  oil  in  West 
Virginia  is  more  hazardous,  or  requires  more  skill,  energy 
and  money  than  the  development  of  mineral  in  Idaho.  It  is 
unnecessary  to  further  discuss  this  question  or  cite  additional 
authorities.  We  think  the  findings  of  the  court,  conclusions 
of  law  and  judgment  are  amply  supported  by  the  record,  and 
the  judgment  is  affirmed.     Costs  to  respondents. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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WHITMER  V.  SCHENK 
[83   Pac.    775.] 

Option  to    Pubchask    Minino    Pbopebtt  —  Fobfeiturx  —  Bbsxtltdio 
Tbust. 

1.  Where  B.  executes  a  deed  in  favor  of  A.  for  eertain  mining 
property  and  places  it  in  escrow  to  be  delivered  to  A.  upon  his  pay- 
ment to  the  holder  of  the  escrow  the  purchase  price  to  the  credit 
of  the  grantor  within  a  sx>ecified  time,  and  prior  to  the  expiration 
of  the  time  in  which  such  payment  may  be  made  B.  sells  and  con- 
veys the  property  to  8.,  a  third  party,  who  has  notice  of  the  escrow 
to  A.,  and  of  the  terms  and  conditions  thereof,  and  A.  fails  and 
neglects  to  make  the  payment  due  on  the  escrow,  and  makes  no  de- 
mand for  the  escrow  deed  and  makes  no  offer  of  payment  either 
to  the  grantor  or  holder  of  the  escrow,  and  is  not  hindered  or  dis- 
suaded from  so  doing  by  either  B.  or  8.,  held  that  A.  forfeited  and 
lost  all  his  rights  under  the  escrow,  and  that  8.  cannot  be  held 
as  trustee  of  a  resulting  trust  for  the  use  and  benefit  of  A. 

2.  Upon  fulfillment  of  the  conditions  of  an  escrow  agreement 
and  the  delivery  of  the  deed  to  the  grantee,  the  deed  will  relate 
back  to  the  date  of  making  the  escrow  agreement  for  the  purpose 
of  cutting  off  any  intervening  rights  or  equities  acquired  by  a  third 
party  who  had  notice  of  the  terms  and  conditions  of  the  escrow. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Blaine  County, 
Honorable  Lyttleton  Price,  Judge. 

Action  by  plaintiff  to  establish  a  resulting  trust.  Re- 
spondent intervened  in  the  court  below  asking  to  have  a  re- 
sulting trust  decreed  in  her  favor  against  the  defendant 
Judgment  for  intervener  and  against  plaintiff  and  defend- 
ant.   Defendant  appeals.    Reversed. 

The  facts  are  stated  in  the  opinion. 

R.  F.  Buller,  for  Appellant 

A  party  alleging  a  resulting  or  implied  trust  must  prove 
clearly  that  the  money  belonged  to  him,  and  if  the  evidence 
is  merely  parol,  it  will  be  received  with  great  caution. 
{Lurch  V.  Lurch,  10  Ves.  Jr.  517 ;  Plass  v.  Plass,  122  Cal.  3, 
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54  Pac.  372.)  Trusts  concerning  real  estate  are  of  three 
kinds.  (2  Pomeroy's  Equity  Jurisprudence,  sec.  1030  et 
seq.)  This  transaction  comes  under  no  one  of  the  three. 
A  latent  ambiguity  which  is  subject  to  be  explained  by  parol 
evidence  must  be  so  explained  if  it  is  ever  to  be  known. 
{Balfour  v.  Fresno  Canal  etc.  Co.,  123  Cal.  395,  55  Pac. 
1062.)  The  general  rule  in  reference  to  the  admissibility  of 
parol  evidence  to  contradict  or  vary  a  written  instrument 
does  not  apply  to  a  controversy  to  which  a  stranger  is  a 
party.  {Smith  v.  Moynihan,  44  Cal.  53-65.)  As  soon  as 
the  deed  was  deposited  in  escrow,  the  bank  had  nothing  more 
to  do  with  it.  It  was  out  of  its  power  and  delivered  to  all 
intents  and  purposes  whenever  the  condition  was  fulfilled. 
{Millett  V.  Parker,  2  Met.  (Ky.)  608-616;  Shirley  v.  Ayres, 
14  Ohio,  308,  45  Am.  Dec  546.) 

McFadden  &  Brodhead  and  B.  M.  Angel,  for  Respondent 
Mary  E.  Angel. 

The  company  had  notice  of  the  escrow  from  the  bank  to 
Angel.  As  a  general  rule,  an  officer  or  director  of  a  corpora- 
tion is  chargeable  with  knowledge  of  all  matters  relating  to 
the  affairs  of  the  corporation  which  he  actually  knows  or 
which  it  is  his  duty  to  know.  (21  Ency.  of  Law,  p.  896.) 
Schenk  knew  of  the  deed  in  escrow  and  he  was  bound  in 
law  to  know  the  terms  thereof.  {Cannon  v.  Hanley,  72  Cal. 
133,  13  Pac.  315,)  Where  on  a  transfer  of  real  property 
to  one  person  the  consideration  is  paid  for  another,  a  trust 
results  in  favor  of  the  person  for  whom  the  consideration  is 
paid,  and  it  is  not  necessary  that  the  consideration  should 
have  been  paid  by  him.  {Barroilhet  v.  Anspacher,  68  Cal. 
116,  8  Pac.  804.)  One  who  takes  title  to  real  estate  pur- 
chased with  the  funds  of  another  and  for  the  benefit  of  the 
latter,  holds  as  trustee  and  parol  evidence  is  admissible  to 
establish  such  trust.  {Branstetter  v.  Mann,  6  Idaho,  580,  57 
Pac.  433.)  '^If  land  is  purchased  in  the  name  of  one  person, 
but  the  consideration  is  paid  by  another,  such  land,  though 
conveyed  to  the  former,  will  be  held  by  him  in  trust  for  the 
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latter."     flO  Am,  4  Eng.  Ency-  of  Law,  8,  9,  11, 12,  25,  26, 
and  noiei  and  eases  cited.) 

AILSHIE,  J.— In  December,  1901,  tlie  plamtiC  David 
Whitmer  and  Texas  Angel,  now  deceased,  entered  into  an 
agreement  with  one  W.  C.  Picking,  whereby  they  contracted 
and  agreed  to  sell  him  the  First  and  Second  West  Extension 
claims  to  the  Queen  of  the  HiUs  lode  mining  claim,  for  the 
consideration  of  $35,000,  to  be  paid  on  or  before  December 
4,  1903.  Picking  thereafter  assigned  his  interest  in  this  con- 
tract to  the  Bellevne  Mining  and  Reduction  Company.  At 
the  time  of  this  transaction  the  First  National  Bank  of  Hailey 
owned  an  undivided  one-third  interest  in  the  First  West 
Extension  and  a  one-half  interest  in  the  Second  West  Ex- 
tension for  which  Angel  had  previously  secured  a  deed  to  be 
executed  by  the  bank  and  placed  in  escrow  with  the  E.  £. 
Stewart  Hardware  Company  of  Hailey,  to  be  delivered  to 
Angel  upon  the  payment  by  him  to  the  holder  of  the  escrow 
on  or  before  December  4,  1901,  the  sum  of  $2,500  to  the 
credit  of  the  bank.  On  June  27, 1901,  in  consideration  of  the 
performance  of  certain  assessment  work,  the  bank  agreed 
with  Angel  to  extend  the  escrow  agreement  to  July  1,  1902. 
On  June  12,  1902,  Angel  paid  the  bank  the  sum  of  $750  on 
this  escrow  agreement  for  which  the  bank  issued  its  receipt, 
in  which  it  was  recited  that  "in  consideration  of  which 
[the  payment  and  assessment  work]  the  option  heretofore 
given  on  such  extension  is  hereby  extended  for  one  year  sub- 
ject to  all  the  conditions  therein  contained."  No  further 
payment  was  ever  made,  offered  or  tendered  by  Angel  or 
on  his  account  under  this  agreement.  The  Bellevue  Mining 
and  Reduction  Company  continued  to  work  and  develop  the 
property  and  expended  something  upward  of  $10,000,  and 
finally  in  the  month  of  June,  1903,  quit  work  and  abandoned 
the  property  and  apparently  forfeited  their  option.  About 
this  time  the  appellant  Schenk,  who  was  secretary  of  the 
Bellevue  Mining  and  Reduction  Company,  came  to  Idaho 
and  after  looking  over  the  situation  and  conferring  with 
Whitmer,  and  being  advised  that  the  company  refused  to  put 
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up  any  more  money  for  the  purchase  of  the  property  or  de- 
velopment thereof,  concluded  that  he  would  individually 
negotiate  with  the  bank  with  a  view  to  the  purchase  of  its 
interest  in  the  property  in  the  hope  that  he  might  eventually 
save  what  he  had  invested  in  the  enterprise.  He  accordingly 
engaged  Whitmer  to  negotiate  with  the  bank,  and  on  the 
twenty-sixth  day  of  June,  1903,  the  bank  made,  executed 
and  delivered  a  deed  to  Whitmer  in  favor  of  Schenk  for  all 
its  interest  in  the  First  and  Second  West  Extension  claims  for 
and  in  consideration  of  the  sum  of  $1,750. 
*  This  suit  was  commenced  in  the  lower  court  by  Whitmer 
to  obtain  a  conveyance  from  Schenk  to  the  plaintiff  of  all 
the  interest  conveyed  by  the  bank  on  the  theory  that  the  pur- 
chase price  paid  should  have  been  credited  on  the  option  from 
Whitmer  and  Angel  and  that  the  title  received  thereunder 
should  inure  to  the  benefit  of  the  plaintiff.  The  administra- 
trix of  Angel's  estate  intervened  and  alleged  that  the  $750 
previously  paid  by  Angel  to  the  bank  on  his  escrow  agree- 
ment was  a  part  of  the  purchase  price  paid  for  the  bank's 
interest  in  these  claims,  and  that  Schenk  should  be  held  as 
a  trustee  for  the  estate  to  the  extent  of  750-2500  interest  in 
the  property.  The  court  found  against  the  plaintiff  Whit- 
mer and  the  defendant  Schenk,  and  in  favor  of  the  inter- 
vener, and  decreed  that  defendant  holds  a  750-2500  interest 
in  the  property  as  trustee  for  the  Angel  estate.  It  has  been 
argued  that  the  last  extension  granted  by  the  bank  on  Angel's 
option  had  expired  at  the  time  the  bank  deeded  the  property 
to  the  appellant  This  extension  was  made  on  June  12,  1903, 
and  recites  that  the  option  is  ** hereby  extended  for  one  year." 
The  appellant  contends  that  the  one  year  was  to  run  from 
June  12th,  and  introduced  considerable  oral  evidence  to  that 
effect.  In  fact  all  the  evidence  in  the  case  was  to  that  effect, 
unless  it  be  said  that  the  writing  itself  contradicts  such  evi- 
<lence.  The  respondent  contends  that  since  the  option  didn't 
expire  until  July  1,  1902,  and  the  extension  was  granted  for 
one  year,  that  it  was  intended  that  the  year  should  run  from 
the  date  on  which  the  option  would  have  expired  instead  of 
the  date  on  which  the  extension  was  made.  The  court  founds 
Idaho,  Vol.  11—45 
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however,  that  the  extension  was  to  run  one  year  from  July 
1,  1902,  and  that  the  option  did  not  expire  until  July  1, 1903. 
The  respondent  contends  in  this  court  that  Angel's  option 
had  not  expired  at  the  time  the  bank  deeded  this  property 
to  Schenk,  and  that  therefore  Schenk  must  be  considered  in 
law  to  have  taken  up  the  option  in  the  interest  of  and  for 
the  use  and  benefit  of  Angel,  and  that  Angel's  equity  in  the 
property  was  therefore  saved  and  preserved  to  the  extent  of 
$750,  which  he  had  previously  paid  thereon.  It  is  admitted 
that  appellant  had  notice  of  the  escrow  agreement  which  was 
in  the  hands  of  the  E.  E.  Stewart  Hardware  Company,  and" 
that  any  purchase  he  made  was  with  notice  of  the  existence, 
terms  and  conditions  thereof.  It  clearly  appears  from  the 
evidence  that  both  the  bank  and  Schenk  at  least  understood 
and  believed  that  the  option  to  Angel  had  expired  on  the  12th 
of  June  and  prior  to  the  execution  of  the  deed  to  Schenk.  As 
we  view  the  case,  however,  it  is  unnecessary  for  us  to  consider 
or  discuss  but  one  point  involved.  The  question  upon  which 
we  rest  our  decision  and  which  is  decisive  of  this  case  is  this: 
Angel  allowed  his  option  to  lapse  and  become  forfeited  with- 
out offering  or  attempting  to  make  payment  or  comply  with 
the  escrow  agreement.  Neither  does  it  appear  that  he  either 
knew  of  or  relied  on  the  conveyance  to  Schenk.  He  never 
offered  to  pay  the  holders  of  the  escrow  agreement  the  balance 
due  either  before  or  after  the  time  it  became  due.  He  was 
in  no  wise  hindered,  dissuaded  or  deceived  by  the  sale  to 
Schenk  or  the  action  of  the  bank.  Schenk  had  notice  of  the 
option  to  Angel,  and  if  it  did  not  in  fact  expire  until  July 
1st,  then  Angd  could  not  have  been  in  any  manner  injured 
or  prejudiced  by  a  prior  sale  to  a  purchaser  with  notice.  A 
payment  to  the  holder  of  the  escrow  in  accordance  with  the 
requirements  thereof,  and  within  the  time  allowed  would  have 
entitled  Angel  to  the  deed,  and  this  deed,  after  its  delivery, 
would  have  related  back  to  its  execution  for  the  purpose  of 
cutting  off  any  and  all  intervening  rights  acquired  by  a  third 
party  with  notice  of  the  existence  and  terms  of  the  escrow. 
{McDonald  v.  Huff,  77  Cal.  279,  19  Pac.  499.)  Angel  hav- 
ing  failed  to  comply  or  offer  to  comply  with  the  terms  of 
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the  option  or  escrow  agreement,  and  this  without  any  fault  of 
the  grantor  or  the  appellant  herein,  all  his  rights  and  priv- 
ileges thereunder  lapsed.  The  appellant  did  not  stand  in  any 
relation  of  trust  or  confidence  toward  Angel  and  was  under 
no  duty  to  share  with  him  in  the  fruits  of  this  purchase. 
The  fact  that  Schenk  secured  the  property  from  the  bank 
for  a  less  price  than  Angel  had  agreed  to  pay  for  it  cannot 
affect  either  the  legal  or  equitable  rights  of  the  parties  in 
this  suit.  Angel's  contract  was  an  entirety.  He  was  in  no 
position  to  acquire  a  part  interest  to  the  bank's  title  nor  an 
equity  thereto  without  making  a  full  payment.  He  was  not 
prevented  from  making  full  payment  therefor  either  by  the 
conduct  of  the  bank  or  the  appellant  to  whom  the  bank  sold, 
nor  did  the  conduct  of  either  the  bank  or  appellant  make  it 
impossible  or  any  more  difficult  for  him  to  acquire  a  perfect 
title  thereto. 

The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  the  trial  court  to  make  findings  and  enter  judg- 
ment in  accordance  with  the  views  herein  expressed.  Costs 
awarded  to  appellant 

Sullivan,  J.,  concurs. 

Stockslager,  C.  J.,  sat  at  the  hearing,  but  took  no  part  in 
the  decision. 


(January  20,  1906.) 
EAAP  V.  STATE  BOARD  OF  MEDICAL  EXAMINERS. 

[84  Pac.  33.] 

State  Medical  IjAw — ^Boabd  of  Medical  Examiners — Powers  Quasi 
Judicial — Applicants  roB  Examination — Action  op  Board  in 
Bepusino  License  May  be  Beviewed  on  Certiorari. 

1.  Under  act  approved  March  3,  1899  (Sees.  Laws  1899,  345), 
known  as  the  state  medical  law,  the  state  board  of  medical  ex- 
aminers, in  the  the  examination  of  applicants  for  a  license  to  practice 
medicine  and  surgery,  is  required  to  exercise  judgment  and  dis- 
cretion in  granting  or  refusing  a  license  to  such  applicant,  and 
in  so  doing  exercises  quasi  judicial  functions. 
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2.  Tb#  sUta  medical  law  eoBtaiaa  no  pioTiakm  gimnfciii^  tiie 
right  of  appeal  from  the  action  of  tlie  board  of  examinera  in  refoS' 
ing  a  fieenae  to  an  applicant,  but  by  the  terma  of  aectioa  9  of  tbe 
act  it  is  provided  that  the  action  of  the  board  in  refusing  to  grant 
a  license  under  the  provisions  thereof  may  be  rerieired  by  the  dis- 
trict conrt  OB  certiorari,  provided  proceedings  therefor  be  iiisti- 
tuted  within  ten  days  after  notice  of  snch  refosaL 

3.  By  conferring  the  right  to  have  the  action  of  the  board  in  re- 
fusing to  grant  a  license  reviewed  as  provided  in  section  9  of  the 
act,  the  legislature  have  indicated  an  intention  to  limit  and  confine 
the  anthority  and  jurisdiction  of  the  courts  in  considering  the  action 
of  the  board  to  the  procedure  and  scope  of  investigatioa  and  in- 
quiry usually  and  ordinarily  pursued  and  exercised  by  the  courts  in 
the  issuance  and  consideration  of  writs  of  review. 

4.  The  legislature  has  provided  for  a  board  of  experts  learned 
in  medicine  and  surgery  for  the  purpose  of  ftTRmiwing  applicants 
for  license  to  practice  within  this  state,  and  the  language  of  the 
medical  act  and  the  purposes  and  objects  thereof  preclude  any  in- 
ference that  the  legislature  ever  intended  that  a  disappointed  appli- 
cant might  apply  to  the  court  and  there  have  his  answers  re-ex- 
amined, marked,  graded  and  passed  upon  as  to  their  correctnesa  by 
the  court. 

'  5.  The  courts  are  open  to  compel  action  by  the  state  board  of 
medical  e3ai  miners  when  they  fail  or  refuse  to  act,  and  to  review 
their  authority  where  they  have  assumed  to  exercise  powers  not 
conferred,  but  the  courts  will  not  review  and  re-examine  matters 
in  which  the  board  is  called  upon  to  exereise  judgment  and  dis- 
cretion and  perform  quasi  judicial  functions  in  reference  thereto. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District.    Honorable  Lyttleton  Price,  Judge. 

Plaintiff  instituted  proceedings  in  the  district  court  for 
review  and  examination  of  the  action  and  proceeding  of  the 
State  Board  of  ^ledical  Examiners  in  refusing  to  grant  him 
a  license  to  practice  medicine  and  surgery  within  this  state, 
and  prayed  that  the  court  enter  a  judgment  and  decree  de- 
claring him  rightfully  entitled  to  practice  his  profession  in 
this  state.  Judgment  for  defendant,  the  State  Board  of 
Medical  Examiners.  From  the  judgment  and  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiff  appealed.    AfSnned. 

The  facts  are  stated  in  the  opinion. 
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P.  M-  Bruner  and  Sullivan  &  Sullivan,  for  Appellant,  cite 
no  authorities  on  the  points  decided. 

Frank  Martin  and  McFadden  &  Brodhead,  for  Respond- 
ent. 

Under  the  rule  of  law  which  has  been  declared  by  this 
court  and  supported  by  the  weight  of  authority,  the  findings 
of  the  lower  court  arrived  at  from  a  consideration  of  conflict- 
ing evidence  will  not  be  disturbed  by  this  court  where  there 
is  any  competent  evidence  to  support  the  findings.  {Cham- 
berlain V.  Woodin,  2  Idaho,  642,  23  Pac.  177;  State  v.  Hav- 
erly,  4  Idaho,  484,  486,  42  Pac.  506 ;  People  v.  Wong  Chong 
Suey,  110  CaL  117,  42  Pac.  420;  Frankfort  v.  Coleman,  19 
Ind.  App.  368,  65  Am.  St.  Rep.  412,  49  N.  E.  474;  Smith  v. 
Thomas,  121  Cal.  533,  54  Pac.  71;  Meyer  v.  Great  Western 
Ins,  Co.,  104  Cal.  381,  38  Pac.  82.)  The  medical  law  does 
not  provide  for  any  appeal  from  the  action  of  the  board  and 
that  this  court  has  held  that  where  no  appeal  is  provided  for 
by  statute  the  proper  remedy  is  by  writ  of  review.  {Oans 
V.  Steele,  7  Idaho,  143,  61  Pac.  286.)  Upon  a  writ  of  review 
the  court  will  not  consider  the  evidence  upon  which  the  in- 
ferior tribunal  acted  for  the  purpose  of  deciding  a  question 
of  fact.  {Oregon  Coal  etc.  Co.  v.  Coos  County,  30  Or.  308, 
47  Pac.  851 ;  Smith  v.  City  of  Portland,  25  Or.  297,  35  Pac. 
665.)  A  review  can  only  go  to  the  question  as  to  whether 
the  inferior  tribunal  or  board  has  regularly  pursued  its  au- 
thority. {Farmers'  etc.  Bank  v.  Board  of  Equalization  of 
Los  Angeles,  97  Cal.  318,  32  Pac.  312.)  That  a  judgment 
of  a  medical  board  as  to  the  qualifications  of  an  applicant 
for  a  license  by  examination  is  largely,  if  not  wholly,  discre- 
tionary and  must  of  necessity  be  conclusive.  {Van  Vleck  v. 
Board  etc.  (Cal.),  48  Pac.  223,  224;  Keller  v.  Hewitt,  109 
Cal.  146,  41  Pac.  871.)  When  a  board  or  tribunal  is  required 
by  law  to  pass  upon  and  ascertain  some  fact,  its  decision  is 
final,  unless  some  manner  of  review  is  provided  for  by  law, 
and  then  the  manner  provided  for  by  law  must  be  followed. 
{SpaiUding  v.  North  San  Francisco  Homestead  Assn.,  87  CaL 
40,  45,  24  Pac.  600,  25  Pac.  249;  Fairchilds  v.  Wall,  93  Cal. 
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401,  29  Pac.  60.)  The  action  of  the  board  in  firing  the  grades 
of  the  plaintiff  is  not  reviewable  by  the  courts  so  far  as  facts 
are  concerned.  {Iowa  Eclectic  etc.  v.  Schroder,  87  Iowa, 
659,  55  N.  W.  24,  20  L.  B.  A.  355,  359.)  It  has  also  been 
held  that  the  action  of  the  commissioners  in  assessing  the 
benefits  to  property  of  a  special  assessment  was  final  and 
could  not  be  inquired  into  by  the  courts.  (In  re  Wesilcke 
(Wash.),  82  Pac.  279.)  The  determination  of  questions  re- 
lating to  the  fitness  of  an  individual  to  carry  on  an  occupation 
requiring  special  knowledge,  care  and  prudence,  such  as  the 
practice  of  the  professions  of  law  and  medicine,  devolve  every- 
where upon  boards  of  inspection  composed  of  experts  in  the 
particular  occupation  in  question.  {People  v.  Hashrouck,  11 
Utah,  291,  39  Pac.  918.)  In  the  case  of  People  v.  Dental  Ex- 
aminers, 110  111.  180,  on  page  185,  the  court  says:  "Whether 
a  college  be  reputable  or  not  is  not  a  legal  question  but  a  ques- 
tion of  fact.  This  question  of  fact  was  by  the  act  submitted 
to  the  decision  of  the  board,  not  in  so  many  words,  but  by 
the  plainest  and  most  necessary  implication No  other  tri- 
bunal is  authorized  to  investigate  them.  The  act  of  ascertain- 
ing and  determining  what  are  the  facts  is  in  its  nature  judi- 
cial. It  involves  investigation,  judgment  and  discretion  and 
when  such  questions  are  decided  by  the  board  the  decision  is 
final."  {State  v.  Board  of  Health,  53  N.  J.  L.  594,  22  AtL 
226,  227;  State  v.  Hatliaway,  115  Mo.  36,  47,  21  S.  W.  1081; 
WiMns  V.  State,  113  Ind.  514,  516,  16  N.  E.  192.)  Where 
a  board  has  discretionary  power,  such  as  the  state  medical 
board,  its  action  on  matters  of  fact  is  not  revisable  by  the 
courts.  {State  etc.  v.  Gregory,  83  Mo.  123,  136,  137,  53  Am. 
Hep.   565.) 

AILSHIE,  J.— The  plaintiff,  J.  J.  Raaf,  applied  to  the 
State  Board  of  Medical  Examiners  on  October  1,  1904,  for 
a  license  to  practice  medicine  and  surgery  under  the  laws  of 
this  state,  and  on  the  fourth  and  fifth  days  of  October,  took 
the  examination  as  provided  by  law.  On  the  twenty-sixth 
ilay  of  October  he  was  notified  by  the  board  that  he  had  failed 
to  pass  the  examination  for  the  reason  that  he  had  only  an- 
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swered  fifty-five  and  seven-tenths  per  cent  of  the  questions 
submitted  to  him.  Thereafter  and  within  ten  days  after  re- 
ceiving notice,  the  appellant  filed  his  complaint  in  the  district 
court  in  and  for  Blaine  county,  setting  forth  that  he  was  a 
graduate  from  a  regularly  chartered  and  reputable  medical 
college  in  good  standing,  and  that  he  was  a  citizen  of  the 
United  States  and  of  the  state  of  Idaho,  resident  within  the 
county  of  Blaine,  and  that  he  had  regularly  made  application 
to  the  board  for  examination,  and  had  thereafter  taken  the  ex- 
amination. The  real  cause  of  his  complaint  against  the  board, 
and,  in  fact,  the  ground  upon  which  he  seeks  relief,  is  set  forth 
in  paragraph  6  of  his  complaint  and  is  as  follows:  "That  on 
account  of  mistakes,  oversight,  misplacement  of  papers,  in- 
Advertence,  accident  or  some  wrongful  mishap  or  cause  un- 
intentional or  otherwise,  the  said  board  did  not  deal  with, 
judge  of  and  decide  concerning  his  answers  to  said  questions 
submitted  and  his  examination  as  it  dealt  with,  judged  of  and 
decided  concerning  the  answers  and  examinations  of  other 
applicants  so  then  examined,  and  did  not  deal  with,  judge  of 
and  decide  concerning  his  said  answers  and  examination  by 
same  standard  as  used  concerning  the  work  of  the  other  appli- 
cants and  did  not  for  his  work  adopt  the  reasonable  and  true 
standard  or  a  just  standard,  but  wrongfully  and  in  manner 
above  stated,  or  in  some  other  unjust  and  wrongful  manner 
applied  to  his  work,  answers  and  examination,  a  more  rigid 
and  exacting  standard,  with  no  such  leniency  as  adopted 
toward  the  work  of  the  other  applicants,  then  examined  and 
with  no  just  degree  of  leniency  and  with  no  proper  regard  to 
the  nature  of  the  questions,  the  time  required  and  the  reason- 
able, as  to  be  expected,  correctness  of  his  answers.  Nor 
did  said  board  give  to  plaintiff  such  standing,  grade  and 
marking  as  was  right,  just  and  reasonable  from  the  character 
of  the  questions  and  answers  made  by  plaintiff  and  gave 
plaintiff  an  average  of  but  fifty-five  and  seven-tenths  per  cent, 
when  plaintiff,  under  the  standard  adopted  for  said  examina- 
tion and  used  for  the  work  of  other  applicants,  was  entitled 
to  an  average  and  grade  of  over  seventy-five  per  cent  and  to 
his  license;  that  said  rating  of  plaintiff  was  erroneous  and 
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was  unjust  to  plaintiff  and  was  not  made  on  equal  basis  with 
rating  of  the  other  applicants  and  was  too  low  by  more  than 
twenty  per  cent." 

The  defendant  board  answered  denying  the  allegations  of 
the  complaint.  On  the  trial  of  the  case  the  plaintiff  in  the 
lower  court  introduced  a  number  of  exhibits  containing  the 
questions  and  answers  of  four  of  the  applicants  (including 
himself)  who  were  examined  at  the  same  time  and  used  the 
same  list  of  questions  as  the  plaintiff^  showing  the  questions 
propounded  to  the  applicants  and  the  answers  given  thereto 
by  each  applicant  and  the  markings  or  gradings  given  there- 
on by  the  board  on  the  various  subjects,  and  also  showing  what 
purported  to  be  authoritative  text-book  answers  to  the  several 
questions.  The  court  also  had  before  it  the  full  list  of  ques- 
tions and  answers,  together  with  the  gradings  or  markings 
allowed  and  made  by  the  board  for  the  entire  class  of  twenty- 
one  applicants.  After  the  hearing  and  examination  of  these 
various  questions  and  answers  and  comparison  with  the  pur- 
ported text-book  answers,  the  trial  court  made  and  rendered 
his  decision  wherein  he  found  that  the  markings  and  gradings 
as  given  the  applicant  by  the  board  made  a  general  average 
of  fifty-six  and  three-tenths  per  cent  of  correct  answers.  The 
court  appears  to  have  re-examined  all  the  answers  given  by 
the  plaintiff  and  re-marked  and  graded  him  on  all  the  various 
branches,  and  from  such  re-rating,  marking  and  grading, 
the  court  concluded  that  the  plaintiff  was  entitled  to  a  rating 
of  sixty-nine  per  cent.  The  court,  however,  makes  the  follow- 
ing further  finding:  **But  the  court  further  finds  that  on 
the  subject  of  pathology  the  questions  were  of  such  a  nature 
as  to  demand  the  knowledge  of  specialists,  and  were  therefore 
not  of  the  character  contemplated  by  the  statute.  The  court 
therefore  rejects  this  branch  in  ascertaining  plaintiff's  aver- 
age. On  discarding  this  branch,  plaintiff's  standing  is  sev- 
enty-three and  forty-eight  one-hundredths  per  cent,  which  is 
less  than  the  percentage  required  by  statute."  The  court 
thereupon  concludes  as  a  matter  of  law  ''that  plaintiff  did 
not  pass  said  examination  and  is  not  entitled  to  practice 
medicine  in  the  state  of  Idaho."    After  the  findings  and 
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conclusions  were  made  the  following  judgment  was  entered: 
**It  is  therefore  ordered,  adjudged  and  decreed,  that  the  ac- 
tion of  said  board  be  affirmed,  and  that  it  be  further  ordered 
and  adjudged  that  plaintiff  is  not  entitled  to  practice  medi- 
cine and  surgery  within  the  state  of  Idaho.  "^ 

The  errors  assigned  by  the  appellant  in  this  court  are  all 
directed  to  the  action  of  the  trial  court  in  finding  that  ap- 
pellant was  entitled  to  certain  ratings  or  gradings  in  the  va- 
rious branches  in  which  he  was  examined.  It  is  the  appel- 
lant's contention  that  the  grades  allowed  are  too  low  and  below 
that  to  which  he  was  rightfully  entitled.  The  respondent, 
the  medical  board,  contends,  upon  the  very  threshold  of  this 
case,  that  the  trial  court  had  no  jurisdiction  to  review  and  re- 
examine the  answers  given  by  the  applicant  and  to  re-grade 
and  re-rate  him  thereon.  The  board  contends  that  the  matter  of 
examining  an  applicant  with  a  view  to  granting  him  a  license 
to  practice  medicine  and  surgery  within  this  state  has  been 
by  the  legislature  referred  to  a  board  composed  of  persons 
learned  in  the  profession,  and  for  that  reason  specially  fitted 
and  qualified  to  examine  and  ascertain  the  qualifications  and 
fitness  of  applicants  to  practice  that  profession  in  this  state. 
The  board  contends  that  its  determination  as  to  the  moral 
standing,  qualifications  and  fitness  of  an  applicant  to  entitle 
him  to  a  license  is  final  and  not  subject  to  reconsideration  and 
re-examination  or  review  by  the  courts. 

It  becomes  necessary  for  us  to  first  determine  the  question 
of  jurisdiction,  and  if  we  should  conclude  that  the  position 
taken  by  counsel  for  the  respondent  is  correct,  the  inquiry  in 
this  case  would  be  concluded.  The  act  of  March  3,  1899, 
known  as  the  state  medical  law,  provides  for  a  board  of  six 
members,  each  of  whom  shall  be  graduates  of  reputable  medi- 
cal colleges  or  universities  in  good  standing,  and  learned  and 
skilled  in  the  theory  and  practice  of  medicine  and  surgery. 
Section  3  of  the  act  authorizes  each  member  of  the  board  to 
administer  oaths,  and  provides  that  '*the  board  shall  have  au- 
thority to  take  testimony  whenever  the  same  is  necessary  in 
any  manner  relating  to  its  official  acts  or  duties."  Section 
6  authorizes  and  directs  the  board  to  examine  all  applicants 
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who  were  not  legally  engaged  in  the  practice  of  medicine  in 
this  state  at  the  time  of  the  passage  of  the  act.  Before  an  ap- 
plicant is  entitled  to  take  the  examination,  he  must  show  that 
he  is  the  rightful  holder  of  a  diploma  which  has  been  issued 
by  a  ''reputable  college  of  medicine  in  good  standing."  It 
requires  that  ''All  applicants  shall  be  examined  in  the  applied 
branches  of  the  theory  and  practice  of  medicine  and  surgery 
or  either  of  them,  as  those  branches  are  taught  in  the  repu- 
table chartered  schools  of  the  system  of  medicine  to  which  the 
applicant  belongs  and  which  the  applicant  intends  to  practice, 
and  such  examination  shall  in  all  cases  include  anatomy, 
physiology,  pathology,  diagnosis,  hygiene,  chenustry,  histology 
and  toxicology,"  and  that  "the  board  shall  cause  the  exam- 
^nation  to  be  scientific  and  practical  and  sufficiently  thorough 
to  test  the  applicant's  fitness  to  practice  medicine  and  sui^ery 
or  either  of  them,  and  if  the  applicant  correctly  answer  at 
least  seventy-five  per  cent  of  all  the  questions  submitted,  said 
board  shall  grant  the  applicant  a  license  to  practice  medicine 
and  surgery  in  this  state.  Every  applicant  for  license  under 
any  of  the  provisions  of  this  act  must  furnish  sufficient  evi- 
dence to  the  board  that  they  are  of  good  moral  character." 
The  only  mention  made  in  the  act  of  the  right  of  the  de- 
feated applicant  to  resort  to  the  courts  is  found  in  section 
9,  and  is  as  follows:  "In  case  the  board  refuse  to  grant 
a  license  to  practice  under  this  act,  the  applicant  shall  have 
^he  right  to  have  the  action  of  the  board  refusing  such  license 
reviewed  by  the  district  court  in  and  for  the  county  in  which 
the  meeting  at  which  the  license  was  refused  was  held,  or  such 
other  county  as  may  be  agreed  upon;  provided,  proceedings 
for  such  review  be  instituted  within  ten  days  after  notice 
of  such  refusal  upon  the  applicant."  This  language  indicates 
an  intention  on  the  part  of  the  legislature  to  limit  and  con- 
fine the  authority  and  jurisdiction  of  the  courts  in  considering 
the  action  of  the  board  in  refusing  to  grant  a  license  to  the 
procedure  and  scope  of  investigation  and  inquiry  usually 
pursued  and  exercised  by  the  courts  in  the  issuance  and  con- 
sideration of  writs  of  review.  The  context  of  the  act,  its  pur- 
pose and  object,  reinforce  this  conclusion.    It  is  clear  that  it 
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does  not  confer  the  right  of  appeal  from  their  action.  The 
legislature  had  in  view  the  protection  of  the  health  of  the 
people  of  the  state,  and  as  a  means  to  eflEect  that  end,  deter- 
mined that  all  persons  thereafter  intending  to  enter  the  prac- 
tice of  medicine  and  surgery  should  be  examined  as  to  their 
fitness,  learning  and  qualifications  by  a  board  of  experts 
learned  in  the  science  and  art  of  that  particular  profession. 
Is  it  at  all  probable  that  the  legislature  ever  intended  that  a 
disappointed  applicant  might  apply  to  the  court  and  there 
have  his  answers  re-examined  and  passed  upon  by  one  un- 
learned perhaps  in  asingleoneof  the  branches  of  this  science! 
Courts  are  neither  required  nor  expected  to  be  experts  in 
therapeutics,  genecology,  toxicology,  diagnosis,  etc.,  and  for 
them  to  undertake  to  examine  and  grade  physicians  on  such 
branches  would  be  an  unwarranted  assumption  of  jurisdiction. 
The  layman  wandering  among  the  puzzling  mazes  of  materia 
medica  and  the  speculative  bewilderments  of  pathology,  might 
with  equal  assurance  and  conscientiousness  grade  an  applicant 
w]io  had  correctly  answered  all  the  questions  at  ten  per  cent 
and  one  who  had  correctl}-  answered  none  at  one  hundred  per 
cent.  But  appellant  contends  that  since  he  introduced  in 
evidence  what  he  claims  are  correct  text-book  answers  to  the 
questions,  the  court  can  have  a  standard  by  which  to  examine 
and  grade  answers.  This  would  hold  good  so  long  as  the  an- 
swers of  the  applicant  might  be  in  the  same  language  as  the 
answers  which  are  shown  to  be  correct,  but  the  moment  the 
applicant's  answer  branches  out  into  different  language  and 
his  own  mode  of  expression,  a  court,  not  proficient  in  the 
science  of  a  profession  characterized  by  abundant  technical 
language  and  phraseology,  would  encounter  perplexities  and 
difficulties  unnumbered.  Confusion  and  difficulty  often  arises 
even  among  those  learned  in  a  given  science  in  determining 
the  exact  point  at  which  a  change  in  language  and  mode  of 
expression,  originally  correct,  passes  beyond  the  realm  of 
accuracy  and  enters  the  domain  of  the  false  and  incorrect.  If 
this  be  true  as  to  those  qualified  on  the  subject,  how  much 
greater  the  embarrassment  must  be  to  those  unlearned  on  the 
subject. 
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In  People  v.  Hasbrouck,  11  Utah,  291,  39  Pac.  918,  the  su- 
preme court  of  Utah  in  the  course  of  its  discussion  of  the  pow- 
ers and  duties  of  a  board  of  medical  examiners  and  the  right 
of  the  court  to  review  its  action,  said:  **It  would  be  absurd 
to  contend  that  the  courts  must  be  converted  into  boards 
of  medical  examiners  to  ascertain  and  decide  whether  an 
individual  possesses  such  technical  knowledge  or  sudi  moral 
character  that  he  may  be  permitted  to  practice  medicine  with 
safety  to  the  public,  or  whether  the  institution  from  which  he 
holds  a  diploma  is  a  'respectable  medical  college,'  or,  on  the 
other  hand,  a  fraud  or  an  institution  whose  instruction  is  un- 
fit to  properly  and  decently  prepare  its  graduates  for  practice. 
The  determination  of  these  and  kindred  questions  relating  to 
the  fitness  of  an  individual  to  carry  on  an  occupation  requir- 
ing for  its  safe  and  proper  conduct  a  person  of  decent  moral 
character,  or  to  engage  in  an  occupation  requiring  special 
knowledge,  care,  and  prudence,  such  as  that  of  a  pilot  or  many 
others  which  may  be  mentioned,  including,  of  course,  the  prac- 
tice of  the  professions  of  law  and  medicine,  may  constitution- 
ally be  and  is  very  properly  devolved  everywhere  upon  boards 
of  inspection  composed  of  experts  in  the  particular  occupation 
in  question.'*  It  is  proper  to  observe  here  that  the -medical 
law  of  Utah,  under  which  People  v,  Hasbrouck  was  decided, 
contains  no  provision  authorizing  resort  to  the  courts  for 
relief  either  by  way  of  appeal  or  writ  of  review,  and  in  that 
particular  differs  from  section  9  of  our  law.  There  the  only 
remedy  was  by  review.  Under  our  law  as  we  view  it,  the 
legislature  intended  to  set  at  rest  the  question  of  the  remedy 
by  specifically  limiting  it  to  the  writ  of  review. 

In  answer  to  the  contention  made  by  the  board  that  the 
inquiry  is  limited  to  the  authority  of  the  board  to  act  in  the 
particular  manner  it  has  acted,  appellant  urges  that  the  medi- 
cal board  exercises  purely  ministerial  functions  and  is  not 
vested  with  any  discretionary  or  judicial  power,  and  that  the 
\\Tit  of  review  wiU  only  lie  to  review  the  excessive  jurisdiction 
assumed  by  a  board  or  tribunal  which  exercises  judicial  func- 
tions. A  careful  examination  of  the  powers  and  authority 
granted  the  board  will  at  once  disclose  the  fact  that  it  is  called 
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upon  to  exercise  judgment  and  discretion  in  every  instance 
where  an  application  is  made  for  a  license  on  examination. 
It  is  the  duty  of  the  board  first  to  determine  whether  or  not 
the  applicant  is  the  bona  fide  holder  of  a  diploma  issued  from 
a  reputable  medical  college  in  good  standing.  It  is  their  duty 
to  determine  whether  or  not  the  applicant  is  a  person  of 
good  moral  character.  It  is  also  their  duty  to  examine  his 
answers  to  the  questions  propounded  and  determine  whether 
or  not  he  has  **  correctly  answered  at  least  seventy-five  per 
cent  of  all  the  questions  submitted"  to  him.  These  are  ques- 
tions of  fact  to  be  determined  by  the  board.  There  are, no 
set,  fixed  or  inviolable  rules  by  which  such  a  board  must  deter- 
mine whether  a  question  has  been  answered  correctly  or  in- 
correctly. Knowledge  must  be  brought  to  bear  and  judgment 
must  be  exercised.  The  science  of  medicine  is  not  such  an 
exact  and  immutable  science  but  that  those  who  are  eminent 
and  learned  in  the  profession  often  differ  in  a  diagnosis  or  as 
to  what  would  be  an  absolutely  correct  answer  to  a  given  ques- 
tipn.  It  is  a  progressive  science.  This  is  one  of  the  chief  con- 
siderations for  requiring  such  examinations  to  be  conducted 
by  those  who  are  proficient  and  learned  in  the  profession.  The 
powers  and  authority  to  be  exercised  by  various  boards  of  this 
character  have  been  frequently  considered  by  the  courts,  and 
it  has  been  generally  held  that  they  exercise  discretionary  and 
quasi  judicial  functions. 

In  People  V.  Dental  Examiners,  110  111.  180,  the  court  said: 
**  Whether  a  college  be  reputable  or  not,  is  not  a  legal  ques- 
tion, but  a  question  of  fact.  So,  also,  are  the  requirements 
in  regard  to  the  annual  delivery  of  full  courses  of  lectures  and 
instruction.  These  questions  of  fact  are,  by  the  act,  submitted 
to  the  decision  of  the  board — ^not  in  so  many  words,  but  by  the 
plainest  and  most  necessary  implication.  Their  action  is  to 
be  predicated  upon  the  existence  of  the  requisite  facts,  and  no 
other  tribunal  is  authorized  to  investigate  them,  and  of  neces- 
sity, therefore,  they  must  do  so.  The  act  of  ascertaining  and 
determining  what  are  the  facts  is  in  its  nature  judiciaL  It 
involves  investigation,  judgment  and  discretion.'* 
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In  Williams  v.  Dental  Examiners,  93  Tenn.  620,  27  S.  W. 
1019,  Mr.  Justice  Wilkes,  in  discussing  the  character  of  the 
duties  devolving  upon  a  board  of  dental  examiners,  said: 
**In  performing  their  duties  the  board  is  exercising  a  quasd 
judicial  function,  and,  so  long  as  it  does  not  act  arbitrarily 
and  illegally,  its  determination  cannot  be  coerced  by  th^ 
courts  through  writs  of  mandamus  so  far  as  they  involve  the 
exercise  of  their  discretion."  To  the  same  effect  see  State 
V.  Gregory,  83  Mo.  123,  53  Am.  Rep.  565 ;  State  v.  Hathaway, 
115  Mo.  36,  21  S.  W.  1081;  Iowa  Eclectic  Medical  College 
Assn.  V.  Schrader,  87  Iowa,  659,  55  N.  W.  24,  20  L.  R.  A. 
355;  Keller  v.  Hewitt,  109  Cal.  146,  41  Pac.  871;  Van  Vleck 
V.  Board  of  Dental  Examiners  (Cal.),  48  Pac.  223;  State  v. 
Board  of  Health  of  Hudson  County,  53  N.  J.  L.  594,  22  Atl. 
226.  If  the  board  should  fail  to  act  when  it  is  their  duty 
to  act,  the  courts  are  open  to  enforce  action.  If  they  act  with- 
out jurisdiction,  the  courts  are  open  to  inquire  into  and  review 
the  authority  they  have  assumed  to  exercise.  The  court  can- 
not, however,  under  our  medical  law,  be  converted  into  a 
board  for  the  examination  of  applicants  for  a  license  to  prac- 
tice medicine  and  surgery.  In  this  case  the  plaintiff,  irre- 
spective of  the  result  of  his  examination,  asked  the  court  to 
enter  a  decree  that  he  '*has  the  legal  right  to  and  may  prac- 
tice medicine  and  surgery  in  the  state  of  Idaho."  To  enter 
such  a  decree  would  be  in  violation  of  the  law,  for  the  reason 
that  section  11  of  the  medical  law  makes  it  a  misdemeanor  to 
practice  medicine  and  surgery  within  this  state  without  hav- 
ing obtained  a  license  in  the  manner  provided  in  the  act.  The 
license  would  in  any  event  have  to  issue  from  the  board. 
Questions  of  bias  or  prejudice  existing  in  the  mind  of  any 
member  of  the  board  against  an  applicant  or  of  incompetency 
of  a  member  or  of  errors  and  mistakes  of  judgment  or  unfair- 
ness in  marking  and  grading  an  applicant's  papers  are  matters 
that  may  be  properly  addressed  to  the  executive  authority 
from  which  they  receive  their  appointment,  who  may  take  such 
action  thereon  as  the  best  interests  of  the  public  demand. 
The  judgment  of  the  lower  court  in  denying  plaintiff  relief 
will  be  afiSrmed,  and  this  affirmance  is  placed  on  the  fifrounds 
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that  the  courts  have  no  jurisdiction  under  the  medical  law 
to  examine  applicants  or  review  their  answers  and  mark  and 
grade  them  on  such  answers,  such  action  being  the  duty  of 
the  medical  board.     Costs  awarded  to  respondent 

Stockslager,  C.  J.,  concurs. 

Sullivan,  J.,  expresses  no  opinion. 


(January  31,  1906.) 

STATE  V.   CALLOWAY. 
[84  Pac.  27.] 

City  Ojrdinancb — Sale  of  Intoxicatino  Liquors — Saloons — ^Beoitla- 
TiON  OF — Midnight  and  Sunday  Closing — Entering  Saloon  Dur- 
ing Prohibited  Hours — Reasonable  Reouijition — ^Right  of  Prop- 
erty— Privilege  and  Immunity  of  Citizen — Classification — Dub 
Process  of  Law — Constitutional  Law — Fourteenth  Amendment 
to  United  States  Constitution — Title  to  Ordinance. 

1.  Under  the  provisionB  of  subdivision  4  of  section  37  of  the 
charter  of  Boise  City,  the  city  council  has  power  and  authority  to 
enact  ordinances  and  make  reasonable  regulations  therein  for  the 
sale  of  intoxicating  liquors  both  at  retail  and  wholesale.  * 

2.  Ordinance  No.  642  of  said  city  is  not  repugnant  to  the  general 
laws  of  the  state. 

3.  The  following  provisions  of  ordinance  No..  642  of  the  said 
city,  to  wit :  *  *  And  it  is  hereby  made  unlawful  for  the  proprietor  of 
such  a  place  or  wherein  is  contemplated  the  sale  of  intoxicating 
liquors  to  permit  any  person  or  persons  other  than  himself  and 
family  to  enter  such  room  and  place  where  intoxicating  liquors 
are  sola  during  the  hours  when  the  sale  of  such  liquors  is  pro- 
hibited/' is  a  reasonable  regulation,  and  the  common  council  had 
the  power  and  authority  to  enact  it. 

4.  The  provisions  of  said  ordinance  making  it  a  misdemeanor  for 
the  proprietor  of  a  place  where  intoxicating  liquors  are  sold  to 
permit  any  person  or  persons  other  than  himself  and  family  to  enter 
such  place  during  the  hours  when  such  place  must  be  kept  closed, 
is  a  reasonable  regulation  and  not  contrary  to  the  provisions  of  the 
constitution  or  general  laws  of  the  state. 
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5.  Tbe  power  to  prohibit  the  aile  of  iBtanckti^K  fiqaois  ia  tte 
interest  of  tbe  pobiie  anfetr,  welfare,  good  order  mmd  bappiaeM 
of  tbe  people  daring  certain  prescribed  pcfiods  bj  tts  P^^ip^  l'S>*~ 
tire  bodj  is  no  longer  an  open  question. 

6.  Under  the  provisions  of  ssid  ordinnnes  it  is  iHsuterial  for 
whst  pnrpose  tbe  proprietor  sdmits  tbe  prohibited  peison  into  soeh 
building.  The  offense  is  eommitted  if  he  permits  ssy  person  except 
membeis  of  his  own  fnmilj  to  enter  bis  i^see  of  bosiness  during 
prohibited  hours. 

7.  Said  ordinsnee  is  eqosllj  spplicnble  to  all  dealeis  in  iatOEzi- 
eating  liquors,  whether  at  wholesale  or  retail,  and  is  not  class  legis- 
lation within  the  well-defined  meaning  of  that  term.  The  daasiliea- 
tion  there  made  is  natural,  piactieal  and  reasonable^  That  being 
true,  it  is  valid  and  constitutionaL  In  fmm^^ng  poliee  regulation, 
if  the  classification  therein  made  is  osoal,  practieal  and  reasonable, 
that  is  snfSeient. 

8.  Said  ordinance  does  not  infringe  any  right,  privilege  or  im- 
monitj  secured  to  the  citizen  bj  the  federal  or  state  constitution. 

9.  The  control  of  the  liquor  business  is  within  the  poliee  power 
of  the  state,  and  restrictions  which  might  lawfully  be  impooed  upon 
it  might  be  obnoxious  as  an  illegal  restraint  of  trade  when  ap- 
plied to  other  pursuits  or  avocations. 

10.  The  right  to  sell  liquor  is  not  an  inherent  right  of  the  eitinen, 
and  to  prohibit  him  from  keeping  open  his  place  of  business  from 
12  o'clock  midnight  to  6  o'clock  in  the  morning,  and  from  12 
o'clock  Saturday  nights  until  6  o'clock  the  following  Monday 
morning  does  not  deprive  him  of  property  without  due  process  of 
law.  Said  ordinance  is  a  restraint  upon  the  business  therein  named 
and  in  no  wise  contemplates  a  destruction  of  the  business,  but  plaees 
it  within  the  bounds  therein  named  and  is  simply  a  regulation  and 
a  restraint. 

11.  The  title  to  said  ordinance,  to  wit:  ''An  ordinance  regulating 
the  hours  in  which  intoxicating  liquors  shall  be  sold  in  Boise  City,  and 
for  Sunday  closing,  and  providing  a  penalty  for  the  sale  thereof 
during  prohibited  hours,"  expresses  the  object  and  purpose  of  said 
ordinance,  and  is  sufficiently  comprehensive  to  include  all  of  the  pro- 
visions of  said  ordinance. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Ada  County.    Case  tried 
by  Honorable  Frank  J.  Smith,  Judge  of  the  Seventh  District 

The  defendant  was  convicted  of  violating  what  is  known 
as  the  closing  ordinance  of  Boise  City.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 


Digitized  by 


Google 


Jan.  1906.]  State  t;.  Calloway.  721 

Argument  for  Appellant. 

Hawley,  Puckett  &  Hawley,  for  Appellant. 

The  general  requisites  of  a  valid  municipal  ordinance,  one 
legally  binding  upon  all  whom  it  is  designed  to  operate,  are 
briefly  summarized  in  section  14  of  McQuillan  on  Municipal 
Ordinances.  A  municipal  corporation  has  only  such  powers 
as  have  been  expressly  delegated  to  it,  and  their  appropriate 
incidents.  {Wilson  v.  Beyers,  5  Wash.  303,  34  Am.  St.  Rep. 
858,  and  note,  33  Pac.  90 ;  South  Covington  Ry,  Co.  v.  Berry, 
93  Ky.  43,  40  Am.  St.  Rep.  161,  and  note,  18  S.  W.  1026; 
Phillips  V.  City  of  Denver,  19  Colo.  179,  41  Am.  St. 
Rep.  230,  34  Pac.  902.)  In  order  to  be  valid  under  such 
circumstances  the  ordinance  must  be  reasonable  in  its  terms. 
(21  Am.  &  Eng.  Ency.  of  Law,  985-990;  1  Dillon  on  Mu- 
nicipal Corporations,  322-325;  Bennett  v.  Pulaski  (Tenn.),  52 
S.  W.  913,  47  L.  R.  A.  278;  Mayor  of  New  York  v.  Dry  Dock 
etc.  B.  B.  Co.,  133  N.  Y.  104,  28  Am.  St.  Rep.  614,  30  N. 
E.  563;  People  v.  Armstrong,  73  Mich.  288,  16  Am.  St. 
Rep.  584,  41  N.  W.  275, 2  L.  R.  A.  721,  and  note.)  This  par- 
ticular  act,  however,  in  our  judgment,  not  only  is  not  consti- 
tutional by  reason  of  its  being  contrary  to  the  fundamental 
law  of  our  own  state,  but  is  further  unconstitutional  in  that 
it  contravenes  section  1  of  article  14  of  the  amendments  to 
the  constitution  of  the  United  States.  {State  v.  Nelson,  10 
Idaho,  522, 109  Am.  St.  Rep.  226,  79  Pac.  79,  67  L.  R.  A.  808; 
Gastenan  v.  Commonwealth,  108  Ky.  473,  94  Am.  St.  Rep. 
386,  56  S.  W.  705.)  The  only  grounds  upon  which  it  can  be 
urged  that  this  ordinance  is  unconstitutional  is  that  it  is  not  a 
proper  exercise  of  the  police  power.  Municipal  ordinances, 
to  be  valid  as  an  exercise  of  police  power,  are  presumed  to  be 
reasonable  and  necessary,  but  if  unreasonable  or  oppressive, 
the  court  may  hold  such  ordinances  void.  {Mayor  of  New 
York  V.  Dry  Dock  etc.  R.  B.  Co.,  133  N.  Y.  104,  28  Am.  St. 
Rep.  609,  30  N.  B.  563 ;  Bobinson  v.  Mayor  etc.,  1  Humph. 
(Tenn.)  156,  34  Am.  Dec.  625,  and  notes;  Bitch  v.  People,  155 
lU.  98,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  29  L.  R.  A.  79; 
Lake  View  v.  Bose  Hill  Cem.  Co.,  70  111.  191,  22  Am.  Rep.  71 ; 
People  V.  Gillson,  109  N.  Y.  389, 4  Am.  St  Rep.  465,  17  N.  B. 
Idaho,  Vol.  11—46 
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343.)  It  is  a  judicial  question  whether  a  trade  or  calling  is  of 
such  a  nature  as  to  justify  police  regulations.  {Eden  v.  People, 
161  111.  296,  52  Am.  St.  Rep.  365,  43  N.  E.  1108,  32  L.  R.  A.  659; 
Ragio  v.  State,  86  Tenn.  272,  6  S.  W.  401 ;  In  re  Morgan,  26 
Colo.  415,  58  Pac.  1071 ;  In  re  Eight  Hour  Bill,  21  Colo.  29, 39 
Pac.  328;  Low  v.  Rees  Printing  Co.,  41 'Seb.  127,43  Am.  St. 
Rep.  670,  59  N.  W.  362,  24  L.  R.  A.  702 ;  Ritchie  v.  People,  155 
111.98,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  29  L.R.  A.  79: 
Steffy  V.  Monroe,  135  Ind.  466,  41  Am.  St.  Rep.  436,  35  N.  E. 
121.)  A  grant  of  power  to  a  municipality  to  regulate  lawful 
occupation  and  business  places  is  not  an  express  grant  of 
power  to  locate  or  prescribe  the  limits  of  carrying  on  lawful 
occupations  on  private  premises;  nor  does  a  general  welfare 
clause  in  a  grant  of  power  confer  full  and  specific  power 
upon  the  city  council  for  such  purpose.  {Phillips  v.  City  of 
Denver,  19  Colo.  179,  41  Am.  St.  Rep.  230,  34  Pac.  902.) 
The  ordinance  is  void  by  reason  of  defects  of  fomL  (Mc- 
Quillan on  Municipal  Ordinances,  sec.  138.) 

J.  J.  Guheen,  Attorney  General,  Charles  F.  Koelsch,  R.  P. 
Quarles,  and  Charles  M.  Eahn,  for  Respondent. 

Subdivision  4  of  section  37  of  the  charter  of  Boise  City 
by  express  grant  of  the  legislature  of  the  state  of  Idaho 
gives  to  Boise  City  the  right  **to  license,  tax,  regulate  and 
restrain  bar-keepers,  saloon-keepers,  dealers  in  (and  manu- 
facturers of)  spirituous  (vinous)  or  malt  liquors  are  kept  for 
sale  or  in  any  manner  disposed  of."  Under  this  power  the 
common  council  of  Boise  City  had  the  right  to  pass  the  ordi- 
nance in  question.  (McQuillan  on  Municipal  Ordinances,  p. 
761,  sec.  480;  also  Smith  v.  Knoxville,  3  Head  (Tenn.),  245; 
Gahel  v.  Houston,  29  Tex.  335;  Maxwell  v.  Jonesboro,  11 
Heisk.  (Tenn.)  257;  Tarkio  v.  Cook,  120  Mo.  1,  42  Am.  St 
Rep.  516,  25  S.  W.  202;  Provo  City  v.  Shurtliff,  4  Utah,  15,  5 
Pac.  302;  Ex  parte  Wolf,  14  Neb.  24,  14  N.  W.  660;  StaaUs 
V.  Washington,  44  N.  J.  L.  605,  43  Am.  Rep.  402;  Decker  v. 
Sargeant,  125  Ind.  404,  25  N.  B.  458;  Town  of  Minden  v. 
Silverstein,  36  La.  Ann.  912;  City  of  Portland  v.  Schmidt,  13 
Or.  17,  6  Pac.  221.)     The  said  ordinance  is  not  repugnant  to 
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the  general  laws  of  the  state.  (Ex  parte  Cowert,  92  Ala.  94, 
9  South.  225;  City  of  Pekin  v.  Smelzel,  21  111.  464,  74  Am. 
Dec.  105;  Smith  v.  Knoxville,  3  Head  (Tenn.),  245.)  Under 
the  law  as  stated  in  the  brief  of  counsel  for  appellant,  and 
under  the  authorities  submitted  by  respondent,  we  contend 
that  Boise  City  had  the  express  power  to  pass  said  ordinance, 
and  if  this  court  finds  that  said  ordinance  does  not  violate 
the  federal  or  state  constitution,  said  ordinance  cannot  be 
attacked  upon  the  ground  of  its  being  unreasonable.  (SJcaggs 
V,  Martinsville,  140  Ind.  476,  49  Am.  St.  Rep.  209,  39  N.  E 
241,  33  L.  R.  A.  781 ;  Commonwealth  v.  Worchester,  3  Pick. 
462;  McQuillan  on  Municipal  Ordinances,  sec.  181;  City  of 
Cairo  v.  Feuchter,  159  111.  155,  42  N.  E.  308.)  The  distinction 
that  counsel  attempts  to  draw  between  wholesale  liquor  houses 
and  retail  liquor  houses  or  saloons  cannot  avail  for  the  reason 
that  no  such  distinctioi;!  is  recognized  under  the  law,  and  the 
liquor  traffic  as  a  whole  is  subject  to  different  laws  and  regula- 
tions than  any  other  line  of  business.  (Mugler  v.  State,  123 
U.  S.  623,  8  Sup.  Ct.  Rep.  273,  31  L.  ed.  205;  Crowley  v. 
Christensen,  137  U.  S.  86,  11  Sup.  Ct.  Rep.  13,  34  L.  ed. 
620.)  There  can  be  no  question  that  the  closing  of  saloons 
on  Sundays  is  a  reasonable  exercise  of  the  police  power  of 
cities.  {Kurtz  v.  People,  33  Mich.  278;  Cranor  v.  City  of  Al- 
bany, 43  Or.  144,  71  Pac.  1042;  Stat£  v.  Binnard,  21  Wash. 
349,  58  Pac.  210.)  Ordinances  closing  saloons  and  places 
where  liquor  is  sold  during  certain  hours  in  the  night  have 
universally  been  upheld  as  reasonable.  (Maxwell  v,  Jones- 
boro,  11  Heisk.  (Tenn.)  257;  Ex  parte  Wolf,  14  Neb.  24,  14 
N.  W.  660.)  Counsel  for  appellant  would  have  this  court  be- 
lieve that  this  is  the  only  construction  that  has  been  placed 
upon  ordinances  which  exclude  all  people  from  these  places 
during  prohibited  hours,  but  such  is  not  the  case.  (Paul  v. 
City  of  Washington,  134  N.  C.  363,  47  S.  E.  793,  65  L.  R.  A. 
902.  This  case  was  cited  with  approval  in  the  case  of  People 
V.  Boby,  52  Mich.  577,  50  Am.  Rep.  273,  18  N.  W.  365; 
\7illage  of  St,  Anthony  v.  Brandon,  10  Idaho,  205,  77  Pac. 
322.)  The  general  rule  as  to  the  reasonableness  of  ordinances 
as  laid  down  by  the  great  majority  of  text- writers  and  the 
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courts  of  last  resort  in  the  various  states  is  that  the  munici- 
pality itself  is  the  best  judge  respecting  the  necessity  and  rea- 
sonableness of  their  ordinances.  (McQuillan  on  Municipal 
Ordinances,  sec.  186,  and  cases  thereunder  cited;  Dillon  on 
Municipal  Corporations,  sec.  400;  Mayor  of  New  York  t?.  Dry- 
dock  etc.  R.  R.  Co.,  133  N.  Y.  104,  28  Am.  St.  Bep.  614,  and 
note,  30  N.  E.  563;  Bennett  v.  Pulaski  (Tenn.),  52  S.  W.  913, 
47  L.  R.  A.  278;  Paul  v.  Washington,  134  N.  C.  363,  47  S,  E, 
793,  65  L.  R.  A.  902;  State  v.  Oerhardt,  145  Ind.  439,  44  N.  E. 
469,  33  L.  R.  A.  319.)  Counsel  for  appellant  ui^es  that  the 
ordinance  is  unconstitutional,  for  the  reason  that  it  contra- 
venes section  1  of  article  14  of  the  amendments  of  the  con- 
stitution of  the  United  States,  more  particularly  in  that  it 
abridges  the  privileges  of  a  citizen  and  deprives  a  person  of 
liberty  and  property  and  also  that  it  is  unconstitutional  be- 
cause it  is  class  legislation.  This  question  has  come  np  in  the 
supreme  court  of  the  United  States,  and  in  those  eases  the 
court  in  no  uncertain  language  has  held  the  position  taken  by 
counsel  for  appellant  is  untenable.  {Crowley  v.  Christensen, 
137  U.  S.  86,  11  Sup.  Ct.  Rep.  13,  34  L.  ed.  620;  Adams  v. 
Cronin,  29  Colo.  488,  69  Pac.  590,  63  L.  R.  A.  67;  Schwuchkw 
V.  City  of  Chicago,  68  111.  444;  Ex  parte  Christ ensen,  85  CaL 
208,  24  Pac.  747.)  We  submit  that  under  the  rulings  of  this 
court  on  the  words  ** regulate''  and  ** license"  in  the  case 
of  Village  of  St.  Anthony  v.  Brandon,  10  Idaho,  205,  77  Pac 
322,  counsel's  contention  that  this  ordinance  prohibits  and 
does  not  restrain  and  regulate,  is  not  well  taken.  (In  re 
Grand  Jury,  62  Fed.  828 ;  City  of  Emporia  v.  Volmer,  12  Kan. 
622;  Cantini  v.  Tillman,  54  Fed.  969;  Smith  v.  KnoxviUe,  3 
Head  (Tenn.),  245;  Black  on  Intoxicating  Liquors,  sec.  227; 
Provo  City  v.  Shurtliff,  4  Utah,  15,  5  Pac.  302.)  The  ordi- 
nance is  not  defective  in  form.  {Wiggins  v.  City  of  Lewision, 
8  Idaho,  527,  69  Pac.  286.  See,  also.  State  v.  Cantieny,  34 
]Minn.  1,  24  N.  W.  458;  People  v.  Mellen,  32  111.  181;  Brewsier 
V.  .'Syracuse,  19  N.  Y.  117;  Appeal  of  Esling,  89  Pa.  St.  205; 
Village  of  St.  Anthony  v.  Brandon,  10  Idaho,  205,  77  Paa 
;522.) 
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SULLIVAN,  J. — The  appellant  was  convicted  of  the  crime 
of  keeping  open  his  saloon  in  Boise  City  after  the  hour  of  mid- 
night, or  between  midnight  and  the  hour  of  6  o'clock  the  fol- 
lowing morning ;  and  in  another  and  separate  suit  he  was  con- 
victed of  keeping  open  his  saloon  in  said  city  on  the  day 
of  the  week  known  as  Sunday,  in  violation  of  the  provisions  of 
ordinance  No.  623  of  the  ordinances  of  said  city.  From  which 
convictions  he  appealed  to  the  district  court,  where  both  cases 
were  tried  upon  an  agreed  stipulation  of  facts,  and  the  appel- 
lant was  again  convicted,  from  which  judgments  the  appel- 
lant appeals  to  this  court.  It  is  agreed  between  respective 
counsel  that  as  the  same  legal  questions  are  involved  in  each 
case,  both  cases  shall  be  submitted  to  this  court  upon  the  same 
briefs  and  arguments.  The  cases  were  tried  in  the  court  be- 
low upon  an  agreed  statement  of  facts,  which  is  as  follows: 

"It  is  stipulated  and  agreed  by  and  between  the  parties 
hereto  that  the  above-entitled  cause  shall  be  tried  and  deter- 
mined by  the  court  without  a  jury,  and  that  a  jury  is  ex- 
pressly waived. 

"It  is  further  stipulated  and  agreed  by  and  between  the  par- 
ties hereto  that  the  facts  in  this  case  are  as  follows : 

"1.  That  on  the  sixth  day  of  July,  1905,  at  a  regular  meet- 
ing of  the  common  council  of  Boise  City,  Idaho,  said  common 
council  passed  an  ordinance  No.  623,  which  said  ordinance  was 
on  the  eighth  day  of  July,  1905,  duly  approved  by  the  mayor 
of  said  city;  and  which  said  ordinance  since  last-mentioned 
date  has  not  been  repealed,  and  which  said  ordinance  is  in  the 
words  and  figures  following,  to  wit: 

"  'Ordinance  No.  623— By  Barber. 
"  *  An  Ordinance  Kegulating  the  Hours  in  Which  Intoxicating 
Liquors  shall  be  Sold  in  Boise  City,  and  for  Sunday  Clos- 
ing, and  Providing  for  ^  Penalty  for  the  Sale  Thereof 
During  Prohibited  Hours. 
**  *  Boise  City  Does  Ordain  as  follows: 

**  *Sec.  1.  Any  room  where  intoxicating,  spirituous,  vinoua 
or  malt  liquors  are  sold  by  virtue  of  a  license  under  the  ordi- 
nances of  Boise  City,  shall  be  so  arranpced  that  the  same  shaW 
be  securely  closed  and  locked  and  admission  thereto  prevented  v 
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and  the  same  shall  be  securely  locked  and  all  persons  excluded 
therefrom  each  and  every  day,  after  the  hour  of  12  o'clock 
midnight  until  the  hour  of  6  o'clock  A.  M.,  following,  and  on 
Sundays  from  12  o'clock  Saturday  night  until  6  o'clock  A. 
M.,  on  Monday  mornings,  and  no  intoxicating  liquors  shall 
be  sold  between  such  hours. 

**  'And  it  is  hereby  made  unlawful  for  the  proprietor  of 
such  a  place  and  the  business  herein  contemplated  of  selling 
intoxicating  liquors,  to  permit  any  person  or  persons  other 
than  himself  and  family  to  enter  such  room  and  place  where 
intoxicating  liquors  are  sold  during  the  hours  when  the  sale  of 
such  liquors  is  prohibited. 

**  '  Sec.  2.  Any  person  or  persons  failing  to  comply  with  the 
provisions  of  Section  1  of  this  ordinance,  or  violating  any  of 
the  provisions  of  said  Section  1,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  in  the  Police  Magistrate's 
Court  of  Boise  City  shall  be  fined  in  any  sum  not  exceeding 
Two  Hundred  ($200.00)  Dollars,  or  by  imprisonment  in  the 
city  jail  for  a  period  not  to  exceed  sixty  days,  or  both  such 
fine  and  imprisonment. 

"  'Sec.  3.  This  ordinance  shall  take  effect  and  be  in  full 
force  from  and  after  the  8th  day  of  July,  1905.* 

*'2.  That  on  the  23d  day  of  July,  1905,  defendant,  Prank 
Calloway,  was  a  citizen  of  the  United  States  and  the  owner 
of  that  certain  saloon  known  as  the  Exchange  Bar,  situate 
in  Boise  City,  Idaho,  and  was  operating  said  saloon  at  said 
time  under  a  saloon  liquor  license  issued  by  Boise  City. 

'*3.  That  said  defendant,  Frank  Calloway,  did  on  the 
twenty-third  day  of  July,  1905,  said  day  being  the  first  day 
of  the  week  commonly  called  Sunday,  allow  and  permit 
people  to  enter  his  said  saloon  for  the  purpose  of  purchasing 
intoxicating  liquors." 

These  eases  involve  the  legality  or  constitutionality  of  said 
ordinance  No.  623,  and  the  only  question  before  the  court  is 
•  whether  or  not  said  ordinance  is  a  valid  and  existing  ordinance 
of  said  city. 

It  is  first  contended  that  the  common  council  of  Boise  City 
is  not  by  the  charter  of  said  city  given  the  power  to  pass  such 
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ordinance.  Subdivision  4  of  section  37  of  the  charter  of  said 
city  grants  to  said  city  the  right  ''to  license,  tax,  regulate 
and  restrain  bar-keepers,  saloon-keepers,  dealers  in  (manufac- 
turers of)  spirituous  (vinous)  or  malt  liquors  (and  places 
where  such  liquors)  are  kept  for  sale  or  in  any  manner  dis- 
posed of."  The  provisions  of  said  grant  are  broad  enough  to 
authorize  reasonable  regulation  of  the  persons  and  business 
therein  referred  to.  Then  if  the  provisions  of  said  ordinance 
are  reasonable,  the  common  council  had  the  authority  under 
the  charter  to  enact  said  ordinance.  •  In  McQuillan  on  Munici- 
pal Ordinances,  section  480,  the  author  says:  "Charter  power 
to  regulate  s€doons  and  dramshops  is  usually  considered  as 
ample  to  justify  penal  ordinance  prescribing  the  hours  when 
such  places  shall  open  and  close."  (Smith  v,  Knoxville,  3 
Head  (Tenn.),  245;  Gahel  v.  Houston,  29  Tex.  335;  Max- 
well V.  Joneshoro,  11  Heisk.  (Tenn.)  257;  Tarkio  v.  Cook, 
120  Mo.  1,  42  Am.  St.  Rep.  516,  25  S.  W.  202;  Provo  v.  Shurt- 
liff,  4  Utah,  15,  5  Pac.  302;  Ex  parte  Wolf,  14  Neb.  24,  14 
N.  W.  660;  Staates  v.  Washington,  44  N.  J.  L.  605,  43  Am. 
Rep.  402;  Decker  v.  Sargeant,  125  Ind.  404,  25  N.  E.  458.) 
Seoond,  it  is  contended  that  said  ordinance  is  repugnant  to 
the  general  laws  of  the  state.  There  is  nothing  in  this  conten- 
tion, as  the  general  laws  contemplate  a  reasonable  control  of 
the  liquor  traffic,  and  the  legislature  has  authorized  the  proper 
oflScers  of  Boise  City  to  enact  such  ordinance  as  they  may  deem 
best  for  its  reasonable  regulation  and  control.  This  ordinance 
in  no  manner  conflicts  with  the  general  laws  of  the  state.  It 
is  admitted  by  counsel  for  the  appellant  that  the  common  coun- 
cil has  the  authority  to  make  reasonable  regulations  in  regard 
to  the  conduct  of  the  saloon  business  and  the  sale  of  intoxi- 
cating liquors  within  Boise  City.  But  he  contends  that  the 
following  provision  of  said  ordinance  is  unreasonable  and 
therefore  unconstitutional,  to  wit:  "And  it  is  hereby  made 
unlawful  for  the  proprietor  of  such  a  place  and  the  business 
herein  contemplated,  of  selling  intoxicating  liquors,  to  permit 
any  person  or  persons  other  than  himself  and  family  to  enter 
such  room  and  place  where  intoxicating  liquors  are  sold  during 
the  hours  when  the  sale  of  such  liquors  is  prohibited.*'     It  is 
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argued  that  this  prevents  the  hired  help  of  the  proprietor 
of  the  saloon  from  entering  such  place  during  the  prohibited 
hours  to  clean  up  the  place  and  put  it  in  order  for  the  next 
day's  business,  and  that  it  prevents  the  bookkeeper  of  the  pro- 
prietor from  going  into  such  place  for  the  purpose  of  post^ 
ing  his  books  and  arranging  his  accounts.  All  except  the 
proprietor  and  his  family  are  prohibited  from  entering  the 
place  where  such  liquors  are  sold  each  and  every  day  after 
the  hour  of  12  o'clock  midnight,  until  the  hour  of  6  o'clock 
the  next  morning  following,  and  on  Sundays  from  12  o'clock 
Saturday  midnight  until  6  o'clock  A.  M.,  on  Mondays.  I  do 
not  think  that  an  unreasonable  regulation,  for  it  would  seem 
that  eighteen  hours  out  of  twenty-four  was  a  reasonable  time 
for  the  proprietors  of  saloons  to  do  their  business,  clean  up 
their  places  of  business  and  keep  their  books;  and  it  does  seem 
that  the  good  health  of  the  proprietor  of  the  saloon  and  his 
bar-keeper  and  bookkeeper,  as  well  as  that  of  the  citizen, 
and  the  good  order  of  the  city  would  require  that  saloons  be 
closed  from  12  o'clock  midnight  until  6  o'clock  the  following 
morning,  and  on  Sundays.  While  the  saloon  and  liquor  busi- 
ness may  be  a  very  strenuous  business,  I  do  not  think  that 
the  health  of  the  people  and  the  peace  and  quiet  of  the 
community  demands  that  business  to  be  carried  on  for  more 
than  eighteen  hours  during  a  single  day.  It  certainly  would 
be  hard  to  convince  the  general  public  that  the  peace,  good 
order  and  welfare  of  a  community  demanded  dramshops  and 
even  wholesale  liquor  stores  to  be  kept  open  for  twenty-four 
hours  per  day. 

It  is  most  strenuously  contended  by  counsel  for  the  ap- 
pellant that  this  ordinance  makes  the  gist  of  the  offense  the 
entering  of  such  room  and  place  where  intoxicating  liquors  are 
sold,  and  that  it  was  undoubtedly  the  intention  of  the  f  ramers 
of  that  ordinance  to  make  the  gist  of  the  offense  the  selling 
of  intoxicating  liquors  during  the  prohibited  hours.  It  is 
elear  to  me  that  the  object  of  said  ordinance  wajs  to  prohibit 
the  sale  of  intoxicating  liquors  during  the  prohibited  hours^ 
and  that  the  only  effective  way  to  do  so  was  to  make  it  a 
misdemeanor  for  the  proprietor  to  permit  any  person  other 
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than  hra  family  to  enter  his  saloon  daring  the  prohibited  hours. 
Oreat  reliance  is  placed  by  counsel  for  appellant  upon  the 
case  of  Bennett  v.  Pulaski  (Tenn.),  47  L.  R.  A.  278.    That 
action  was  brought  by  a  retail  liquor  dealer  doing  business 
in  Pulaski,  against  the  mayor  and  aldermen  of  that  town, 
to  enjoin  them  from  enforcing    against  him    certain  ordi- 
nances enacted  by  the  municipal  authorities  on  the  ground 
that  they  were  arbitrary,  unreasonable,  oppressive,  contrary 
to  common  rights  and  deprived  him  of  his  property  without 
due  process  of  law,  and  that  they  were  passed  in  obedience 
to  the  edicts  of  the  church  to  which  the  mayor  and  aldermen 
belonged,  for  the  purpose  of  furthering  its  propaganda  for 
the  prohibition  of  the  liquor  traffic  and  not  to  regulate  it. 
The  validity  of  four  ordinances  were  involved  in  that  action, 
and  they  are  designated,  first,  as  the  ''Curtain  Ordinance"; 
second,  the  "Letting  in  and  Out  Ordinance";  third,  the  ''In- 
sertion of  Hours  of  Business  in  Saloon  License  Ordinance," 
and  the  "Closing  and  Opening  Hour  Ordinance."    The  court 
held  that  the  ordinance  requiring  the  curtains  to  front  win- 
dows and  doors  of  the  lower  story  of  a  retail  liquor  house  to 
be  hoisted,  raised  up  or  otherwise  removed  from  sunset  to 
sunrise  during  the  night  was  unreasonable  and  invalid  as 
applied  to  the  retail  liquor  dealer.    Also  that  the  ordinance 
requiring  saloons  to  be  closed  between  10  P.  M.,  and  4  A.  M., 
and  also  on  Sunday,  is  a  reasonable  and  valid  exercise  of  the 
power  to  regulate  such  business,   and  that  the  ordinance 
making  it  a  misdemeanor  to  let  persons  in  or  out  of  the  saloon 
during  the  hours  in  which  the  saloon  is  required  to  be  closed 
is  unreasonable  and  void;  and  that  the  ordinance  requiring 
the  insertion  in  every  saloon  license  the  legal  hours  in  which 
the  saloon-keeper  is  permitted  to  do  business  is  not  invalid 
as  it  is  harmless  though  useless.    The  court  also  held  with- 
out co^nment,  arguendo,  or  citation  of  authorities,  that  the 
letting  in  and  out  ordinance  was  open  to  the  objection  that 
it  was  unreasonable  and  void.     The  court  further  held  that  the 
Diotive  that  prompted  the  enactment  of  such  ordinance  coidd 
not  be  considered  by  the  court  in  determining  whether  the  ordi- 
nance was  reasonable  or  unreasonable  or  oppressive.   The  court 
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in  eonunenting  upon  the  anthoritj  of  the  mnnicipalitj  to  deter- 
mine in  the  first  inrtanee  what  tegnlatiiwa  of  the  widAy  traffic 
were  proper  and  reasonable,  said:  "The  eoart  is  also  of  the 
opinion  that  it  is  within  the  piOTinee  of  the  mnnieipal  au- 
thorities of  the  town  to  detemiine,  in  the  first  instanee,  what 
regulations  of  the  whisky  traffic  within  its  limits  are  piopo' 
and  reasonable  for  the  presenration  of  the  peaee,  quiet  and 
good  order,  and  that,  if  reasonable  and  in  oonfoimity  to  its 
charter  and  the  general  law,  the  eonrt  eannot  sabstitnte  its 
judgment  for  that  of  the  authorities  as  to  the  need  of  the 
community  in  the  matter."  It  will  be  observed  that  that 
court  held  the  ordinance  requiring  saloons  to  be  closed  between 
10  o'clock  P.  M.  to  4  o'clock  A.  M.,  and  also  on  Sunday,  was 
a  reasonable  and  valid  exercise  of  the  power  to  regolate  saeh 
business.  The  said  letting  in  and  out  ordinance  made  it  a 
misdemeanor  for  the  owner  of  a  saloon  or  his  dark  to  let  a 
person  in  or  out  of  such  saloon  between  the  prohibited  hours, 
and  also  made  it  unlawful  for  any  person  to  go  in  or  out  of 
such  saloon  except  the  owner  or  clerk,  between  such  hoursu 
This  court  is  not  inclined  to  follow  the  supreme  court  of  Ten- 
nessee upon  the  question  of  the  letting  in  or  out  ordinance,  as 
the  decided  weight  of  authority  is  adverse  to  the  position 
taken  by  that  court. 

The  supreme  court  of  the  state  of  North  Carolina,  in 
the  case  of  Paul  v.  City  of  Washington,  134  N.  C.  363, 
47  S.  E.  793,  65  L.  R.  A.  902,  which  was  a  case  involving 
the  validity  of  an  ordinance  requiring  liquor  saloons  to  be 
closed  between  8  o'clock  in  the  evening  and  6  o'clock 
in  the  morning,  and  forbidding  the  doors  to  be  open 
during  those  hours,  was  not  unreasonable.  That  eourt  also 
held  that  an  ordinance  forbidding  the  owners  or  employees 
in  places  where  liquors  are  sold  to  be  in  such  places  between 
the  hour  of  closing  on  Saturday  night  and  the  hour  for  op^i- 
iiig  on  Monday  morning,  is  not  so  clearly  unreasonable  as  to 
require  the  court  to  set  aside  an  ordinance  making  such  pro- 
vision. From  the  language  there  used  the  court  evidently 
concluded  that  the  ordinance  came  very  close  to  the  line  of 
** unreasonableness"  as  they  say  it  is  not  so  '^dearly"  un- 
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reasonable.  But  in  the  ease  at  bar  this  court  coneludes  that 
the  provisions  of  said  ordinance  are  clearly  reasonable. 

It  was  contended  in  that  case  that  said  ordinance  was  arbi- 
trary, oppressive,  vexatious,  unreasonable  and  void,  in  that 
it  deprived  the  plaintiff  of  the  use  and  convenience  of  his 
property  without  due  process  of  law.  The  court  held  against 
the  liquor  dealer  on  that  proposition,  and  further  held  that 
police  regulation  statutes  are  valid  unless  the  purpose  or  nec- 
essary effect  is  not  to  regulate  the  use  of  property  but  to  d^ 
stroy  it  And  in  the  case  at  bar  it  certainly  will  not  be  con- 
tended that  the  provision  of  the  ordinance  prohibiting  any 
person  from  entering  the  saloon  except  the  owner  and  his 
family  would  deprive  him  of  the  use  and  convenience  of  his 
property  without  due  process  of  law.  In  the  last-mentioned 
case  the  owners  of  the  saloon  were  excluded  from  their  places 
of  business  during  prohibited  hours  and  still  it  was  held  rea- 
sonable, while  in  the  ordinance  in  question  the  owner  and 
his  family  are  permitted  to  enter  the  saloon  during  prohibited 
hours.  If  people  can  be  legally  restrained  from  working  more 
than  eight  hours  per  day  in  some  of  the  ordinary  avocations 
of  life,  it  certainly  does  not  seem  unreasonable  that  liquor 
dealers  should  be  restrained  from  plying  their  vocation  more 
than  eighteen  hours  per  day. 

In  the  case  of  State  of  Indiana  v.  Oerhardt,  145  Ind. 
439,  44  N.  E.  469,  33  L.  R.  A.  313,  the  court  said:  ''The  power 
to  prohibit  the  sale  of  intoxicating  liquors  in  the  interests  of 
public  safety  or  welfare  during  certain  prescribed  periods 
is  not  denied.  The  legislature  possessing  the  right,  as  it 
unquestionably  does,  may  further  extend  or  exercise  it  so 
as  to  require  a  proprietor  of  a  liquor  saloon  to  se- 
curely close  the  same  and  permit  no  person  to  enter  there- 
in during  the  time  when  the  sale  of  intoxicating  liquor  is 
forbidden."  That  case  involved  the  validity  of  a  statute, 
but  that  makes  no  difference  so  far  as  this  case  is  concerned. 
The  legislature  in  this  state  has  authority  to  regulate  the  sale 
of  intoxicating  liquors,  and  the  charter  of  Boise  City  author- 
izes the  city  to  regulate  the  liquor  traffic  within  its  corporate 
limits.    A  part  of  the  statute  under  consideration  in  the  case 
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last  above  cited  is  sabstantially  the  same  as  that  piorision 
of  the  ordicanee  here  under  oonsideratkHi,  and  makes  it  im- 
lawful  for  the  proprietor  of  a  saloon  to  permit  any  person  or 
persons  other  than  himself  and  fomily  to  go  into  saeh  room 
and  place  where  intoxicating  liquors  are  sold  upon  the  days 
and  hours  when  the  sale  of  sueh  liquors  is  prohibited.  In 
commenting  on  that  provision,  the  supreme  court  there  said: 
''It  is  tme  that  the  part  relative  to  the  exclusion  of  persons 
is  somewhat  sweeping,  making  but  one  exception.  However, 
criminal  statutes  are  not  always  literally  construed,  and  pos- 
sibly an  emergency  might  arise  of  great  necessity  to  admit 
some  one  other  than  those  mentioned  in  the  section ;  and  while 
such  admission  might  infringe  upon  the  letter  of  the  statute,  it 
would  not  come  within  its  spirit,  and  the  court  under  the 
particular  circumstances  might  make  the  necessary  exception.  ** 
(See,  also,  Davis  v.  Fasig,  128  Ind.  271,  27  N.  E.  726.)  It 
would  seem  to  me  that  the  effect  of  the  ordinance  would  be 
nullified  if  such  places  were  permitted  to  be  kept  open  and  vis- 
ited by  everybody  who  desired  to  do  so. 

In  McCarty  v.  City  of  Atlanta,  121  Ga.  365,  49  S.  E.  287, 
the  court  said:  "If  once  excuses  were  admitted  for  keepiner 
open  such  places  upon  prohibited  days  or  after  prohibited 
hours,  the  law  would  be  practically  nullified.  It  would  rarely 
be  possible  for  the  state  or  city  to  meet  the  excuses  or  to  show 
that  the  place  had  been  open  for  an  unlawful  purpose.  The 
fact  furnishing  the  excuse  of  the  illegal  act  after  the  inno- 
cent entry  would  be  so  blended  that  they  coidd  not  be  sep- 
arated. The  opening,  absolutely  prohibited  by  law,  would  be 
legalized  by  the  motive  with  which  the  prohibited  act  was  done. 
If  such  excuse  could  be  given  in  one  case,  it  could  be  in  others, 
and  the  issue  on  each  trial  would  be  diverted  from  the  question 
as  to  whether  the  place  had  been  open  at  an  unlawful  hour 
into  a  consideration  of  the  question  as  to  whether  it  had  been 
opened  for  an  innocent  purpose.  It  is  manifest  that  any 
such  construction  would  in  effect  repeal  the  law  and  be  ut- 
terly subversive  of  the  very  policy  on  which  it  was  enacted." 
In  that  case  and  in  the  case  of  State  v.  Binnard,  21  Wash. 
349,  58  Pac.  210,  it  apparently  is  held  that  the  very  gist  of 
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such  ordinances  and  statutes  is  the  opening  of  liquor  saloons 
during  prohibited  hours  and  not  the  purpose  for  which  they 
were  open. 

In  People  v.  Waldrogel,  49  Mich.  337,  13  N.  W.  620,  the  de- 
fendant was  arrested  for  allowing  persons  in  his  saloon  for  the 
purpose  of  cleaning  it  out  during  prohibited  hours.  It  was 
there  held  that  the  question  of  intent  is  wholly  immaterial 
under  the  statute  there  involved;  that  the  legislature  in  order 
to  guard  against  the  danger  of  sales  being  made  had  directed 
that  the  place  where  liquors  are  kept  should  be  closed  so  that 
no  opportunity  to  violate  it  by  making  sales  should  be  afforded, 
and  that  such  places  must  be  closed  and  cannot  be  kept  open 
for  any  business  purpose  of  any  kind. 

In  People  v.  Roby,  52  Mich.  577,  50  Am.  Rep.  273,  18  N. 
W.  365,  the  court  said:  '*The  purpose  for  which  the  bar  was 
open  was  immaterial;  the  offense  was  committed  by  opening 
it  for  cleaning  as  much  as  it  would  have  been  by  opening 
it  for  the  sale  of  liquors." 

In  the  case  of  Village  of  St,  Anthony  v,  Brandon,  10  Idaho, 
205,  77  Pac.  322,  which  was  a  case  where  a  restaurant  or  lunch 
counter  was  conducted  in  a  room  where  intoxicating  liquors 
were  sold,  this  court  held  that  the  sole  purpose  of  the  ordi- 
nance there  under  consideration  was  to  control  the.  retail 
liquor  trade  of  that  village  as  to  best  preserve  the  quiet  and 
peace  of  its  citizens,  and  if  the  room  where  the  saloon  was 
kept  is  permitted  to  be  kept  open  during  the  prohibited  hours 
the  officers  would  be  hampered  in  the  enforcement  of  the  ordi- 
nance. We  therefore  conclude  from  the  decided  weight  of 
authority  and  the  reason  of  the  case  that  the  letting  in  and  out 
ordinance  is  not  unreasonable,  and  that  under  the  charter  of 
Boise  City  and  the  general  statutes  of  the  state,  the  city 
council  was  authorized  to  enact  the  same. 

Counsel  for  appellant  contends  that  said  ordinance  is  un- 
constitutional, upon  the  ground  that  it  is  class  legislation  and 
contravenes  section  1  of  article  14  of  the  amendments  of  the 
federal  constitution,  in  that  it  abridges  the  privileges  of  the 
citizen  and  deprives  him  of  liberty  and  property.  Said  sec- 
tion of  the  constitution  provides,  among  other  things,  that 
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''no  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States ; 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law ;  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the  law."  As  to 
said  ordinance  being  class  legislation,  it  applies  to  all  dealers 
in  intoxicating  liquors  and  applies  equally  to  all  of  that  class. 
That  classification  is  natural,  practical  and  reasonable;  and 
where  the  classification  is  natural,  practical  and  reasonable, 
the  uniform  holding  of  the  supreme  court  of  the  United  States 
and  of  the  several  state  supreme  courts  is  that  such  classifica- 
tion is  valid  and  constitutional.  {Mctgoun  v.  Illinois  T.  dk  8. 
Bank,  170  U.  S.  283,  18  Sup.  Ct.  Eep.  594,  42  L.  ed.  1037.) 
The  court  in  that  case  held  that  the  state  may  distinguish, 
select  and  classify  objects  of  legislation,  and  necessarily  the 
power  must  have  a  wide  range  of  discretion.  If  the  classifica- 
tion is  practical,  that  is  sufScient,  and  it  is  not  reversible  unless 
palpably  arbitrary.  {Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
19  Sup.  Ct.  Rep.  281,  43  L.  ed.  552.)  As  the  provisions  of 
said  ordinance  apply  equally  to  all  liquor  dealers,  it  does  not 
discriminate ,  is  a  proper  classification  and  does  not  come  with- 
in the  term  ** class  legislation."  It  is  contended  that  whole- 
sale dealers  should  not  be  classed  with  retail  dealers,  but  no 
valid  reason  is  advanced  for  excepting  them  from  the  pro- 
visions of  said  ordinance,  as  the  charter  of  Boise  City  author- 
ized the  regulation  of  wholesale  as  well  as  retail  dealers. 

In  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct  Rep.  273,  31 
L.  ed.  205,  it  was  held  that  legislation  by  a  state  prohibiting 
the  manufacture  of  intoxicating  liquors  within  such  state  to  be 
there  sold  for  general  use  as  a  beverage,  does  not  infringe 
any  right,  privilege  or  immunity  secured  by  the  constitution 
of  the  United  States.  If  a  total  prohibition  of  the  manu- 
facture and  sale  of  intoxicating  liquors  does  not  infringe 
any  right,  privilege  or  immunity  secured  to  the  citizen  by  the 
constitution,  certainly  a  prohibition  of  the  sale  of  such  liquors 
for  six  hours  out  of  twenty-four  hours  would  not  infringe 
such  right,  privilege  or  immunity. 
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The  conncil  of  Boise  City  is  empowered  nnder  the  provisions 
of  its  charter,  granted  by  the  state  legislature,  to  regulate 
the  sale  of  intoxicating  liquors  within  Boise  City,  and  the  pro- 
visions of  said  ordinance  are  not  unreasonable  nor  do  they  in- 
fringe upon  the  right,  privilege  or  immunity  of  any  citizen. 
In  Mugler  v.  Kansas,  supra,  it  was  held  that  it  belonged  to 
the  legislative  department  to  exert  what  is  known  as  the  police 
powers  of  the  state,  and  to  determine  primarily  what  meas- 
ures are  appropriate  or  needful  for  the  protection  of  the  pub- 
lic morals,  the  public  health  or  the  public  safety;  subject,  how- 
ever, to  the  power  of  the  courts  to  adjudge  whether  any  par- 
ticular law  is  an  invasion  of  a  right  secured  by  the  consti- 
tution, and  also  holds  that  the  legislature  did  not  interfere 
with  nor  impair  anyone's  constitutional  rights  of  liberty  or 
of  property  by  the  enactment  of  said  prohibition  law.  Yet 
it  may  determine  that  the  manufacture  and  sale  of  intoxicat- 
ing drinks  for  general  or  individual  use  as  a  beverage  are 
or  may  become  hurtful  to  society  and  constitute  therefore  a 
business  in  which  no  one  may  lawfully  engage.  But  in  the 
state  of  Idaho,  the  manufacture  and  sale  of  intoxicating 
liquors  are  not  prohibited,  but  the  legislative  department  has 
the  authority  to  regulate  its  manufacture  and  sale.  The  pro- 
visions of  said  fourteenth  amendment  of  the  constitution  of 
the  United  States  does  not  take  from  the  states  the  power  to 
enact  reasonable  police  regulations,  and  does  not  restrain  the 
legislative  power  from  enacting  laws  for  the  protection  of  the 
safety,  health  or  morals  of  the  community.  Prohibition  of  the 
use  of  property  for  purposes  that  are  declared  by  valid  legis- 
lation to  be  injurious  to  the  health,  morals  or  safety  of  the 
community  cannot  in  any  just  sense  be  deemed  a  taking  or  an 
appropriation  of  the  property  for  public  benefit  or  without 
due  process  of  law.  The  above  principles  are  amply  sup- 
ported by  reason  and  by  a  long  line  of  decisions.  The  busi- 
ness of  manufacturing  and  selling  intoxicating  liquors  is*  one 
that  history  and  experience  show  requires  legislative  restraint 
and  supervision,  and  even  after  the  manufacturers  have 
erected  large  plants  for  the  manufacture  of  such  liquors  in 
«ny  state,  the  legislature  of  such  state  may  enact  a  prohibi- 
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lion  law  and  make  it  unlawful  to  manufacture  such  liquors, 
as  was  held  in  the  case  of  Mugler  v.  Kansas,  supra. 

It  was  held  in  Crowley  v.  Christenson,  137  U.  S.  86,  11  Sup. 
Ct  Rep.  13,  34  L.  ed.  620,  that  ''there  is  no  inherent  right  in 
the  citizen  to  sell  intoxicating  liquors  by  retail;  it  is  not  a 
privilege  of  a  citizen  of  the  state  or  of  a  citizen  of  the  United 
States.  It  may  be  entirely  prohibited  by  state  legislation  or 
be  permitted  under  such  conditions  as  will  limit  the  evils. 
The  possession  and  enjoyment  of  all  such  rights  are  subject 
to  such  reasonable  conditions  as  may  be  determined  by  the 
governing  authority  of  the  country  essential  to  the  safety, 
health,  peace,  good  order  and  morals  of  the  community."  In 
that  case  it  is  recognized  and  also  is  a  well-known  fact  in  his- 
tory that  much  evil  results  from  the  sale  of  intoxicating 
liquors.  Liquor  dealers  are  not  permitted  to  engage  in  that 
avocation  without  first  obtaining  licenses  therefor,  and  such 
licenses  are  always  issued  with  the  understanding  that  the 
granting  power  may  reasonably  regulate  such  a  business. 
That  business  is  looked  upon  very  differently  from  the  ordi- 
nary avocations  of  life.  It  was  said  in  Adams  v.  Cronin,  29 
Colo.  488,  69  Pac.  590,  63  L.  R.  A.  67,  that  *' these  restraints 
are  not  like  such  as  restrict  the  ordinary  avocations  of  life, 
which  advance  human  happiness,  or  trade  and  commerce — 
that  neither  produce  immorality,  suffering,  nor  want.  This 
business  is,  on  principle,  within  the  i)olice  power  of  the  state, 
and  restrictions  which  may  rightfully  be  imposed  upon  it 
might  be  obnoxious  as  an  illegal  restraint  of  trade  when  ap- 
plied to  other  pursuits.  That  the  right  to  sell  liquor  is  not 
an  inherent  right  of  the  citizen  of  the  United  States  is  beyond 
cavil.  That  plaintiff  has  not  been  deprived  of  any  property 
or  civil  right  without  due  process  of  law  or  denied  any  privi- 
lege belonging  to  a  citizen  of  the  United  States,  is  equally 
dear.'*  (See,  also,  Schwuchaw  v.  City  of  Chicago,  68  111. 
444?  Ex  parte  Christensen,  85  Cal.  208,  24  Pac.  747.) 

The  business  of  selling  intoxicating  liquors  is  not  considered 
as  of  equal  dignity,  respectability  and  necessity  as  that  of  the 
grocery,  dry  goods  or  clothing  business  or  many  other  occu- 
pations that  might  be  mentioned,  and  from  time  immemorial 
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its  prohibition  or  relation  has  been  held  to  be  within  legis- 
lative power  under  what  is  known  as  police  power. 

The  ease  of  State  v.  Nelson,  10  Idaho,  522,  109  Am.  St. 
Rep.  226,  79  Pac.  79,  67  L.  R.  A.  808,  is  not  in  point  in 
this  ease.  The  ordinance  under  consideration  in  that  case 
prohibited  the  wife  or  mother  of  a  recreant  husband  or 
wayward  son  from  going  into  the  saloon  in  search  of  such 
husband  or  son.  This  court  there  held  that  that  provision 
was  unreasonable,  arbitrary  and  oppressive.  It  is  con- 
tended that  the  ordinance  under  consideration  prohibits, 
and  does  not  regulate  nor  restrain.  There  is  nothing  in  that 
contention.  Under  the  decision  of  this  court  in  St,  Anthony 
V,  Brandon,  10  Idaho,  205,  77  Pac.  322,  the  court  there  made 
some  observations  on  the  meaning  of  the  words  *' regulate" 
and  ''license."  While  it  is  true  the  ordinance  under  con- 
sideration prohibits  the  conduct  of  the  business  therein  re^ 
f  erred  to  during  certain  hours,  it  is  a  regulation  of  that  busi^ 
ness,  and  not  a  prohibition  of  it.  It  was  said  by  the  court 
in  Be  Grand  Jury,  62  Fed.  828^  that  *'to  prohibit,  limit,  con- 
fine or  abridge  a  thing,  the  restraint  may  be  permanent  or 
temporary.  It  may  be  intended  to  prohibit,  limit  or  abridge 
for  all  time  or  for  a  day  only."  Restraint  does  not  contem- 
plate an  absolute  destruction  of  business,  but  rather  places, 
it  within  certain  bounds.  The  ordinance  under  considera- 
tion is  simply  a  regulation  and  a  restraint,  but  not  a  prohibi- 
tion. 

It  is  next  contended  that  said  ordinance  is  defective  in 
form.  There  is  nothing  in  this  contention,  as  its  objects  and 
purposes  are  clearly  shown  from  the  language  used  therein. 
It  is  also  contended  that  the  title  to  said  ordinance  does  not 
express  the  object  or  purpose  of  the  ordinance.  Said  title 
is  as  follows:  ^'An  ordinance  regulating  the  hours  in  which 
intoxicating  liquors  shall  be  sold  in  Boise  City,  and  for  Sun- 
clay  closing,  and  providing  for  a  penalty  for  the  sale  thereof 
I  luring  prohibited  hours."  The  object  and  purpose  of  the 
title  is  to  show  the  general  character  of  the  ordinance  so  that 
anyone  may  not  be  misled  thereby.  It  is  well  settled  that 
matters  of  detail  need  not  be  specified  in  the  title,  nor  it  need 
Idaho,  Vol.  13—47 
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not  catalogue  all  of  the  i>owers  intended  to  be  bestowed.  (Mc- 
Quillan on  Municipal  Ordinances,  sec.  141;  8t  Anthony  v. 
Brandon,  10  Idaho,  205,  77  Pac.  332;  Pioneer  Irr.  Dist  v 
Bradley,  8  Idaho,  310,  101  Am.  St  Rep.  201,  68  Pac.  295; 
State  V.  Coffin,  9  Idaho,  338,  74  Pac.  962.)  The  title  is  suffi- 
cient. The  judgment  of  the  lower  court  is  aflSrmed,  with  costs 
in  favor  of  respondent. 

Stockslager,  G.  J.,  and  Ailshie,  J.,  concur. 


(February  2,  1906.) 
BECKSTEAD  v.  GRIFFITH. 

[83  Pac.  764.] 

FABM  LABOEKBS'  LnCN — SUTFICIENCT  of  DeSCHIPTION— DEinTS&ER  OV£E- 

BULED   When — Opficeb  Justifying  Levy  of  Attachment  Mubt 
Allege  Jueisdictional  Pacts^-What  are  Jttbisdictional  Pacts. 

1.  Anyone  performing  labor  or  rendering  service  in  the  prodae- 
tion  of  a  crop  may  have  a  lien  for  hiB  labor  and  services  on  the 
entire  crop  produced. 

2.  A  description  in  the  lien  that  it  is  intended  to  cover  the  entire 
crop  of  hay  produced  for  the  year  is  not  void  for  uncertainty. 

3.  A  complaint  that  alleges  that  plaintiff  and  his  assignors  per- 
formed labor  and  rendered  services  in  the  production  of  sefven 
stacks  of  hay  on  a  ranch,  describing  it,  is  not  subject  to  a  general 
demurrer  that  the  complaint  ''does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,"  even  though  the  lien  includes  other 
hay  raised  on  the  same  premises  and  harvested  and  stacked  by 
others  under  a  different  contract. 

4.  An  officer  to  justify  his  seizure  by  virtue  of  a  writ  of  at- 
tachment and  his  possession  thereunder  must  allege  all  the  juris- 
dictional facts  by  which  he  justifies  his  right  of  possession. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Bannock  County. 
Honorable  J.  M.  Stevens,  Judge. 

Judgment  for  plaintiff.  Defendant  Griffith  appeals. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 


Digitized  by 


Google 


Feb.  1906.]  Beckstbad  v.  Grifpith.  739 

Argument  for  Bespondent. 

S.  C.  Winters,  for  Appellant,  cites  no  authorities  on  the 
points  decided. 

Standrod  &  Terrell,  for  Respondent  Beckstead. 

V 

It  would  seem  that  where  an  oflScer  attempted  to  justify- 
under  his  writ,  he  must  not  only  show  propriety  in  a  third  , 
person,  but  he  must  connect  himself  with  the  title.  (Lewis 
V.  Birdsey,  19  Or.  164,  26  Pac.  623;  OuUle  v.  Wong  Fook, 
13  Or.  577,  11  Pac.  277 ;  Coos  Bay  etc.  Co.  v.  Siglin,  26  Or. 
387,  38  Pac.  192;  Bruce  v,  Foley,  18  Wash.  96,  50  Pac.  935; 
Pico  V,  Kalisher,  55  Cal.  153.)  It  is  well  settled  that  an 
oflScer,  in  order  to  justify  the  seizure  of  property  in  the  pos- 
session of  a  stranger  to  the  writ  which  he  has  executed,  must 
especially  plead  such  justification.  (Fisher  v.  Kelly,  30  Or. 
1,  46  Pac.  146-148;  Thomburg  v.  Hand,  7  Cal.  554;  Newton 
V.  Brown,  2  Utah,  126 ;  Trowbridge  v.  Bullard,  81  Mich.  451, 
45  N.  W.  1013 ;  Olazer  v.  CUft,  10  Cal.  303 ;  Howard  v.  Hand- 
erfield,  31  Minn.  337,  17  N.  W.  946 ;  Richardson  v.  Smith,  29 
Cal.  529;  Barley  v.  Cannon,  17  Mo.  595;  Tronson  v.  Union 
Lumber  Co,,  38  Wis.  202.)  The  rule  of  the  common  law  that 
statutes  in  derogation  thereof  are  to  be  strictly  construed  has 
no  application  to  the  codes  of  this  state.  (Rev.  Stats.  1887, 
sec.  4 ;  1  Annotated  Codes,  sec.  5 ;  Darby  v.  Heagerty,  2  Idaho, 
282,  13  Pac.  85;  Flood  v.  McClure,  3  Idaho,  587,  32  Pac.  255; 
Chiynn  v.  McDonald,  4  Idaho,  605, 95  Am.  St.  Rep.  158,  43  Pac. 
74.)  ** Notwithstanding  the  laborer's  lien  was  unknown  to  the 
common  law  and  is  purely  a  creature  of  the  statute,  in  view 
of  its  equitable  character,  we  think  the  statute  giving  it  should 
be  liberally  construed  so  as  to  advance  its  object.''  (Barnard 
V.  McKinzie,  4  Colo.  252 ;  Williams  v.  Uncompakgre  Canal  Co., 
13  Colo.  469,  22  Pac.  806;  Cannon  v.  Williams,  14  Colo.  21, 
23  Pac.  456;  Empire  etc.  Ca/nal  Co.  v.  Engley,  18  Colo.  388, 
33  Pac.  153;  Small  v.  Foley,  8  Colo.  App.  435,  47  Pac.  64.) 
In  support  of  our  contention  that  the  reasonable  value  of  the 
work  and  labor  performed  is  gathered  from  the  facts  alleged 
and  not  the  mere  use  of  the  words  of  the  statute,  we  call  at- 
tention to  Whittier  v.  Logusy  13  Or.  546,  11  Pac.  305-309. 
**The  rule  is  that  if  there  appear  enough  in  the  description 
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to  enable  a  party  familiar  with  the  locality  to  identify  the 
property  intended  to  be  described  with  reasonable  certainty, 
to  the  exclusion  of  others,  it  will  be  sufficient"  {Blanshard 
V.  Schwartz,  7  Okla.  23,  54  Pac.  303-305;  Seaton  v.  Hixon. 
35  Kan.  663,  12  Pac.  22;  McCUntock  v.  Bush,  63  Pa.  St.  203, 
Parker  v.  Bell,  7  Gray,  429;  Caldwell  v.  Ashury,  29  Ind.  451; 
Kansas  City  Hotel  v.  Bauer,  65  Mo.  279 ;  15  Ahl  &  Eng.  Ency. 
of  Law,  144.) 

STOCKSLAGEB,  C.  J. — This  is  an  action  commenced  for 
the  purpose  of  foreclosing  certain  farm  laborers'  liens  filed 
upon  a  crop  of  hay.  Defendant  Griffith  filed  a  general 
demurrer  to  the  complaint,  which  was  overruled.  He  then 
answered  and  the  facts  were  stipulated.  The  other  defendants 
defaulted.  The  facts  as  stated  by  counsel  for  appellant, 
and  conceded  in  the  main  to  be  correct  by  counsel  for  respond- 
ent,  are  that  one  T.  F.  Scott  leased  a  ranch  of  about  six- 
teen hundred  acres  from  H.  0.  Harkness;  that  said  T.  F. 
Scott  subleased  the  same  to  one  William  F.  Scott,  his  son,  and 
was  to  receive  one-half  of  the  hay  raised  upon  said  ranch  in 
the  stack  for  his  rental.  In  the  year  1904  said  sublessee, 
William  F.  Scott,  conunenced  to  harvest  and  put  up  the  hay 
by  hiring  men  and  teams  to  assist  him ;  this  work  commenced 
the  latter  part  of  June  or  the  1st  of  July,  1904,  and  ended 
on  or  about  the  seventh  day  of  September,  1904,  when  about 
seven  stacks  of  hay  had  been  cut  and  stacked  on  the  prem- 
ises; that  on  or  about  the  seventh  day  of  September,  1904, 
the  said  William  F.  Scott  let  a  contract  to  one  W.  F.  Hard- 
wick  to  put  up  and  harvest  the  remainder  of  the  hay,  which 
turned  out  to  be  about  fourteen  stacks,  and  that  was  also 
stacked  upon  the  premises  in  different  parts  of  the  ranch 
the  same  as  that  put  up  by  Scott;  that  all  of  the  said  liens 
were  filed  for  record  about  the  time  Hardwick  completed  his 
contract  for  harvesting  and  putting  up  said  hay.  The  whole 
ranch  is  strictly  a  hay  ranch,  and  nothing  else  is  attempted 
to  be  raised  thereon  in  the  way  of  agricultural  products.  It 
is  shown  by  the  complaint  that  defendant  Griffith  was  at  the 
time  of  the  commencement  of  the  action,  and  prior  thereto, 
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the  sheriff  of  Bannock  county.  By  reason  of  the  fact  that  he 
had  served  an  attachment  on  all  or  some  of  the  property  in 
dispute  as  such  sheriff,  seems  to  be  the  reason  for  making 
him  a  defendant  The  complaint  alleges  that  an  undivided 
one-half  interest  of  the  hay  belongs  to  W.  P.  Scott,  subject  to 
the  liens  of  plaintiff,  and  his  assignors,  and  to  the  lien  of  other 
claimants  for  like  services  as'  were  performed  by  plaintiff 
and  his  assignors.  Exhibits  '*A"  to  **J,*'  inclusive,  purport 
to  be  liens  for  labor  and  services  rendered  Scott,  all  of  which 
were  filed  and  recorded  and  assigned  to  plaintiff  before  com- 
mencing the  action. 

Defendant  GriflSth  demurred  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled.  He  then  an- 
swered, putting  in  issue  the  material  allegations  of  the  com- 
plaint, and  justifying  his  possession  of  the  property  by  virtue 
of  a  writ  of  attachment  issued  by  the  district  court  of  Ban- 
nock county,  and  placed  in  his  hands  as  sheriff  of  Bannock 
county,  and  levied  upon  the  property  in  dispute,  as  the  prop- 
erty of  William  Scott.  The  other  defendants  defaulted.  The 
facts  are  stipulated  as  follows: 

**For  the  purpose  of  avoiding  the  costs  of  procuring  evi- 
dence, and  for  the  mutual  convenience  of  the  parties,  it  is 
hereby  stipulated  by  and  between  Standrod  &  Terrell,  as  at- 
torneys for  the  plaintiff,  and  S.  C.  Winters,  as  attorney  for 
the  defendant,  George  Griffith,  as  sheriff  of  Bannock  county, 
as  follows : 

''1.  That  all  of  the  allegations  of  each  of  the  causes  of 
action  stated  in  the  plaintiff's  complaint  are  true,  except  the 
allegation  as  to  a  reasonable  attorney's  fee,  and  it  is  hereby 
Agreed  that  if  the  plaintiff  is  entitled  to  recover  in  this  action 
that  the  sum  of  one  hundred  dollars  is  a  reasonable  attorney's 
fee  and  may  be  allowed  to  the  plaintiff  for  the  prosecution  of 
said  action. 

**2.  It  is  further  agreed  that  on  or  about  the  thirtieth  day 
of  August,  1904,  the  defendant,  George  Griffith,  as  sheriff 
of  Bannock  county,  received  a  writ  of  attachment  issued  out  of 
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the  above-entitled  district  court,  and  that  upon  said  writ  of 
attachment  he  made  the  following  return,  to  wit : 

*'  'I  hereby  certify  that  I  received  the  within  writ  of  at- 
tachment on  the  twenty-ninth  day  of  August,  1904,  and  served 
the  same  on  the  thirtieth  day  of  August,  1904,  by  levying,  at- 
taching and  taking  into  my  possession  the  following  described 
personal  property  belonging  to  the  defendant,  W.  F.  Scott,  to 
wit:  An  undivided  one-half  interest  in  and  to  ten  stacks  of 
hay ;  one  mountain  spring  wagon ;  two  bull  rakes ;  one  Copper 
wagon  and  box ;  one  hay  rack ;  an  undivided  half  interest  in 
and  to  all  growing  crops,  pasture  and  pasture  rights.  All 
the  above  property  is  on  the  ranch  known  as  the  Catherine 
Harkness  ranch  near  the  town  of  Oxford,  Bannock  county, 
Idaho,  now  operated  and  controlled  by  the  defendant,  W.  P. 
Scott.  (Signed)  George  Griffith,  Sheriff,  by  Wm.  H.  Edgley, 
Deputy. ' 

**3.  That  the  said  ranch  known  as  the  Catherine  Harkness 
ranch  is  a  hay  ranch,  and  a  crop  of  hay  grew  thereon  during 
the  year  and  season  of  1904,  of  which  crop  of  hay  about  seven 
or  eight  stacks  of  hay  had  been  cut,  harvested  and  stacked 
when  the  said  sheriff  made  or  attempted  to  make  his  said 
levy  thereon,  and  the  whole  of  remainder  of  said  crop  was  then 
standing  in  the  field,  uncut  and  unstacked,  and  which  was 
afterward  cut  and  stacked  by  one  W.  F.  Hardwick,  under  a 
contract  thereafter  made  with  W.  F.  Scott;  that  said  Hardwick 
thereafter  cut,  stacked  and  harvested  the  remainder  of  said 
crop  of  hay,  which  amounted  to  about  twelve  or  fourteen  ad- 
ditional stacks  of  hay;  that  the  work,  labor  and  assistance 
rendered  and  performed  by  the  plaintiff's  several  assignors 
was  rendered  and  performed  in  the  cutting  and  harvesting  of 
the  seven  or  eight  stacks  of  hay  of  said  crop  cut  and  harvested 
prior  to  the  seventh  day  of  September,  1904,  that  being  the 
date  when  said  Hardwick  began  work  under  his  said  contract 

/ '  It  is  further  agreed  that  the  whole  of  the  eight  hundred 
tons  of  hay,  stacked  in  about  twenty-one  stacks,  mentioned  in 
the  plaintiff's  complaint,  and  the  respective  exhibits  thereto, 
is  one  crop  of  hay  grown  upon  the  ranch  above  mentioned 
during  the  year  1904,  and  the  only  crop  cut,  harvested  or 
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^rown  upon  said  ranch  during  said  year,  the  said  eight  hun- 
dred tons  stacked  in  about  twenty-one  stacks,  being  the  whole 
of  said  crop  of  hay  harvested  and  grown  upon  said  ranch  dur- 
ing the  year  1904,  and  the  only  crop  of  any  kind  that  was 
p-own  or  harvested  thereon  or  therefrom  during  said  year; 
that  said  ranch  contains  about  sixteen  hundred  acres  inclosed 
by  one  fence  and  all  planted  to  hay;  that  said  hay  raised 
upon  said  ranch  is  produced  without  irrigation  but  is  watered 
by  seepage,  and  no  labor  is  required  to  irrigate  same.'' 

''AMENDED  STIPULATION. 
''For  the  purpose  of  making  clear  facts  intended  to  be  cot* 
ered  by  the  original  stipulation  on  file  herein,  and  as  supple- 
mental thereto,  it  is  hereby  stipulated  and  agreed  by  and 
between  counsel  for  the  plaintiff  and  counsel  for  the  defend- 
ant, George  Griffith,  as  follows: 

"That  this  plaintiff's  assignors  personally  rendered  and 
performed  the  services  and  assistance  mentioned  in  the  com- 
plaint on  file  herein,  in  harvesting  about  seven  or  eight  stacks 
of  hay  on  the  premises  mentioned  in  the  complaint,  Hfetween 
the  fifteenth  day  of  June,  1904,  and  the  seventh  day  of  Sep- 
tember, 1904,  the  said  stacks  of  hay  so  harvested  being  the  first 
part  of  said  crop  that  ,was  harvested,  and  which  was  so  cut  and 
harvested  by  the  plaintiff's  assignors  prior  to  the  seventh 
day  of  September,  1904,  and  thereafter  one  William  P.  Hard- 
wick  cut,  harvested  and  put  up  the  remainder  of  said  crop  of 
hay  under  a  contract  with  William  P.  Scott,  which  is  the 
Rubject  of  litigation  between  said  parties  in  this  court  in  an- 
other suit ;  and  that  the  hay  above  mentioned  which  was  har- 
vested by  the  assignors  of  this  plaintiff  was  all  cut  and  har- 
vested prior  to  the  levy  upon  said  hay  by  the  defendant, 
George  Griffith,  sheriff;  and  was  a  part  and  parcel  of  the  crop 
of  hay  grown  upon  said  ranch  during  said  year,  under  the 
lease  held  by  said  William  F.  Scott." 

Appellant  submits  three  reasons  why  the  judgment  should 
be  reversed :  1.  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  2.  That  the  liens,  and 
each  of  them,  as  filed,  are  void  for  uncertainty ;  3.  That  the 
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facto  «f  stipnlated  are  not  soffieient  vpon  wliidi  to  enter  a 
judOTient  or  decree  foreelosiiig  the  lieoa.  That  the  remedy 
sought  to  be  invoked  in  this  action  is  pordr  statntoiy  is  not 
disputed  by  respondent,  and  if  his  judgmoit  is  to  be  upheld, 
it  mufst  be  apparent  from  the  record  that  tiioe  has  been  a  sab- 
ttantial  compliance  with  the  statutoiy  provisions  relative  to 
the  filing  of  the  liens  sought  to  be  enforced.  If  the  liens  were 
not  filed  within  the  statntoiy  time,  or  if  the  description  of  the 
property  as  described  in  the  liens  falls  short  of  the  reciuire- 
ments  of  the  statute,  then  respondent  was  not  entitled  to  his 
judgment  of  foreclosure  and  decree  ordering  the  sale  of  the 
hay  in  dispute  to  satisfy  the  judgment. 

Counsel  for  respondent  earnestly  insists  that  the  liens  them- 
selves, as  well  as  the  stipulations,  fall  short  of  the  require- 
ments of  section  7,  chapter  2  (Sess.  Laws  1899,  p.  151),  to 
wit:  ** Every  person  within  sixty  days  after  the  close  of  the 
rendition  of  the  services,  or  after  the  close  of  the  work  or 
labor  mentioned  in  sections  1  and  2  of  this  chapter,  claiming 
the  benefit  hereof,  must  file  for  record  with  the  county  re- 
cordei^of  the  county  in  which  such  saw  logs,  spars,  etc.,  .... 
notice  of  claim  containing  statement  of  his  demand,  and  the 
amount  thereof,  after  deducting,  as  near  as  possible,  all  just 
credits  and  offsets,  with  the  name  of  tlje  person  by  whom  he 
was  employed.  The  notice  of  claim  shall  state  what  such 
service,  work  or  labor  is  reasonably  worth;  and  it  shall  also 
contain  a  description  of  the  property  to  be  charged  with  the 
lien  sufficient  for  identification  with  reasonable  certainty." 
Section  1,  chapter  3  (Sess.  Laws  1899,  p.  153),  pro- 
vides: **Any  person  who  does  any  labor  on  a  farm  or  land 
in  tilling  the  same,  or  in  cultivating,  harvesting,  or  housing 
^ny  crop  or  crops  raised  thereon,  has  a  lien  on  all  such  crop 
f«r  crops  for  such  labor,  and  such  lien  shall  be  a  preferred  and 
j)rior  lien  thereon  to  any  crop  or  chattel  mortgage  placed 
thereon,  and  all  chattel  or  crop  mortgages  of  any  crop  or  crops, 
upon  which  any  person  shall  perform  labor  in  cultivating, 
harvesting,  or  housing  the  said  crop,  shall  take  such  mortgage 
subject  to,  and  said  mortgage  shall  be  a  subsequent  lien." 
Section   2,  chapter  5    (Sess.  Laws    1899,  p.    155),    relating 
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to  the  subject  of  liens,  says:  ''This  act  establishes  the  law 
of  this  state  respecting  the  subject  to  which  it  relates,  and 
its  provisions  and  all  proceedings  under  it  are  to  be  liberally 
construed  with  a  view  to  effect  this  object."  The  last  legis- 
lation we  have  on  the  subject  of  farm  laborers'  liens  may  be 
found  on  page  94  (Sess.  Laws  1903),  and  is  as  follows:  ''Any 
person  who  does  any  labor  on  a  farm  or  land  in  tilling  the 
same,  or  in  cultivating,  harvesting,  threshing,  or  housing  any 
crop  or  crops  raised  thereon  has  a  lien  on  such  crop  or  crops 
for  such  labor,  and  such  lien  shall  be  a  preferred  and  prior 
lien  thereon  to  any  crop  or  chattel  mortgage  placed  thereon, 
and  any  mortgagee  taking  chattel  or  crop  mortgage  on  any 
crop  or  crops,  upon  which  any  person  shall  perform  labor  in 
cultivating,  harvesting,  threshing,  or  housing  said  crop,  shall 
take  such  mortgage  subject  to,  and  such  mortgage  shall  be 
a  subsequent  lien  to  that  of  the  person  or  persons  performing 
such  labor  as  to  a  reasonable  compensation  for  such  labor; 
provided,  that  the  interest  in  any  crop  of  any  lessor  or  lessors 
of  land  where  the  premises  are  leased  in  consideration  of  a 
share  in  the  crops  raised  thereon  is  not  subject  to  such  liens." 
It  appears  from  the  foregoing  section  of  the  statute  that  it  was 
the  intention  of  the  legislature  to  protect  the  man  who  performs 
labor  in  producing  a  crop  of  hay  or  other  agricultural  crop  in 
reasonable  wages  due  him  for  such  labor  or  services  rendered  in 
raising  the  crop,  harvesting  or  threshing  it;  in  fact,  it  seems  to 
us  that  he  is  entitled  to  his  lien  no  matter  what  the  work, 
labor  or  services  may  have  been,  so  long  as  it  is  shown  it  was 
for  a  useful  purpose,  the  charges  reasonable,  and  that  he  has 
not  been  paid,  and  that  his  lien  takes  precedence  over  all  other 
liens  no  difference  of  what  nature  or  character.  In  support 
of  his  contention  that  the  description  of  the  property  con- 
tained in  this  lien  is  insufficient  and  void  for  uncertainty, 
counsel  for  appellant  cites  Mohr  v.  Clark,  3  Wash.  Ter.  440, 
19  Pac.  28.  The  facts  in  that  case  differ  from  the  one  at  bar 
in  one  very  important  particular.  In  stating  the  facts  Mr. 
Justice  Allen  says:  "A  finding  of  facts  is  stipulated  for  a 
decision  herein  upon  the  question  'whether  a  man  is  entitled 
to  a  lien  for  such  work  done  by  his  servants,  teams,  etc.,  and 
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not  bjr  his  penonal  labor/  It  bemg  farther  stipulated  that 
said  ioterrener  was  aetuallj  present  dnrinf  said  1hreaimi& 
and  directed  the  same,  and  aaristed  therein,  bat  nero*  daimed 
or  filed  anj  lien  for  his  penonal  servieea." 

SpeakioRT  of  the  farm  laborers'  lien  law  in  that  territorr 
Cnow  state)  of  Washin^rton,  the  eoart  said:  "It  was  intended 
to  secure  and  protect  personal  earnings  of  laborers  beyond 
qnestion,  and  whether  a  man,  beeanse  he  may  be  doing  labor, 
jet  in  the  same  labor  is  employing  other  laborers,  and  is  thns 
also  an  employer  or  contractor,  can  come  within  the  scope  of 
this  act  is  a  very  important  qnestion.  So  far  as  he  may  actn- 
ally  labor,  he  may  come  within  the  beneficent  prori^ona  of 
this  law,  bnt  so  far  as  his  labor  consists  in  looking  after  his 
laborers  and  supervising  his  contract,  this  comes  rather  in 
the  line  of  a  business,  emplojrment,  or  speculation,  than  that 
of  personal  labor.  There  is  a  cleariy  defined  line  between 
the  contractor,  the  employer,  and  the  laborer,  and,  although 
each  may  labor  in  his  own  way,  the  class  to  which  the 
'laborer'  belongs  is  plain,  and  the  contractor  or  employer  cer- 
tainly does  not  come  within  it."  It  will  be  readily  seen  that 
the  question  discussed  and  passed  upon  by  the  Washing- 
ton court  was  the  right  of  the  contractor  to  obtain  the  benefit 
of  the  laborers'  lien  law  (which  is  very  similar  to  ours)  by 
claiming  in  his  own  name  for  the  labor  of  others.  The  last 
sentence  of  the  opinion  say^:  **He  relies  squarely  upon  his 
right  as  an  employer  to  claim  a  lien  covering  his  employees' 
labor.  This  he  cannot  do."  We  think  a  correct  construction 
of  the  law  was  announced  in  this  case,  and  were  the  facts 
the  same  in  the  case  at  bar,  we  would  perhaps  follow  it  with- 
out hesitancy.  Again,  it  is  urged  by  counsel  for  appellant 
that  the  demurrer  to  the  complaint  should  have  been  sustained 
for  the  reason  that  it  does  not  comply  with  the  provisions  of 
the  statute  providing  for  laborers'  liens,  in  that  "it  does  not 
state  that  he  performed  labor  in  caring  for  the  crops  to  any 
amount  or  price,  or  that  the  labor  performed  was  reasonably 
worth  any  amount  or  sum;  it  does  not  describe  the  property 
to  be  charged  with  any  certainty  whatever,  nor  could  it  be 
ascertained  from  the  description;  an  officer  could  not  find  it 
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to  sell  it  under  the  decree. ''    He  says  the  liens  are  in  the  same 
condition. 

The  third  paragraph  of  the  complaint  says:  "That  between 
the  thirtieth  day  of  June  and  the  seventh  day  of  September, 
1904,  at  the  special  instance  and  request  of  defendant, 
William  Scott,  William  Pilgrim  rendered  and  performed 
labor  and  services  and  assistance  to  said  defendant,  William 
F.  Scott,  in  harvesting  said  crop  of  hay  growing  and  grown 
upon  said  ranch  during  the  said  year  1904  to  the  amount  and 
value  of  $16.87,  which  said  services  were  then  and  now  are 
reasonably  worth  the  said  sum  of  $16.87,  and  under  the  terms 
and  conditions  of  such  employment  on  or  about  the  seventh 
day  of  September,  1904,  the  said  defendant  and  the  said' 
William  Pilgrim  had  a  settlement,  and  the  balance  then  found 
to  be  due  to  the  said  William  Pilgrim  was  determined,  ascer- 
tained and  agreed  upon  and  found  to  be  the  sum  of  $16.87, 
which  said  sum  said  defendant  agreed  and  promised  to  pay." 
This  paragraph  is  reiterated  in  each  cause  of  action  stated  in 
the  complaint  with  reference  to  the  various  assigned  liens 
to  plaintiff.  This  statement  is  a  substantial  compliance  with 
the  statutes;  it  not  only  says  that  the  services  were  reason- 
ably worth  the  amount  stated  to  be  due,  but  also  says  that  on 
settlement  with  defendant,  William  F.  Scott,  the  amount 
claimed  in  the  license  was  settled  and  agreed  upon  by  said 
Scott,  for  whom  the  service  was  rendered,  and  the  claimant, 
and  that  the  same  has  not  been  paid.  There  was  no  error  in 
overruling  the  general  demurrer. 

It  is  also  urged  that  the  description  of  the  property  de- 
scribed in  the  liens  is  too  indefinite,  in  that  ''the  liens  and 
each  of  them  cover  twenty-one  stacks  of  hay,  being  about 
eight  hundred  tons,  fourteen  of  which  were  harvested  and 
cared  for  some  time  after  the  lienholders  in  this  action  had 
ooased  to  labor,  and  was  harvested  and  cared  for  by  one  Hard- 
wick  under  contract."  It  is  shown  by  the  agreed  statement 
of  facts  that  the  ranch  from  which  the  hay  was  cut  consists 
of  about  sixteen  hundred  acres,  all  under  one  fence,  and  that 
no  crop  was  harvested  from  this  ranch  excepting  the  twenty- 
one  stacks  of  hay,  which  was  harvested  and  stacked  during  the 
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summer  and  fall  months  of  1904.  So  far  as  the  record  dis- 
closes, we  are  unable  to  ascertain  whether  the  hay  was  stacked 
promiscuously  over  the  acreage  of  the  entire  ranch  or  whether 
in  a  stackyard  or  yards.  It  is  stipulated,  however,  that  the 
seven  stacks  harvested,  upon  which  plaintiff  and  his  assignors 
contributed  their  labor  and  services,  were  in  the  stack  prior 
to  the  levy  of  the  attachment  by  defendant  as  sheriff. 

Appellant  asks,  **What  stack  or  stacks  of  hay  did  either  of 
these  lienholders  perform  labor  upon — ^the  ones  stacked  in 
June,  the  ones  stacked  in  July,  the  ones  stacked  in  August, 
the  ones  stacked  in  September,  or  the  ones  stacked  in  October! 
On  what  part  of  the  sixteen  hundred  acres  of  land  is  the 
hay  stacked  upon  which  they  or  either  of  them  worked!"  We 
think  section  1,  chapter  3  (Sess.  Laws  1899,  p.  153),  supra, 
answers  all  these  questions.  It  says  the  laborer  shall  have  a 
preferred  lien  on  all  the  crops  produced.  Complying  with 
this  provision  of  our  statute,  respondent  and  his  assignors  filed 
their  liens  on  all  the  hay  produced  on  the  Harkness  ranch  in 
the  year  1904.  The  word  '*all,''  as  used  in  this  provision  of 
our  law,  has  but  one  common  and  accepted  meaning :  it  means 
the  entire  quantity,  the  whole  amount,  and  when  it  says  the 
laborer  shall  have  a  lien  on  all  the  crop  produced,  it  does  not 
mean  that  he  shall  file  his  lien  on  any  particular  or  specified 
portion  of  the  crop.  He  is  not  required  to  designate  any  par- 
ticular stack  or  stacks  of  hay  produced,  or  on  what  particular 
I)ortion  of  the  land  the  crop  was  produced  or  in  what  month 
it  was  harvested.  If  such  had  been  the  intent  of  the  legisla- 
ture, the  language  would  have  been:  "The  laborer  shall  have 
his  lien  on  such  portion  of  the  crop  produced  as  his  labor 
contributed  to  produce  or  harvest,  and  his  said  lien  shall  de- 
scribe with  sufficient  particularity  such  portion,  etc."  Either 
this  language  or  language  of  similar  import  woiud  have  been 
employed. 

Another  question  arises  as  to  the  sufficiency  of  the  answer 
filed  by  defendant  sheriff  to  raise  a  number  of  the  questions 
urged  by  counsel  for  appellant.  It  will  be  observed  that  both 
in  the  answer  and  the  stipulated  facts  he  does  not  pretend  to 
infoi-m  the  court  the  nature  of  the  claim  sued  upon,  and  upou 
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which  the  attachment  was  issued.  The  lower  court  and  this 
court  are  only  informed  that  he  levied  upon  the  hay  by  virtue 
of  an  attachment  issued  out  of  the  district  court  of  Bannock 
county.  The  allegation  in  the  answer  is  as  follows:  ** Further 
iinswering  defendant  alleges,  that  on  or  about  the  third  day 
of  September,  1904,  the  said  defendant,  as  sheriff  of  Bannock 
county,  and  by  virtue  of  a  writ  of  attachment  issued  out  of 
this  the  said  district  court  and  directed  to  him  as  such  sheriff, 
levied  upon  the  hay  mentioned  in  said  complaint  to  the  amount 
of  about  eight  stacks,  together  with  other  property;  that  at 
that  time  and  up  to  about  the  seventh  day  of  September, 
1904,  defendant  is  informed  and  believes  that  there  were  only 
about  eight  stacks  of  hay  cut  and  harvested  upon  the  premises 
mentioned  in  the  complaint.  That  thereafter,  and  up  to  about 
the  fifteenth  day  of  October,  1904,  there  were  about  thirteen 
stacks  of  hay,  additional,  harvested  and  stacked  by  one  F. 
"W.  Hardwick  and  his  employees  under  contract  with  the  de- 
fendant, William  F.  Scott,  and  that  neither  the  plaintiff  nor 
either  of  his  assignors  were  a  party  to  said  contract  or  had 
any  interest  therein  or  performed  any  labor  thereunder  what- 
ever ;  and  that  what  particular  part  of  said  crop  of  hay  raised 
and  harvested  upon  said  premises  the  plaintiff  or  his  assignors, 
or  either  of  them,  performed  any  labor  or  services  upon  is 
unknown  to  the  defendant  and  it  cannot  be  ascertained,  by 
an  inspection  of  the  claim  of  liens  filed  by  the  sheriff,  and 
his  assignors,  or  from  the  complaint  in  this  action.  He  there- 
fore says  that  each  and  every  of  said  claims  of  liens  is  abso- 
lutely void  for  uncertainty." 

The  stipulated  facts  add  no  additional  force  to  the  answer. 
Thus  we  have  the  defendant  sheriff,  who  is  merely  brought 
into  this  action  by  reason  of  being  sheriff  of  Bannock  county, 
and  required  to  set  up  and  present  to  the  court  whatever 
right  or  claim  he  may  have  to  the  property  in  controversy 
in  his  answer,  challenging  the  sufficiency  of  the  liens  and 
every  material  allegation  of  the  complaint.  This  he  may  not 
do  until  he  has  first  shown  all  the  jurisdictional  facts.  He 
does  not  show  that  he  has  any  interest  in  the  property  other 
than  that  he  levied  an  attachment  on  a  portion  of  the  prooertv 
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in  controversy.  He  does  not  even  inform  the  respondent 
who  the  attaching  creditor  is,  the  amount  due  on  the  debt,  or 
who  the  debtor  is.  It  is  not  apparent  that  the  attachment  is 
against  the  property  of  any  of  the  parties  to  the  action  at  bar. 
All  this  being  true,  how  could  respondent  prepare  himself 
to  meet  the  issues  appellant  tenders  or  attempts  to  tender? 
We  tfiink  the  rule  is  well  settled  that  an  oflBcer  who  seeks  to 
justify  a  seizure  of  chattel  property  under  a  writ  of  attach- 
ment must  show  a  valid  writ,  and  the  existence  of  all  the 
jurisdictional  facts  that  must  exist  before  the  writ  can  issue, 
and  in  Sears  v.  Lydon,  5  Idaho,  358,  49  Pac.  122,  this  court 
said:  "He  must  do  this  by  the  record  or  a  duly  authorized 
copy  thereof,  of  the  attachment  suit.'' 

In  Fisher  v.  Kelly,  30  Or.  1,  46  Pac.  146,  and  opinion  by 
Chief  Justice  Moore  of  the  supreme  court  of  Oregon,  in 
discussing  the  question  of  the  sufficiency  of  the  answer  of  an 
officer  who  attempts  to  justify  his  possession  and  right  there- 
of, by  virtue  of  a  seizure  and  levy  under  a  writ  of  attachment, 
at  page  148  (46  Pac),  he  says:  "And  the  officer  who  acts 
for  such  creditor,  in  justifying  an  attachment  of  the  prop- 
erty and  his  right  to  hold  the  possession  thereof,  must  allege 
and  show  a  debt  due  to  his  principal  from  the  defendant  in 
the  writ.     {Damon  v.  Bryant,  2  Pick.  411.)     The  rule  is  uni- 
versal that  an  officer  in  justifying  his  right  to  hold  the  posses- 
sion of  attached  property  claimed  by  a  stranger  must  allege 
and  prove  all  the  facts  necessary  to  support  the  writ,  and  also 
that  a  debt  existed  in  favor  of  the  attaching  plaintiff  against 
the  defendant  therein;  and  having  thus  established  the  fact 
that  the  person  for  whom  he  acted  is  a  creditor  of  such  de- 
fendant, and  by  his  lien  upon  the  property  had  become  in 
privity  with  it,  he  may  then  attack  the  title  of  the  person 
claiming  the  property  so  attached."    In  support  of  this  con- 
clusion he  cites  Sanford  Mfg.  Co.  v.  Wiggin,  14  N.  H.  441, 
40  Am.  Dec.  198;  Thomburgh  v.  Hand,  7  Cal.  554;  Noble  v. 
Holmes,  5  Hill,  194;  Newton  v.  Brown,  2  Utah,  126;  Trow- 
bridge V.  Bullard,  81  Mich.  451,  45  N.  W.  1013;  Glazer  v. 
Clift,  10  Cal.  303;  Braley  v.  Byrnes,  20  Minn.  435  (GiL  386), 
Howard  v.  Mander field,  31  Minn.  337,  17  n/w.  946.    Mai^ 
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other  authorities  might  be  cited  supporting  this  rule,  but  we 
deem  it  unnecessary;  the  reasons  for  it  are  so  obvious  and 
the  justice  so  apparent  that  further  citations  or  further  dis- 
cussion seems  unwarranted.  We  conclude  that  neither  the 
answer  of  defendant  GrifSth  nor  the  stipulated  facts  as  shown 
by  the  record  are  sufficient  to  enable  him  to  question  the  valid- 
ity of  the  liens  of  plaintiff  and  his  assignors,  and  hence  the 
judgment  must  be  affirmed,  and  it  is  so  ordered.  Costs  to 
respondent. 

Ailshie,  J.,  concurs. 

Sullivan,  J.,  concurs  in  the  conclusion  that  the  judgment 
must  be  affirmed  in  the  facts  of  this  case. 


(November  6,  1906.) 


HARDWICK  V.  GRIFFITH. 
[83   Pac.   768.] 
Appeal — ^Dismissed  by  Stipulation  op  Attorneys. 

APPEAL  from  District  Court  of  Bannock  County.  Hon- 
orable Alfred  Budge,  Judge. 

Judgment  for  plaintiff,  from  which  defendant  Griffith  ap- 
pealed. 

Standrod  &  Terrell,  for  Respondent 

S.  C.  Winters,  for  Appellant  Griffith. 

STOCKSLAGER,  C.  J.— By  stipulation  ffled  in  this  court 
on  the  ninth  day  of  December,  1905,  this  appeal  is  to  follow 
the  final  determination  of  the  case  of  Alexander  Beckstetidf 
Respondent,  v.  Oeo.  Griffith,  Sheriff,  Appellant,  and  Wm,  F. 
Scott,  T,  F.  Scott  and  Katie  Scott,  Defendants,  ante,  p.  738,  83 
Pac.  764,  the  stipulation  providing  that  if  the  judgment  in  the 
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above-entitled  caiise  shall  be  affirmed,  this  case  shall  be  dis- 
missed, and  if  the  judgment  should  be  reversed,  this  judg- 
ment should  likewise  be  reversed.  This  appeal  is  dismissed 
in  compliance  with  such  stipulation.    Costs  to  respondent 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(February  2,  1906.) 

JONES  V.  CAMPBELL. 

[84   Pac.   515.] 
Nfw  Trial— Discretion  or  the  Court — Substantial  Conflict  m.En- 

PSNCE. 

1.  Unless  it  appears  from  the  reeord  that  the  jiidg«  Yma  abused 
his  discretion  in  granting  a  new  trial^  his  action  therein  will  not 
be  reversed  on  appeal. 

2.  The  rule  that  where  there  is  a  substantial  conflict  in  the  evi- 
dence the  verdict  of  a  jury  or  findings  of  the  court  wiU  not  be  set 
aside  on  appeal,  does  not  apply  to  a  trial  court  on  an  application 

.  for  a  new  trial. 

3.  The  trial  court  having  seen  the  witnesses  on  the  atand,  ob- 
served their  demeanor  and  heard  them  testify,  should,  on  proper 
application,  grant  a  new  trial  regardless  of  the  conflict  in  the  evi- 
dence, if  he  concludes  that  there  has  been  a  miscarriage  of  justice 
by  the  verdict  of  the  jury. 

(Syllabus  by  the  court.) 

APPEAL  from   District    Court   of   Washington   County. 
Ilonorable  Frank  J.  Smith,  Judge. 

This  is  an  appeal  from  an  order  granting  a  new  triaL    Or- 
der sustained. 

The  facts  are  stated  in  the  opinion. 

Lot  L.  Feltham,  for  Appellant,  cites  no  authorities  on  the 
points  decided. 

Harris  &  Smith,  for  Respondent,  cite  no  authorities  on  the 
points  decided. 


i^^eb.  1906.]  Jones  v.  Campbell.  753 

Opinion  of  the  Court — Sullivan,  J. 

SULLIVAN,  J. — This  is  an  action  brought  by  the  re- 
spondents, as  copartners,  to  recover  from  the  appellant  the 
sum  of  $1,000,  alleged  to  be  due  them  on  a  certain  contract 
for  the  purchase  and  delivery  of  certain  cattle,  and  for  dam- 
ages. The  respondents  alleged  in  their  complaint  that  on  or 
about  the  fifth  day  of  August,  1904,  they  entered  into  a  con- 
tract with  the  appellant  for  the  purchase  of  eighty  head  of 
beef  steers,  aged  three  years  and  upward,  for  which  respond- 
ents agreed  to  pay  the  appellant,  and  the  appellant  agreed 
to  accept,  the  following  prices  therefor  per  head,  to  wit :  For 
seventy  head,  $31  per  head,  and  ten  head  $26  per  head,  and 
in  addition  thereto,  all  two  year  old  steers  that  the  appellant 
might  have  at  the  date  of  the  delivery,  which  were  at  that 
time  in  condition  for  beef,  $22.50  per  head.  It  is  further 
alleged  that  the  respondents  advanced  to  appellai^t  the  sum 
of  $500  as  part  of  the  purchase  price  for  the  said  steers,  and 
that  the  appellant  thereafter  refused  and  neglected  to  deliver 
said  steers  or  any  part  thereof,  or  to  return  the  money  paid 
or  any  part  thereof.  Respondents  pray  for  judgment  against 
the  appellant  for  the  $500  advanced  and  paid  on  said  steers, 
and  $500  damages  sustained  by  them. 

The  appellant  answered  and  denied  generally  and  specifi- 
cally every  allegation  of  the  complaint,  and  set  up  as  a  fur- 
ther defense  that  the  appellant  did  sell  to  the  respondents 
seventy  head  of  steers  at  the  agreed  price  of  $31  per  head,  and 
ten  head  of  steers  at  the  agreed  price  of  $26  per  head,  all 
of  which  steers  were  three  and  four  years  of  age,  and  also 
aU  of  the  appellant's  two  year  old  steers  then  owned  by  him 
that  were  in  fit  condition  for  beef  at  the  agreed  price  of  $22.50 
per  head;  that  the  appellant  agreed  to  deliver  all  of  said  cattle 
to  respondents  at  Meadows,  Idaho,  on  the  twentieth  day  of 
September,  1904;  that  at  the  time  of  making  said  contract, 
and  in  order  to  bind  the  bargain  and  insure  the  performance 
of  the  said  contract  on  the  part  of  appellant,  the  respondents 
fidvanced  to  appellant  upon  account  of  said  purchase  price 
the  sum  of  $500 ;  that  the  appellant  performed  all  and  every 
of  the  terms  and  conditions  imposed  upon  him  in  said  con- 
tract, and  fully  complied  with  the  said  contract  in  every  way, 
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mnd  was  at  the  agreed  time  of  deUveiy  ready,  willing  and  able 
to  deliver  the  said  cattle  in  accordance  with  the  terms  of  the 
■aid  contract,  and  offered  to  deliyer  the  same  upon  the  terms 
and  conditions  thereof;  that  respondents,  in  open  yiolation 
of  the  terms  and  conditions  of  the  contract,  refused  to  accept 
and  receive  said  cattle,  and  refused  to  pay  the  appellant  the 
price  agreed  to  be  paid  therefor,  and  refused  to  comply  with 
the  terms  and  condition  of  the  said  contract,  and  prays  that 
this  action  may  be  dismissed  at  respondents'  costs,  and  that 
tJhe  said  stun  of  money  so  paid  to  the  appellant  be  declared 
to  be  forfeited  to  respondents  as  damages  for  appellant's 
failure  to  comply  with  the  terms  of  said  contract 

The  cause  was  tried  to  a  jury,  and  a  verdict  was  rendered 
for  the  defendant,  and  judgment  was  duly  entered  declaring 
the  $500  80  paid  to  be  forfeited  to  defendant  as  damages  for 
plaintiffs'  failure  to  comply  with  the  terms  of  their  said 
contract,  and  for  costs  of  suit.  A  motion  for  a  new  trial 
was  thereafter  made,  based  upon  a  statement  of  the  case, 
which  statement  contained  the  evidence  given  on  the  trial,  and 
the  instructions  given  by  the  court  to  the  jury.  The  eonrt 
granted  a  new  trial  and  this  appeal  is  from  the  order  granting 
the  new  triaL  It  does  not  appear  from  the  record  whether  the 
new  trial  was  granted  on  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  the  verdict  or  because  of  errors  in 
law  occurring  at  the  trial.  In  the  oral  arguments  of  the 
respective  counsel  before  this  court  and  also  by  their  brieft 
the  main  question  discussed  is:  ''Has  a  vendee  a  right  to  re- 
cover back  the  money  paid  by  him  to  bind  the  bargain  in 
a  contract  for  the  purchase  of  personal  property,  when  die 
contract  has  been  violated  by  him  and  the  vendor  is  not  in 
fault?"  The  majority  of  the  court  conclude  that  it  is  not 
necessary  to  pass  upon  that  question  on  this  appeal ;  that  ap- 
pellant assigns  but  one  error,  which  is  as  follows:  "The  dis- 
trict court  erred  in  granting  a  new  trial  in  this  case,  for  the 
reason  that  said  order  is  contrary  to  law  and  is  not  justified 
or  warranted  by  the  evidence  in  the  case ;  that  the  verdict  of 
the  jury  was  not  contrary  to  the  evidence  or  to  the  instru^ 
tions  given  by  the  court  and  was  justified  by  the  evidence; 
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that  the  judgment  herein  is  warranted  by  the  evidence  and 
the  instructions  of  the  court  and  should  not  be  reversed." 
That  said  assignment  amounts  to  only  one  thing,  and  that  is 
the  verdict  of  the  jury  was  not  contrary  to  the  evidence,  and 
therefore  the  trial  judge  erred  in  granting  a  new  trial:  The 
appellant  does  not  complain  of  the  giving  of  any  instruc- 
tions, nor  of  any  other  ruling  of  the  trial  court;  that  the 
question,  therefore,  of  the  correctness  of  any  instruction  given 
or  error  committed  by  the  court  is  not  before  this  court  for 
decision,  and  as  there  is  a  substantial  conflict  in  the  evidence, 
the  majority  of  the  court  conclude  that  the  judge  did  not 
err  in  granting  a  new  trial.  However,  it  is  contended  by 
counsel  for  appellant  that  as  there  was  a  substantial  conflict 
in  the  evidence,  a  new  trial  should  not  have  been  granted, 
and  cites  in  support  of  that  contention  a  number  of  Idaho  au- 
thorities which  hold  that  it  is  the  settled  practice  of  this  court 
where  there  is  a  substantial  conflict  in  the  evidence,  the  ver- 
dict of  the  jury  or  findings  of  the  court  will  not  be  disturbed 
on  appeal.  That  rule,  however,  is  not  applicable  to  the  trial 
court  when  passing  upon  a  motion  for  a  new  trial,  for  if  there 
is  a  substantial  conflict  in  the  evidence,  the  trial  court  hav- 
ing seen  the  witnesses  on  the  witness-stand,  observed  their 
demeanor  and  heard  them  testify,  on  proper  application 
should  grant  a  new  trial  regardless  of  such  conflict  if  he  con- 
cludes that  there  has  been  a  miscarriage  of  justice  by  the 
verdict  of  the  jury.  We  do  not  overlook  the  rule  that  the 
jurors  are  the  exclusive  judges  of  the  weight  to  be  given  to  the 
testimony  and  of  the  credibility  of  witnesses. 

The  order  of  the  court  granting  a  new  trial  is  affirmed,  with 
costs  in  favor  of  respondents. 


Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


( 
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BANK  OF  COMMERCE  v.  ADA  COUNTY  ABSTRACT 

COMPANY. 
[85  Pac.   919.] 

Tbanscbift  on  Appeal — ^What  to  Contain — ^Pabtnsbships — ^Peomis- 
soBY  Note — Sale  op  Partner's  Intebest  in  Partnership— As- 
sumption or  Partnership  Debts — ^Liabiuties  or  Inooming  Part- 
ner. 

1.  Under  the  provisions  of  section  4818  of  the  Bevised  Statutes, 
where  an  appeal  is  from  final  judgment  only,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  the  judgment- 
roll  and  of  any  bill  of  exceptions  or  statement  in  the  case  upon 
which   he    relies. 

2.  Such  bill  of  exceptions  or  statement  may  be  used  on  appeal 
for  determining  whether  errors  of  law  had  been  made  in  the  trial 
of  the  case. 

5.  Where  a  partnership  was  formed  under  the  name  of  the  Ada 
County  Abstract  Company,  and  was  composed  of  Prinn,  Wicker- 
sham  and  £ll8worth  as  partners,  who  all  sell  and  transfer  their  in- 
terests in  such  partnership  to  Wright  and  the  Capital  State  Bank, 
the  incoming  partners  are  not  liable  for  any  of  the  debts  of  tke 
old  firm,  unless  they  have  assumed  or  agreed  to  pay  such  indebted- 


4.  One  who  loans  money  to  a  partnership,  which  is  thereafter 
invested  in  office  furniture  and  other  property  by  such  partnership, 
which  partnership  thereafter  sells  and  transfers  said  property  tQ 
others,  the  one  loaning  the  money  cannot  pursue  the  property  for 
such  debt,  unless  he  has  retained  some  lien  thereon  recognized 
by  the  laws  of  the  state. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Ada  County.     Hon- 
orable George  H.  Stewart,  Judge. 

Action  to  recover  on  a  promissory  note.    Judgment  fo* 
the  plaintfffs.    Judgment  reversed. 

The  facts  are  stated  in  the  opinion. 

Ira  E.  Barber,  for  Appellant. 

In  order  to  render  an  incoming  partner  liable  to  the  credi- 
1  ors  of  the  old  firm,  there  must  be  some  agreement,  express  or 
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tacit,  to  that  effect,  entered  into  between  him  and  the  creditors 
and  founded  on  some  sufficient  consideration.  In  order  to 
hold  an  incoming  partner  for  antecedent  liabilities  of  the 
firm  of  which  he  becomes  a  member,  it  must  affirmatively 
appear  that  he  in  some  way  assumed  such  obligation.  {First 
Nat,  Bank  v.  Simmons,  98  Cal.  287,  33  Pac.  197;  Smith  v. 
Millard,  77  Cal.  440,  19  Pac.  824;  FuUer  v.  Bawe,  57  N.  T, 
23.)  The  authorities  are  uniform  in  holding  that  in  order  to 
bind  the  incoming  partner,  there  must  be  a  special  promise 
to  pay  prior  debts  of  the  firm,  founded  upon  a  sufficient 
consideration.  {Bohlfing  v.  Qarper,  53  Kan.  251,  36  Pac. 
336;  Morehead  v.  Wriston,  73  N.  C.  398;  Paradise  v.  Oerson, 
32  La.  Ann.  532 ;  Mausseau  v.  Thebens,  19  La.  Ann.  516 ;  Par- 
malee  v.  Wiggenhorn,  6  Neb.  322 ;  Shoemaker  etc.  Co.  v.  Ber- 
nard, 2  Lea,  358 ;  Sternberg  v.  Callahan,  14  Iowa,  251 ;  Irwin 
V.  Williar,  110  U.  S.  499,  4  Sup.  Ct.  Rep.  160,  28  L.  ed.  225; 
Ooodenow  v.  Jones,  75  111.  48 ;  Wright  v.  Brosseau,  73  111.  381 ; 
Fagan  v.  Long,  30  Mo.  222.)  There  is  no  presumption  that 
one  who  becomes  a  member  of  a  firm  assumes  liability  for 
previous  debts  of  the  firm.  On  the  contrary,  the  presump- 
tion is  that  he  is  not  liable  fo?  debts  contracted  before  he 
entered  the  copartnership.  {Kountze  v.  Holthouse,  85  Pa. 
St.  235 ;  Babcock  v.  Stewart,  58  Pa,  St.  179 ;  Deere  v.  Plant, 
42  Mo.  60;  Shorter  v.  Highlower,  48  Ala.  526.)  The  copart- 
nership being  at  all  times  a  nontrading  copartnership,  Prinn 
could  not  bind  the  firm  unless  the  obligation  was  contracted 
by  and  with  the  consent  of  his  copartners.  {Skillman  v, 
Lachman,  23  Cal.  199,  83  Am.  Dec.  96;  Smith  v.  Sloan,  37 
Wis.  285,  19  Am.  Rep.  757;  Snively  v.  Matheson,  12  Wash. 
88,  50  Am.  St.  Rep.  877,  40  Pac.  628;  McManus  v.  Smith,  37 
Or.  222,  61  Pac.  844.)  And  such  authority  must  be  made 
affirmatively  to  appear.  {Lewin  v.  Barry,  15  Colo.  App.  461, 
63  Pac.  121 ;  Cavanaugh  v.  Salisbury,  22  Utah,  465,  63  Pac. 
39;  Outhiel  v.  Oilmer,  23  Utah,  84,  63  Pac.  817.) 

George  M.  Parsons  and  Edwin  Snow,  for  Respondent 

This  appeal  is  taken  from  the  judgment  made,  rendered, 
filed  and  entered  for  plaintiff.     (Rev.  Stats.,  sec.  4807.)     It  is 
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made  without  a  statement  and  the  jndgment-ioll  oonaistB  of 
the  pleadings,  a  copy  of  the  verdict,  sommons,  eost  bill  and 
judgment.  (Rev.  Stats.,  see.  4456.)  Judgment  was  rendered 
March  28,  1905 ;  hence  no  appeal  can  be  taken  or  was  taken 
under  paragraph  2,  subdivision  1,  section  4807,  of  the  Be- 
vised  Statutes.  (Brady  v.  Linehan,  5  Idaho,  732-738,  51  Pac 
761 ;  Mahaney  v.  Board  etc.,  8  Idaho,  377,  69  Pac.  108;  Brooks 
v.  San  Francisco  etc.  R.  R.  Co.,  110  Cal.  173,  42  Pac.  571.) 
When  no  statement  accompanies  the  appeal,  the  appeal 
stands  upon  the  judgment^roll.  {Burge  v.  Oold  Hill  etc. 
Co.,  15  Cal.  198;  Wetherbee  v.  CarroU,  33  Cal.  549;  Klein- 
Schmidt  v.  Mc Andrews,  4  Mont.  223,  5  Pac.  281,  2  Pac.  286; 
Williams  v.  Rice,  13  Nev.  235;  Rev.  Stats.,  sec.  4824.)  If  no 
error  appears  on  the  face  of  judgment-roll,  judgment  must 
be  affirmed.  (Mahoney  v.  Board  etc.,  8  Idaho,  377,  69  Pac 
108.)  The  only  questions  before  the  court,  the  appeal  rest- 
ing upon  the  judgment-roll,  are  such  as  arise  from  the  judg- 
ment-roll itself.  The  statute  provides  what  the  judgment- 
roll  shall  contain.  (Rev.  Stats.,  sec.  4456.)  No  bill  of  excep- 
tions was  filed  to  be  incorporated  in  the  judgment-roll.  (Eev. 
Stats.,  sec.  4429.)  The  next  assigned  error  is:  That  the  court 
erred  in  instructing  the  jury  "that  if  the  abstract  company 
or  William  Prinn,  as  manager  and  as  member  of  the  company, 
executed  the  note,  and  it  had  not  been  paid,  then  plaintiff  was 
entitled  to  recover.'*  It  is  fundamental  that  detached  por- 
tions of  an  instruction  or  instructions  cannot  be  taken  and 
assigned  as  error.  (Hughes'  Instructions  to  Jurors,  sec.  346.) 
When  instructions,  as  a  whole,  fairly  present  the  law,  the 
verdict  will  not  be  disturbed.  {Lufkins  v.  Collins,  2  Idaho, 
256,  10  Pac.  300.)  Purchasers,  buying  into  a  partnership, 
acquire  only  such  interest  as  the  vendor  had.  (Duryea  v. 
Burt,  28  Cal.  587,  588;  Jones  v.  Parsons,  25  Cal.  104.)  Firm 
creditors  have  preference  over  individual  creditors.  {Whehn 
V.  SkaiH,  115  Cal.  329,  47  Pac.  57.)  Must  first  apply  to  the 
partnership  debt.  {Whelan  v.  Shain,  115  Cal.  329,  47  Pac 
58.) 

SULLIVAN,  J. — This  is  an  action  on  a  promissory  note 
dated  March  14,  1903,  for  $250,  signed  as  follows:  **Ada 
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County  Abstract  Co.,  by  Wm.  R.  Prinn,  Mgr.,  Wm.  R.  Prinn." 
At  the  time  of  the  execution  of  said  note  the  Ada  County 
Abstract  Company  was  a  partnership  engaged  in  the  business 
of  making  abstracts  of  title  and  writing  insurance,  and  the 
members  of  such  partnership  were  William  R.  Prinn,  C.  0. 
Ellsworth  and  J.  H.  Wickersham.  Subsequent  to  the  execu- 
tion of  the  said  note  and  prior  to  the  commencement  of  this 
action,  each  of  the  said  copartners  sold  and  disposed  of  their 
entire  interests  in  the  copartnership  property  as  follows: 
Wickersham  to  E.  E.  Wright,  May  23,  1903;  Ellsworth  to  E. 
E.  Wright  November  7,  1903,  and  Prinn  to  E.  E.  Wright,  as 
trustee  for  the  Capital  State  Bank,  February  17,  1904.  The 
business  was  continued  under  the  old  name  of  the  "Ada 
County  Abstract  Company."  This  action  is  entitled  The 
Bank  of  Commerce,  Ltd.,  Plaintiff,  v.  The  Ada  County 
Abstract  Co.,  Defendant.  The  complaint  contains  the  usual 
allegations  of  a  complaint  on  a  promissory  note.  The  an- 
swer denies  the  indebtedness  of  defendant  upon  the  note, 
and  avers  that  the  defendant  was  a  nontrading  partner- 
ship ;  that  its  alleged  entity  had  been  changed ;  that  the  origi- 
nal partners  had  sold  out  subsequent  to  the  making  of  the 
note,  and  that  the  company,  as  constituted  at  the  time  the 
suit  was  brought,  consisted  of  E.  E.  Wright,  and  E.  E.  Wright 
as  trustee  for  the  Capital  State  Bank;  that  the  original  part- 
ners had  sold  out  long  prior  to  the  action  against  the  company ; 
that  the  new  partners  did  not  assume  any  part  of  the  said  in- 
debtedness as  expressed  by  said  note,  and  that  it  was  no  part 
of  the  purchase  price;  and  on  information  and  belief  it  was 
alleged  that  Prinn  executed  said  note  without  knowledge  of 
his  partners,  and  that  this  was  done  in  express  violation  of  the 
partnership  agreement;  that  no  part  of  the  money  was  used 
for  partnership  purposes. 

Upon  the  issues  thus  made  the  cause  was  tried  by  the  court 
with  a  jury  and  a  verdict  and  judgment  was  rendered  and 
entered  for  the  plaintiff.  This  appeal  is  from  the  judgment, 
and  the  assignments  of  error  involve  only  questions  of  law. 
In  limine,  the  question  as  to  what  papers  the  record  on  appeal 
should  contain   is   presented.     The   transcript   contains  the 
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pleadings,  the  Terdiet  of  the  jury,  the  jndgmoit  of  tiie  court, 
the  notice  of  appeal,  a  bill  of  exceptions  and  a  stipulation 
of  coiuijiel.  Section  4S18  of  the  Beviaed  Statutes  provides, 
among^  other  things,  that  in  an  appeal  fran  a  final  jndgment 
the  appellant  must  fomish  the  court  with  a  eopv  of  the  no- 
tice of  appeal,  the  judgment-roll  and  of  anj  bill  of  exceptions 
or  statement  in  the  case  npon  which  the  appellant  rdies,  and 
also  makes  further  proTisions  where  the  appeal  is  from  an 
order  granting  or  denying  a  new  trial,  but  in  the  ease  at  bar 
a  new  trial  was  not  asked  for.  The  bill  of  exceptions  con- 
tained in  the  transcript  contains  much  of  the  evidence  given 
on  the  trial,  and  said  biU  of  exceptions  may  be  used  upon  this 
appeal  in  determining  the  assigned  errors  of  law,  although  it 
may  have  been  settled  after  the  judgment-roll  was  made  up. 
It  was  held  in  CaldweU  v.  Parks,  47  CaL  640,  that  a  bill 
of  exceptions  based  upon  alleged  errors  of  law  occurring  at 
the  trial  settled  within  thirty  days  after  judgment  was  ren- 
dered, became  a  part  of  the  record  on  appeal  from  the  judg- 
ment and  might  be  used  for  determining  whether  errors  of 
law  had  been  made  in  the  trial  of  the  case.  So  under  the 
provisions  of  said  section  4818,  the  record  on  appeal,  when 
the  appeal  is  from  a  final  judgment,  must  contain  the  judg- 
ment-roll and  any  bill  of  exceptions  or  statement  in  the  case, 
upon  which  the  appellant  relies.  In  our  view  of  this  eas^ 
it  is  not  necessary  for  us  to  specifically  pass  upon  each  of 
the  errors  assigned.  It  is  conceded  that  the  appellant,  the 
Ada  County  Abstract  Company,  is  a  partnership,  and  that 
at  the  time  the  promissory  note  sued  on  herein  was  executed, 
was  composed  of  three  persons,  to  wit,  Prinn,  Wickersham  and 
Ellsworth,  and  it  appears  without  contradiction  and  is  con- 
ceded by  counsel  for  the  respondent  that  before  the  commence- 
ment of  this  action  said  three  partners  had  sold  their  interest 
in  said  business  to  E.  E.  Wright  and  the  Capital  State  BanL 
After  purchasing  said  business  said  Wright  and  the  Capital 
State  Bank  continued  the  same  under  the  former  name,  the 
Ada  County  Abstract  Company.  It  appears  from  the  rec- 
ord that  said  Wright  purchased  the  interests  of  Wickersham 
and  Ellsworth,  and  thereafter  made  a  contract  for  the  pur- 
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chase  of  the  said  Prixin's  interest,  but  it  is  not  shown  that 
said  Wright,  on  the  purchase  of  the  two-thirds'  interest  in 
said  business  from  Ellsworth  and  Wickersham,  agreed  to  pay 
any  of  the  indebtedness  of  the  said  firm,  but  it  is  contended 
that  in  the  contract  of  purchase  of  Prinn's  one-third  interest, 
that  Wright  agreed  to  pay  certain  indebtedness  of  the  said 
abstract  company,  among  which  was  the  indebtedness  evi- 
denced by  the  promissory  note  sued  on  herein.  But  it  is  not 
contended  nor  is  it  shown  that  Wright  in  his  purchase  of 
the  interest  of  Wickersham  and  Ellsworth  agreed  to  assume 
any  of  the  indebtedness  of  the  said  firm,  and  we  do  not  con- 
sider that  the  clause  in  the  contract  between  Prinn  and 
Wright,  in  regard  to  the  indebtedness  of  the  old  firm,  would 
bind  the  new  firm  for  the  payment  of  the  said  promissory  note. 
Then  the  question  is  directly  presented  to  the  court  whether 
in  this  action  the  Ada  County  Abstract  Company,  a  partner- 
ship composed  of  Wright  and  the  Capital  State  Bank,  could 
be  held  liable  to  the  creditors  of  the  Ada  County  Abstract 
Company,  a  partnership  which  was  composed  of  Prinn, 
Wickersham  and  Ellsworth,  unless  it  be  first  shown  that  there 
was  an  agreement  upon  the  part  of  the  new  firm  to  pay  the 
debts  of  the  old.  The  record  does  not  show  that  there  was 
any  such  agreement,  and  the  authorities  are  uniform  in 
holding  that  in  order  to  bind  an  incoming  partner,  there  must 
be  a  special  promise  to  pay  prior  debts  of  the  firm. 

In  1  Lindley  on  Partnership,  fourth  edition,  392,  it  is 
stated:  "In  order  to  render  an  incoming  partner  liable  to  the 
creditors  of  the  old  firm,  there  must  be  some  agreement,  ex- 
press or  tacit,  to  that  effect,  entered  into  between  him  and  the 
creditors  and  founded  on  some  sufficient  consideration.  If 
there  be  such  agreement,  the  incoming  partner  will  be  bound 
by  it,  but  his  liabilities  in  respect  of  the  old  debts  will  attach 
by  virtue  of  the  new  agreement  and  not  by  reason  of  his  hav- 
ing become  a  partner.  And  the  agreement  to  be  proved 
must  be  an  agreement  with  the  creditor;  and  of  such  an 
agreement,  an  arrangement  between  the  partners  is  of  itself 
no  evidence."  In  order  to  hold  an  incoming  partner  for 
outstanding  liabilities  of  the  firm  of  which  he  becomes  a  mem- 
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>ier«  it  miut  aflSnnativdy  appear  that  he  in  aome  waj  aammed 
the  firm  obligatioiL  (First  Sat.  Bank  r.  Smmuhu,  98  CaL 
287,  33  Pac.  197;  FuUer  v.  Bawe,  57  N.  Y.  23.) 

The  partnenhip  known  as  the  Ada  Conntj  AbBtzaet  Comr 
pany  which  was  served  in  this  ea^e  with  sonunons  and  ap- 
peared at  the  trial  was  not  oompoaed  of  either  of  the  mem- 
bers of  the  firm  of  the  Ada  County  Abstraet  Company  that 
executed  the  promissory  note  sued  cm  herein.  The  Ada 
County  Abstract  Company,  which  was  made  defendant  in 
this  case,  was  not  the  Ada  County  Abstraet  Company  served 
with  the  summons  in  the  case.  It  appeared  at  the  trial  that 
the  latter  was  the  successor  of  the  former,  and  it  being  only 
a  partnership,  cannot  be  held  for  the  indebtedness  of  the  old 
partnership,  unless  it  be  first  shown  that  they  assumed  and 
BLfpreed  to  pay  that  indebtedness. 

It  is  contended  that  the  money  for  which  the  promissoir 
note  sued  on  was  given  was  invested  in  the  office  furniture, 
etc.,  of  the  Ada  County  Abstract  Company,  composed  of 
Prinn,  Wickersham  and  Ellsworth,  and  that  as  they  sold  said 
furniture  and  property  to  the  new  partnership,  the  respond- 
ent ought  to  be  permitted  to  pursue  that  property  and  hold 
it  for  the  debt.  We  know  of  no  law  that  would  permit  them 
to  do  that,  unless  they  had  such  a  lien  thereon  as  is  recog- 
nized by  the  laws  of  this  state,  and  it. is  not  claimed  in  this 
case  that  they  had  such  a  lien. 

The  judgment  must  be  reversed,  with  directions  to  dismiss 
the  action  as  to  the  Ada  County  Abstract  Company,  composed 
of  Wright  and  the  Capital  State  Bank.  Costs  are  awarded 
to  the  appellant. 

Stoekslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(Febraarj  8,  1906.) 

SHOSHONE  COUNTY  v.  PROFITT, 

[84  Pac.    712.] 

CoKSTirunoNAL  Bbqttirements  —  Annexation  or  ▲  Part  of  Oni 
County  to  Another — ^Poweb  op  Legislature — CJounty  Indebted- 
ness— Ratable  Proportion  of  Indebtedness. 

1.  Under,  the  requirements  of  that  portion  of  seetion  3  of  article 
18  of  the  state  constitution  which  provides  that  "when  an7  part  of 
a  county  is  stricken  off  and  attached  to  another  county,  the  part 
stricken  off  shall  be  held  to  pay  its  ratable  proportion  of  all  then 
existing  liabilities  of  the  county  from  which  it  is  taken, ' '  the  de- 
tached territory  continues  liable  for  its  ratable  proportion  of  the 
indebtedness  existing  against  the  mother  county  at  the  time  of 
the  segregation. 

2.  Section  3  of  article  18  of  the  constitution  is  as  much  a  pro- 
hibition against  the  legislature  imposing  the  ratable  proportion  of 
indebtedness  on  the  county  to  which  the  detached  territory  is  an- 
nexed as  it  is  a  prohibition  against  leaving  the  entire  indebtedness 
to  be  paid  by  the  old  county  from  which  the  portion  is  stricken  off. 

3.  The  constitution  having  provided  that  one  particular  portion 
of  territory  shall  pay  a  certain  portion  of  indebtedness  has  thereby 
excluded  and  exempted  all  other  territoiy  from  paying  such  in- 
debtedness. 

4.  The  provisions  of  an  act  approved  March  10,  1903,  submitting 
the  question  of  the  annexation  of  a  part  of  Shoshone  county  to  Nez 
Perce  county  to  a  vote  of  the  electors  within  the  territory  to  be 
annexed,  and  to  apportion  the  debt  of  Shoshone  county  between 
the  county  of  Shoshone  and  the  segregated  portion  thereof,  and 
authorizing  and  directing  the  board  of  commissioners  of  Nez 
Perce  county  to  cause  warrants  to  be  drawn  by  the  auditor  of  that 
county  in  favor  of  Shoshone  county  for  the  amount  ascertained  to 
be  due  by  the  accountants  provided  for  in  the  act.  Held,  valid 
and  constitutional. 

5.  The  act  of  March  10,  1903,  providing  for  the  annexation  of 
a  portion  of  Shoshone  county  to  Nez  Perce  county,  should  be  read 
and  construed  in  the  light  of  and  in  connection  with  the  existing 
laws  in  relation  to  the  same  subject  matter,  and  is  not  in  conflict 
with  sections  3605  and  3606  of  the  Revised  Statutes,  as  amended  by 
the  act  of  March  8,  1895. 

6.  By  the  provisions  of  section  3606  as  amended  by  act  of  March 
8,  1895,  it  is  made  the  duty  of  the  board  of  commissioners  of  a 
county  from  which  a  portion  of  its  territory  is  stricken  off  to 
annually  certify  to  tiie  assessor  and  tax  collector  of  the  county 
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to  which  Bueh  territory  has  been  annexed  the  rate  of  tax  levied  hy 
the  board  of  commissioners  for  the  purpose  of  paying  the  interest 
and  providing  a  sinking  fund  in  payment  of  the  outstanding  in> 
debtednesB  of  the  co^inty  at  the  time  of  the  segregation  of  territory, 
and  it  is  thereupon  made  the  duty  of  the  assessor  of  the  county 
to  which  such  territory  is  annexed  to  collect,  within  the  segregated 
territory,  the  tax  so  levied  and  certified  in  the  same  manner  as 
other  taxes  are  by  him  collected. 

7.  The  provisions  of  section  4  of  the  act  of  March  10,  1903, 
requiring  the  commissioners  of  Nez  Perce  county  to  iwue  their 
warrants  in  favor  of  Shoshone  county  for  the  amount  found  dae 
from  the  segregated  territory  to  the  parent  county  is  only  an  eri- 
dence  of  the  results  of  the  investigation,  adjustment  and  settle- 
ment as  to  the  pro  rata  proportion  of  indebtedness  to  be  borne  bj 
the  segregated  territory,  and  such  warrants  will  only  be  payable 
as  money  shall  be  received  by  the  treasurer  of  N^  Perce  county 
from  taxes  collected  from  the  segregated  territory  in  accordance 
with  the  provisions  of  section  3606  of  the  Bevised  Statutes^  as 
amended  by  act  of  March  8,  1895. 

(Syllabus  by  the  court.) 
Sullivan,  J.,  dissenting. 

ORIGINAL  application  for  writ  of  mandate  to  certain  offi- 
cers of  Nez  Perce  county  requiring  them  to  cause  to  be  issued 
and  delivered  to  Shoshone  county  the  warrants  of  Nez  Perce 
county  in  compliance  with  the  provisions  of  the  act  approved 
March  10,  1903,  providing  for  the  striking  off  of  a  portion  of 
the  territory  of  Shoshone  county  and  annexing  the  same  to 
Nez  Perce  county.    Writ  granted. 

James  E.  Gyde,  Prosecuting  Attorney,  of  Shoshone  County, 
for  Plaintiff. 

Subject  to  constitutional  limitation,  the  power  of  the  legis- 
lature over  counties  is  unlimited.  The  leading  case  upon  this 
question  which  is  cited  fully  in  one-half  of  the  score  of  cases 
examined  by  the  writer  of  this  brief  is  Laramie  Co.  v.  Albany 
Co.,  92  U.  S.  307,  23  L.  ed.  552.  As  to  the  power  of  the  leg- 
islature to  divide  counties,  change  the  boundaries  thereof  by 
annexing  a  portion  of  one  county  to  another,  or  to  abolish 
counties  at  will  and  distribute  the  property  and  indebted- 
ness of  the  same  in  such  manner  as  it  deems  wise,  the  court  is 
respectfully  referred  to  very  exhaustive  notes  to  the  foUow- 
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ing  case:  Mount  Hope  Cemetery  v.  City  of  Boston,  158 
Mass.  509,  35  Am.  St.  Rep.  515,  and  note,  33  N.  E. 
695.  Especial  attention  is  called  to  the  note  in  35  Am. 
St.  Rep.  on  page  539,  under  the  head,  '*  Control  Over 
Property  by  Dividing  or  Destroying  Municipalities'*;  also 
very  exhaustive  note  to  case  of  State  v.  Clevenger,  20 
Am.  St.  Rep.  676.  These  two  cases  are  complete  briefs  in 
themselves  upon  the  power  of  the  legislature  in  these 
matters.  The  legislature  has  seen  fit  to  say  how  this  portion 
of  the  indebtedness  of  Shoshone  county  which  has  been  cer- 
tified by  the  accountants  shall  be  paid,  and  it  is  not  for  the 
courts  to  say  that  the  legislature  has  not  done  complete  jus- 
tice in  the  matter.  It  is  a  legislative  question,  not  a  judicial 
one.  {Tulare  Co.  v.  Kings  Co.,  117  Cal.  195,  49  Pac.  8;  Los 
Angeles  Co.  v.  Orange  Co.,  97  Cal.  329,  32  Pac.  316;  Whitney 
V.  Inhabitants  of  Stow,  111  Mass.  368;  Pulaski  Co.  v.  Judge, 
37  Ark.  339;  Burrough  of  Dunmore's  Appeal,  52  Pa.  St.  374.) 
In  the  case  of  Whitney  v.  Inhabitants  of  Stow,  111  Mass.  368, 
the  question  arose  as  to  the  power  of  the  legislature  to  place 
the  debt  of  school  districts  upon  a  town  upon  abolishing  the 
districts.  The  court  on  page  372  says:  **The  doubt  suggested 
at  the  argument  as  to  the  constitutionality  of  the  statute  of 
1869,  chapter  423,  section  6,  appears  to  the  court  to  be  with- 
out foundation.  The  power  of  the  legislature,  at  its  discre- 
tion, to  abolish  school  districts  or  other  districts,  established 
by  its  authority  for  special  municipal  purposes,  is  un- 
doubted." {Blackstone  v.  Taft,  4  Gray,  250;  Weymouth  dk 
Brantree  Fire  Districts  v.  County  Commissioners,  108  Mass. 
142.)  Where  a  county  is  divided  and  property  and  debts 
are  to  be  apportioned,  political  considerations  are  involved, 
and  the  legislature  must  directly  or  indirectly  pass  upon  them. 
(Cooley  on  Taxation,  3d  ed.,  p.  1304.)  If  the  legislature  has 
not  made  provision  for  the  proper  adjustment  of  this  indebt- 
edness in  conformity  with  the  provisions  of  this  section  of 
our  constitution,  it  can  do  so  in  the  future,  and  it  is  not  for 
the  courts  to  assume  that  the  legislature  will  not  do  its  duty 
in  the  matter.  {Beats  v.  Amador  County,  35  Cal.  624;  People 
V.  Alameda  County,  26  Cal.  642;  Napa  Valley  R.  B.  Co.  v. 
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Napa  Co.,  30  Cal.  435;  Creighton  v.  San  Francisco,  42  CaL 
446;  1  Dillon  on  Municipal  Corporations,  4th  ed.,  see.  189; 
Perry  County  v.  Conway  Co,,  52  Ark.  430,  12  S.  W.  877,  6 
L.  R.  A.  665;  New  Orleans  v.  Clark,  95  U.  S.  644,  24  L.  ed. 
521 ;  Johnson  v.  San  Diego,  109  CaL  468,  42  Pae.  249,  30  L. 
R.  A.  178.)  It  is  further  contended  that  the  act  is  nncon- 
stitutional  because  if  Nez  Perce  county  is  now  compelled 
to  pay  a  part  of  Shoshone  county's  debt,  there  is  no  constitu- 
tional method  whereby  the  territory  annexed  can  ever  be  held 
or  compelled  to  pay  this  debt  Assuming  there  is  no  way. 
that  would  be  no  reason  for  holding  the  act  void.  It  is  within 
the  power  of  the  leg^ature  to  impose  terms  upon  Nez  Perce 
county  upon  its  receiving  practically  half  of  the  territory  of 
Shoshone  county,  and  Nez  Perce  county  will  not  be  heard 
to  complain,  although  she  may  not  have  had  any  voice  in  the 
matter  except  through  her  representatives  in  the  legislature 
which  enacted  the  law.  (Laramie  County  v.  Albany  County, 
supra;  Mount  Pleasant  v.  Beckwith,  100  U.  S.  514,  25  L.  ed. 
699 ;  Lowe  v.  Hardy,  7  Utah,  368,  26  Pac.  982 ;  In  re  House 
Bill,  9  Colo.  639,  21  Pac.  478;  Pernj  County  v.  Conway 
County,  52  Ark.  430,  12  S.  W.  877,  6  L.  E.  A.  665;  New  Or^ 
leans  v.  Clerk,  95  U.  S.  644,  24  L.  ed.  521.)  The  general 
provisions  of  the  constitution  relative  to  taxation  are  not  ap- 
plicable to  extraordinary  cases  like  the  division  of  a  county. 
(Ottawa  County  v.  Nelson,  19  Kan.  234,  27  Am.  Rep.  101; 
City  Council  v.  Board  of  Commissioners,  33  Colo.  1,  77  Pac. 
858,  and  cases  cited.)  It  is  contended  that  it  is  not  due 
process  of  law  to  compel  Nez  Perce  county  to  pay  a  part  of 
the  indebtedness  of  Shoshone  county.  The  courts  have  uni- 
formly held  that  it  is  within  the  power  of  the  legislature  upon 
the  annexation  of  a  part  of  the  territory  of  one  municipal 
corporation  to  another  that  the  indebtedness  of  the  county 
from  which  the  territory  has  been  detached  might  be  appor- 
tioned between  the  two  municipalities.  (Lowe  v.  Hardy,  7 
Utah,  368,  26  Pac.  982;  Mount  Pleasant  v.  Beckwith,  100  U. 
S.  514,  25  L.  ed.  699 ;  In  re  House  Bill,  9  Colo.  639,  21  Pac. 
478;  1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  63. 
also  sec.  189;  Rawson  v,  Spencer,  113  Mass.  40;  Burrough 
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of  Dunmore's  Appeal,  52  Pa.  St.  374;  Pulaski  Co.  v.  Judge, 
37  Ark.  338 ;  New  Orleans  v.  Clark,  95  U.  S.  644,  24  L.  ed. 
521;  Perry  County  v.  Conway  C<mnty,  52  Ark.  430,  12  S. 
W.  877.) 

B.  S.  Crow,  Prosecuting  Attorney  for  Nez  Perce  County, 
and  Benjamin  F.  Tweedy,  for  Defendant. 

Section  3,  article  18  of  the  state  constitution  limits  and  re- 
stricts the  power  of  the  legislature,  and  all  that  the  legisla- 
ture can  do  is  to  continue  the  original  liability  of  the  territory 
annexed.  This  constitutional  provision  deprives  the  legisla- 
ture of  the  power,  if  it  ever  existed,  to  make  Nez  Perce  county 
liable  for  the  annexed  territory's  debt.  (People  v.  Potter, 
47  N.  Y.  375;  Beardstown  v.  City  of  Virginia,  76  111.  34.  See 
Cooley's  Constitutional  Limitations,  7th  ed.,  100,  102;  Denn  v, 
Reid,  10  Pet.  (U.  S.)  524,  9  L.  ed.  519.)  We  can  cite  the 
court  to  decisions  of  courts  where  statutes  like  our  constitu- 
tional provision  have  been  construed.  The  construction 
given  by  the  courts  to  such  statutes  is  a  true  and  just  cri- 
terion for  the  construction  and  application  of  said  section  3, 
article  18  of  our  constitution.  {Trinity  County  v,  Polk 
County,  58  Tex.  321;  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
p.  918,  and  notes;  Blout  Co.  v.  Landon  Co.,  8  Baxt.  (67 
Tenn.)  74;  Sinton  v.  Cartee  County,  23  Fed.  535.)  The 
collection  of  taxes  under  an  unconstitutional  law  is  not  due 
process  of  law.  (Anderson  v.  Hill,  54  Mich.  477,  20  N.  W. 
549. )  The  legislature  has  attempted  to  make  a  contract  between 
Shoshone  county  and  Nez  Perce  county;  it  has  not  continued 
the  liability  of  the  annexed  territory.  The  legislature  cannot 
make  contracts  between  private  parties.  (Taylor  v.  Porter, 
4  Hill,  143,  40  Am.  Dec.  274;  Culbertson  v.  Coleman,  47  Wis 
193,  2  N.  W.  125 ;  Wilkenson  v.  Leland,  2  Pet.  657,  7  L.  ed. 
553.)  Therefore  there  is  no  binding  contract  between  Nez 
Perce  county  and  Shoshone  county  whereby  Nez  Perce  county 
is  to  pay  the  debts  of  the  annexed  territory.  Laws  creating 
new  counties  have  been  before  the  court  in  the  following  cases : 
Elmore  Comity  v.  Alturas  County,  4  Idaho,  145,  95  Am.  St. 
Rep.  53,  37  Pac.  349,  Blaine  County  v.  Smith,  5  Idaho,  255, 
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48  Pac.  286 ,  Canyon  County  v.  Ada  County,  5  Idaho,  686,  51 
Pac.  748 ,  Bingham  County  v.  Bannock  County,  5  Idaho,  627, 
51  Pac.  769,  and  Blaine  County  v,  Lincoln  County,  6  Idaho, 
57,  52  Pac.  165. 

STATEMENT  OP  PACTS. 

This  is  an  original  application  made  on  behalf  of  Shoshone 
county  for  a  writ  of  mandate  to  compel  certain  officials  of 
Nez  Perce  county  to  issue  warrants  on  the  general  fund  of 
that  county  for  the  sum  of  $60,655.98,  which  amount  was  cer- 
tified to  by  accountants  appointed  under  the  provisions  of 
section  4  of  an  act  approved  March  10, 1903  (Sess.  Laws  1903, 
p.  204).  This  controversy  grows  out  of  the  detachment  of 
a  portion  of  the  territory  of  Shoshone  county  and  annexing 
the  same  to  Nez  Perce  county  pursuant  to  the  provisions 
of  said  act.  Plaintiff's  petition  or  complaint  sets  out,  among 
other  things,  the  appointment  of  accountants  mentioned  in 
section  4  of  the  act ;  the  meeting  of  such  accountants ;  the  mak- 
ing of  a  certificate  of  the  adjustment  of  the  debt  of  Shoshone 
<>.ounty;  their  making  and  subsequent  signing  of  a  certificate 
of  adjustment  under  the  direction  of  this  court  (see  Shoshone 
County  V,  Thompson,  ante,  p.  130,  81  Pac.  73) ;  their  filing  of  a 
copy  of  that  certificate  with  the  commissioners  of  Nez  Perce 
county  on  the  nineteenth  day  of  July,  1905;  the  refusal  of 
the  commissioners  to  act  upon  the  tender  of  money  from 
Shoshone  county,  and  the  demand  of  Shoshone  county  for  war- 
rants drawn  upon  the  general  fund  of  Nez  Perce  county  and 
the  tender  of  the  sum  shown  by  the  certificate  to  be  due  from 
Shoshone  county  and  the  demand  for  warrants  drawn  upon 
the  general  fund  at  the  regular  meeting  of  the  commissioners 
of  Nez  Perce  county  in  October,  1905,  and  the  refusal  of  the 
tender  and  demand.  The  prayer  is  for  the  issuance  of  a 
writ  of  mandate  to  compel  the  commissioners  to  issue  and  de- 
liver the  warrants  of  Nez  Perce  county  to  the  amount  above 
named  as  provided  by  the  act. 

Counsel  for  the  defendants  interposed  a  general  demurrer 
to  plaintiff's  complaint,  and"  the  argument  on  that  demurrer 
was  directed  to  the  constitutionality  of  the  annexation  act, 
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and  particularly  to  the  constitutionality  of  the  provisions  of 
section  4  thereof  requiring  the  warrants  to  be  delivered  to 
Shoshone  county  by  Nez  Perce  county  in  the  adjustment  of 
their  diflferences.  Section  4  of  the  act  is  as  follows:  **At  the 
first  regular  meeting  of  the  board  of  commissioners,  next  fol- 
lowing the  annexation  of  the  territory  hereinbefore  in  this 
act  described,  to  the  county  of  Nez  Perce,  the  said  county 
commissioners  shall  each  appoint  a  competent  accountant, 
who  shall,  within  ten  days  after  the  appointment,  meet  at 
the  county  seat  of  Shoshone  county  and  take  the  usual  oath  of 
office  and  proceed,  then  and  there,  to  ascertain  from  the  books 
and  records  in  the  auditor's  and  recorder's  offices  the  whole 
amount  of  the  indebtedness  of  the  said  Shoshone  county  at  the 
date  that  this  act  takes  effect,  and  to  apportion  said  indebted- 
ness pro  rata  between  the  counties  of  Shoshone  and  Nez  Perce, 
according  to  the  taxable  property  that  the  territory  annexed 
bears  to  the  whole  as  now  organized  under  the  provisions  of 
this  act  should  the  same  take  effect;  basis  and  valuation  of 
property  to  be  taken  and  computed  from  the  assessment-roll, 
and  books  of  the  present  Shoshone  county  made  for  the  year 
next  preceding  the  date  of  such  election.  Said  commission- 
ers shall  apportion  the  value  of  the  said  county  property 
of  Shoshone  county  upon  the  same  basis  as  is  provided  for 
the  apportionment  of  the  indebtedness  of  Shoshone  county, 
and  said  accountant  shall  in  adjusting  said  indebtedness  of 
the  said  county  property  allow  Shoshone  county  to  retain  all 
county  property,  such  as  courthouses,  furniture  and  fixtures, 
but  the  said  Nez  Perce  must  give  Shoshone  county  credit  in 
the  adjustment  of  the  accounts  for  the  annexed  territory's 
apportionment  of  the  value  of  the  said  courthouses  and  other 
:  county  property.    Said  credit  to  apply  in  the  adjustment 

I.  of  Nez  Perce  county's  portion  of  the  indebtedness  to  Shoshone 

i  county.    Said  accountants  shall  make  certificates  of  the  ad- 

\i  justment  they  make  showing  a  fully  itemized  statement  of  the 

debits  and  credits,  and  file  one  each  with  the  chairman  of  the 
^  board  of  commissioners  of  each  of  the  counties  of  Shoshone 

^  and  Nez  Perce,  and  whatever  amount  is  shown  by  such  cer- 

^,  tificate  to  be  due  from  either  one  of  the  counties  to  the  other, 
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the  board  of  commissioners  of  the  proper  county  shall  cause 
warrants  to  be  drawn  by  the  aoditor  of  their  county  in  favor 
of  the  other  of  the  amount  due,  at  their  first  regular  session 
after  the  filing  of  the  accountant's  certificate  as  aforesaid: 
provided,  that  in  fixing  values  on  Shoshone  county  property 
no  value  shall  be  placed  upon  the  roads  and  bridsres  within 
said  county :  provided  further,  that  if  said  accountants  cannot 
agree  as  to  the  value  of  the  county  property,  as  herein  stated, 
the  governor  of  the  state  of  Idaho  shall  appoint  one  disin- 
terested person,  who  must  be  a  resident  of  some  other  county, 
who  shall  fix  and  determine  the  value  of  said  property,  and 
make  out  and  file  certificates  accordingly,  with  the  chairman 
of  the  boards  of  county  commissioners  of  Shoshone  and  Nez 
Perce  counties. ' '  It  appears  from  the  record  that  the  account- 
ants appointed  for  adjusting  the  differences  between  Shoshone 
county  and  the  portion  detached  therefrom  and  annexed  to 
Nez  Perce  county,  certified  that  there  was  due  to  Shoshone 
county  the  sum  of  $60,655.98 ;  that  is,  that  such  sum  was  the 
proportionate  part  of  the  indebtedness  of  Shoshone  county 
for  which  the  detached  portion  was  liable,  and  it  is  contended 
by  counsel  for  the  defendants  that  Nez  Perce  county  is  not 
liable  for  any  part  of  such  indebtedness,  and  that  an  issuance 
of  the  warrants  of  Nez  Perce  county  on  the  general  fund  of 
the  county  would  be  simply  a  transfer  of  $60,655.98  of  Sho- 
shone county's  past  indebtedness  to  Nez  Perce  county.  The 
act  under  which  the  detached  portion  of  Shoshone  county  was 
annexed  to  Nez  Perce  county  provides  for  a  vote  of  the  quali- 
fied electors  upon  the  proposition  whether  a  portion  of  Sho- 
shone county  should  be  annexed  to  Nez  Perce  county.  An 
election  was  held  and  resulted  in  favor  of  annexation.  The 
county  commissioners  and  other  officers  of  Nez  Perce  county 
thereafter  assumed  jurisdiction  over  the  annexed  portion  and 
have  levied  and  collected  taxes  therein. 

The  question  presented  for  determination  in  this  case  is 
whether  or  not  the  act  of  March  10,  1903,  known  as  the  an- 
nexation act,  is  in  violation  of  the  provisions  of  section  3  of 
article  18  of  the  state  constitution,  and  if  not  in  violation 
thereof,  whether  or  not  Nez  Perce  county  as  a  whole  is  liable 
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for  the  proportionate  part  of  Shoshone  county's  indebtedness 
which  has  been  apportioned  to  the  segregated  territory.  Sec- 
tion 3,  article  18  of  the  constitution  is  as  follows:  **No  county 
shall  be  divided  unless  a  majority  of  the  qualified  electors  of 
the  territory  proposed  to  be  cut  ofif,  voting  on  the  proposition 
at  a  general  election,  shall  vote  in  favor  of  such  division; 
provided,  that  this  section  shall  not  apply  to  the  creation  of 
new  counties.  No  person  shall  vote  at  such  election  who 
has  not  been  ninety  days  a  resident  of  the  territory  proposed 
to  be  annexed.  When  any  part  of  a  county  is  stricken  oflf 
and  attached  to  another  county,  the  part  stricken  oflf  shall  be 
held  to  pay  its  ratable  proportion  of  all  then  existing  liabili- 
ties of  the  county  from  which  it  is  taken." 

AILSHIE,  J. — The  decisive  question  in  this  case  is  to  deter- 
mine the  meaning  of  that  portion  of  section  3  of  article  18  of 
the  constitution  which  reads  as  follows:  '*When  any  part  of  a 
county  is  stricken  oflf  and  attached  to  another  county,  the  part 
stricken  oflf  shall  be  held  to  pay  its  ratable  proportion  of  all 
then  existing  liabilites  of  the  county  from  which  it  is  taken." 
It  seems  to  me  that  this  language  is  too  plain  and  simple  to 
either  require  or  admit  of  construction.  It  continues  the  lia- 
bility of  the  detached  territory  for  its  ratable  proportion  of 
the  debts  of  the  county  from  which  it  was  taken.  That  was 
the  evident  intention  of  the  framers  of  the  constitution  and 
was  clearly  so  expressed  by  them.  It  is  as  much  a  prohibition 
against  the  legislature  imposing  such  indebtedness  on  the 
county  to  which  the  detached  territory  is  annexed  as  it  is 
against  leaving  the  entire  indebtedness  to  be  paid  by  the  old 
county  from  which  the  portion  is  stricken  oflf.  The  express 
language  is  that  **the  part  stricken  oflf  shall  be  held  to  pay 
its  ratable  proportion"  of  the  existing  debts.  The  maxim 
**Expressio  unius  est  exclnsio  alterius"  is  peculiarly  ap- 
plicable here.  The  constitution  having  said  that  one  particu- 
lar portion  of  territory  should  pay  a  certain  portion  of  in- 
debtedness has  thereby  excluded  and  exempted  all  other  terri- 
tory from  paying  the  same. 

Sections  4  and  5  of  the  constitution  of  Colorado  adopted 
in  1876  are  as  follows:  **Sec.  4.     In  all  cases  of  the  establish- 
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ment  of  any  new  coontj,  the  new  connty  shall  be  held  to  pay 
its  ratable  proportion  of  all  then  existing  liabilities  of  the 
county  or  counties  from  which  snch  new  county  shall  be 
formed.  Sec.  5.  When  any  part  of  a  county  is  stricken  off 
and  attached  to  another  county,  the  part  stricken  off  shall  be 
held  to  pay  its  ratable  proportion  of  all  then  existing  liabilities 
of  the  county  from  which  it  is  taken."  Section  4  above 
quoted  is  not  to  be  found  and  has  no  paralld  in  our  constitu- 
tion ;  but  section  5  is  in  the  identical  language  of  the  last  sen- 
tence of  section  3,  article  18  of  our  constitution  as  quoted 
above.  This  sentence  found  in  the  Idaho  constitution  was 
evidently  copied  from  the  Colorado  constitution,  for  I  can- 
not find  the  identical  language  in  the  constitution  of  any 
other  state.  In  1886,  and  long  prior  to  the  adoption  of  our 
constitution,  the  supreme  court  of  Colorado,  in  Re  House  BiU 
No,  122,  9  Colo.  640,  21  Pac.  478,  had  under  consideration  the 
application  of  sections  4  and  5  of  article  14  of  their  constitu- 
tion, and  in  the  course  of  the  discussion  said:  "While  sections 

4  and  5  of  article  14  of  the  constitution  relate  to  a  common 
subject,  viz.,  the  pro  rata  payments  of  existing  liabilities  upon 
a  subdivision  of  a  county  or  counties,  yet  they  relate  to  this 
subject  under  wholly  different  circumstances  and  conditions. 
A  distinct  and  different  rule  is  likewise  provided  for  each  case. 
Section  4  refers  to  the  liabilities  of  a  new  county  created  out 
of  a  part  or  parts  of  one  or  more  existing  counties.     Section 

5  has  no  reference  to  the  formation  of  a  new  county,  but  to 
the  division  of  an  existing  county,  whereby  a  portion  of  its 
territory  is  stricken  off  and  added  to  another  existing  county. 
In  the  first  case,  the  new  county,  as  a  distinct  organization, 
is  *held  to  pay  its  ratable  proportion  of  all  then  existing  lia- 
bilities of  the  county  or  counties  from  which  such  new  county 
shall  be  formed*;  in  the  second,  the  original  liability  of  the 
part  stricken  off  is  continued.*'  The  court,  as  will  be  seen, 
held  in  that  case,  and  so  advised  the  legislature,  that  **the 
original  liability  of  the  part  stricken  off  is  continued."  It 
must  be  assumed  that  the  f ramers  of  the  constitution  in  in- 
corporating section  5  of  article  14  of  the  Colorado  constitu- 
tion into  the  Idaho  constitution,  did  so  with  full  knowledge 
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of  the  construction  and  interpretation  previously  placed  on 
it  by  the  Colorado  court,  and  meant  and  intended-to  adopt  that 
construction. 

In  Stein  v.  Morrison,  9  Idaho,  426,  75  Pac.  246,  this  court 
held  that,  "when  a  statutory  or  constitutional  provision  is 
adopted  from  another  state,  where  the  courts  of  that  state 
have  placed  a  construction  upon  the  language  of  such  statute 
or  constitution,  it  is  to  be  presumed  that  it  was  taken  in  view 
of  such  judicial  interpretation,  and  that  the  purpose  of  adopt- 
ing the  language  as  the  same  had  been  interpreted  and  con- 
strued by  the  courts  of  the  state  from  which  it  was  taken.'' 
If,  therefore,  there  can  be  any  doubt  as  to  the  meaning  of 
the  provision  of  section  3,  article  18  now  under  consideration, 
that  doubt  ought  to  be  entirely  and  completely  dispelled  by 
the  authority  of  the  Colorado  court  above  quoted.  We  are 
not,  however,  without  further  authority  on  this  subject  to  the 
same  effect  as  above  quoted.  There  is  to  be  found  in  section 
1  of  article  9  of  the  constitution  of  Texas  as  adopted  in  1875 
a  provision  to  the  same  effect,  and  in  almost  the  same  language 
as  in  our  constitution.  It  reads:  **When  any  part  of  the 
county  is  stricken- off  and  attached  to  or  created  into  another 
county,  the  part  stricken  off  shall  be  holden  for  and  obliged 
to  pay  its  proportion  of  all  the  liabilities  then  existing  of 
the  county  from  which  it  was  taken,  in  such  manner  as  may 
be  prescribed  by  law."  This  provision  of  the  Texas  con- 
stitution was  construed  and  upheld  in  Miles  County  v.  Brown 
County,  85  Tex.  391,  20  S.  W.  81,  where  the  supreme  court  of 
Texas  held  an  act  unconstitutional,  for  the  reason  that  the 
legislature  had  attempted  to  measure  the  pro  rata  proportion 
of  the  liabilities  to  be  paid  by  the  detached  portion  by  the 
extent  of  its  area  instead  of  by  the  amount  of  its  taxable 
property.  In  Blount  Co,  v,  Loudon  Co.,  8  Heisk.  (55  Tenn.) 
854,  and  Commissioners  of  Vance  v.  Commissioners  of  Gran- 
ville, 107  N.  C.  291, 12  S.  E.  39,  the  supreme  courts  of  Tennes- 
see and  North  Carolina  have  each  placed  a  like  construction 
on  similarly  worded  legislative  acts  of  their  several  states. 
The  courts  there  held  that  the  indebtedness  is  continued 
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against  the  portion  of  territory  stricken  off  to  the  extent  of 
its  proportionate  share  thereof. 

Some  comment  has  been  made  to  the  effect  that  this  pioYi- 
sion  works  an  injustice  on  the  people  of  the  detached  terri- 
tory. A  careful  consideration  of  the  origin  of  the  liability 
and  the  legal  and  moral  obligation  of  the  people  who  incurred 
the  same  to  see  it  paid,  makes  it  clear  that  justice  is  more 
effectually  done  by  requiring  the  segregated  territory  to  pay 
than  by  imposing  the  liability  on  a  county  and  territory  that 
received  no  consideration  therefor.  But  it  is  not  out  of  place 
to  say  here  that  the  duty  of  this  court  is  to  ascertain  the 
meaning  and  intent  of  the  constitution,  and  when  that  ob- 
ject is  accomplished  to  so  declare  it ;  the  question  of  its  justice 
or  injustice  has  been  passed  on  by  the  people  in  its  adoption, 
and  with  that  the  courts  have  nothing  to  do.  The  courts  are 
not  the  authors  of  the  constitution,  but  are  rather  its  inter- 
preters. 

My  next  inquiry  will  be  to  ascertain  whether  or  not  the 
legislature  in  the  passage  of  House  Bill  No.  123,  approved 
March  10, 1903,  and  providing  for  the  annexation  of  a  portion 
of  Shoshone  county  to  Nez  Perce  county  in  any  way  avoids 
or  contravenes  the  foregoing  constitutional  provision.  It  iB 
conceded  that  it  provides  a  just  and  equitable  method  of  as- 
certaining and  establishing  the  '* ratable  proportion"  of  lia- 
bilities to  be  borne  by  the  detached  territory.  In  fact,  the 
only  part  of  the  act  of  which  Nez  Perce  county  complains  is 
that  sentence  contained  in  section  4,  which  reads  ajs  follows: 
**Said  accountants  shall  make  certificates  of  the  adjustment 
they  make  showing  a  fully  itemized  statement  of  the  debits 
and  credits,  and  file  one  each  with  the  chairman  of  the  board 
of  commissioners  of  each  of  the  counties  of  Shoshone  and  Nez 
Perce,  and  whatever  amount  is  shown  by  such  certificates  to 
be  due  from  either  of  the  counties  to  the  other,  the  board 
of  commissioners  of  the  proper  county  shall  cause  warrants 
to  be  drawn  by  the  auditor  of  their  county  in  favor  of  the 
other  of.  the  amount  due,  at  their  first  regular  session  after 
the  filing  of  the  accountant's  certificate,  as  aforesaid."  It 
ii  claimed  by  the  defendant  that  the  legislature,  by  the  fore- 
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going  provision,  has  attempted  to  make  the  whole  of  Nez 
Perce  county  liable  for  the  indebtedness  which  the  constitu- 
tion meant  should  be  borne  by  the  annexed  territory.  There 
was  no  attempt  by  this  act  to  repeal  any  existing  laws  ex- 
cept as  might  be  in  conflict  with  the  act.  This  act  should 
therefore  be  read  in  connection  with  the  existing  laws  on  the 
same  subject.  The  legislature  by  an  act  approved  March  8, 
1895  (Sess.  Laws  1895,  pp.  58,  59),  amended  sections  3605 
and  3606  of  the  Revised  Statutes,  which  provided  for  the  is- 
suance of  funding  and  refunding  county  bonds,  and  for  con- 
tinuation of  liability  therefor  by  the  whole  territory  included 
within  the  jurisdiction  at  the  time  of  the  issuance  of  the  bonds. 
Section  3605,  which  provides  for  the  levy  and  collection 
of  a  tax  to  pay  the  principal  and  interest  of  such  bonds,  con- 
tains this  provision:  ''The  faith,  credit,  and  all  taxable  prop- 
erty within  the  limits  of  the  county  as  constituted  at  the 
time  of  such  issue  are  and  must  continue  pledged  to  the  pay- 
ment of  such  bonds."  Section  3606  is  as  follows:  '' Should 
any  part  of  a  county  that  has  incurred  a  bonded  indebtedness, 
be  cut  off,  and  annexed  to  another  county,  or  erected  into  a 
new  or  separate  county,  the  assessor  of  the  county  to  which 
the  segregated  portion  is  attached,  or  the  assesor  of  the  new 
county  created  as  aforesaid,  shall  upon  notice  from  the  board 
of  county  commissioners  of  the  original  county  from  which 
such  segregated  portion  was  detached,  given  at  the  regular  ses- 
sion of  the  board  when  county  and  state  taxes  are  levied,  col- 
lect in  said  segregated  territory,  and  in  addition  to  the  other 
taxes  collected  by  him  for  county  and  state  purposes,  and  at 
the  same  time  and  in  the  same  manner,  the  tax  levied  by  said 
board  of  commissioners  as  herein  provided;  and  the  laws  of 
the  state  relating  to  the  levy  and  collection  of  taxes,  and  pre- 
scribing the  powers,  duties  and  liabilities  of  ofScers,  charged 
with  the  collection,  and  disbursement  of  the  revenue  arising 
from  taxes,  are  made  applicable  to  this  act.  The  money  col- 
lected by  the  assessor  as  aforesaid  shall  be  paid  over  by  the 
treasurer  of  the  county  collecting  it,  to  the  treasurer  of  the 
county  losing  the  said  territory,  and  for  the  purposes  herein 
directed,  but  such  segregated  territory  so  attached  to  another 
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coonty,  or  ereeted  into  a  new  coontr  shall  be  reliered  of  the 
annoal  tax,  levied  as  provided  in  the  foregoing  section,  when 
the  couDty  acquiring  the  same,  or  the  new  or  se{>arate  coontv 
pays  to  the  county  losing  the  territory  that  proportion  of  the 
whole  indebtedness,  together  with  legal  interest  therein,  that 
the  assessed  value  of  property  in  the  segregated  territory 
bears  to  the  assessed  value  of  the  property  in  the  whole  county, 
as  constituted  before  the  division  or  segregation  thereof/' 
These  sections  were  re-enacted  and  appraved  February  7,  1S99 
(Sess.  Laws  1899,  p.  138  j.  It  may  be  said  that  the  foregoing 
provisions  apply  especially  to  bonded  indebtedness;  but  I 
do  not  think  that  can  make  any  difference  for  the  purposes 
of  this  case.  All  the  l^al  indebtedness  must  be  paid  and  for 
that  purpose  revenue  must  be  raised  by  taxation.  The  rec- 
ord before  us  is  silent  as  to  whether  the  indebtedness  is  war- 
ranted or  bonded,  but  in  view  of  our  constitutional  and  statu- 
tory restrictions  of  counties  and  county  indebtedness,  I  can 
scarcely  imagine  a  county  of  this  state  as  having  an  outstand- 
ing warrant  indebtedness  of  $366,373.  It  is  reasonable  to  as- 
sume that  this  is  bonded  indebtedness. 

It  is  fair,  and  indeed  our  duty,  to  presume  that  the  l^jis- 
lature  knew  of  the  provisions  and  requirements  of  sections 
3605  and  3606,  supra,  when  enacting  House  Bill  No.  123,  for 
the  annexation  of  the  territory  therein  described,  and  passed 
the  same  with  an  intention  of  the  provisions  of  section  3606 
applying  to  the  collection  of  taxes  for  the  payment  of  the 
pro  rata  proportion  of  indebtedness  to  be  borne  by  the  de- 
tached territory.  There  is  nothing  in  the  act  authorizing  an- 
nexation that  is  in  conflict  with  section  3606,  nor  is  that  section 
in  conflict  in  any  manner  with  the  provisions  of  the  annexa- 
tion act.  They  should  therefore  both  stand  as  valid  and  effec- 
tive legislative  provisions  and  be  construed  together.  Terri- 
tory stricken  off  from  one  county  and  annexed  to  another 
has  of  itself  and  alone  no  organization,  or  ofScers  to  act  for 
it,  and  is  necessarily  represented  by  the  oflBcers  of  the  county 
to  which  it  is  annexed  and  becomes  a  part  of  such  county 
and  county  government.  It  was  therefore  competent  and 
proper  for  the  legislature  to  authorize  and  require  Nez  Perce 
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county  and  its  oflScers  to  act  as  the  agent,  representative  or 
trustee  of  and  for  the  territory  annexed  in  the  adjustment  and 
settlement  of  its  business  and  fiscal  relations  with  the  parent 
county.     That  is  what  the  legislature  has  done.     The  issuance 
and  delivering  of  warrants  of  Nez  Perce  county  to  Shoshone 
county  is  merely  an  evidence  of  the  results  of  the  investigation 
and  adjustment  and  of  the  amount  found  due  to  Shoshone 
county  from  the  territory  it  has  lost.     These  warrants  will  be 
payable  ^nly  out  of  taxes  collected  from  the  annexed  territory 
in  the  manner  and  under  the  requirements  and  restrictions 
of  section  3606  of  the  Revised  Statutes,  supra.    Under  these 
provisions  no  greater  rate  of  taxation  can  be  collected  from 
the  segregated  territory  in  any  given  year  than  shall  be  levied 
and  collected  for  the  same  year  in  Shoshone  county  for  the 
purpose  of  defraying  the  indebtedness  of  that  county  existing 
at  the  time  of  the  settlement  and  adjustment  of  liabilities  be- 
tween the  county  of  Shoshone  and  the  segregated  portion. 
The  warrants  issued  by  Nez  Perce  county  as  an  evidence  of  in- 
debtedness will  only  be  payable  as  moneys  shall  be  received 
by  the  treasurer  of  Nez  Perce  county  from  such  taxation. 
They  can  only  be  drawn  against  such  revenue  to  be  raised  in 
the  manner  designated.    This  arrangement  and  these  pro- 
visions entail  no  unusual  complications.    Under  the  existing 
school  laws  of  this  state,  any  school  district  is  authorized  to 
bond  for  the  purpose  of  erecting  school  buildings,  and  in  ad- 
dition thereto*  is  authorized  to  vote  a  special  school  tax  for 
such  district.    Some  of  the  counties  of  the  state  have  as  many 
as  one  hundred  school  districts,  and  each  having  a  different 
rate  of  taxation  for  the  payment  of  interest  and  principal 
on  bonds  and  the  maintenance  of  the  schools.     These  tax 
levies  are  certified  by  the  local  or  school  district  authorities 
to  the  proper  county  official,  and  the  taxes  are  collected  by  the 
tax  collector  in  the  same  manner  as  county  and  state  taxes 
are  collected. 

I  therefore  conclude  that  the  act  of  March  10,  1903,  pro- 
viding for  the  annexation  of  a  portion  of  Shoshone  county 
to  Nez  Perce  county,  is  constitutional  and  valid,  and  that  it 
18  the  duty  of  Nez  Perce  county  to  issue  its  warrants  in  favor 


778  Shoshone  County  v.  Pbopitt.       [11  Idaho, 

Opinion  of  the  Court — Stockslager,  C.  J.,  Concurring. 

of  Shoshone  county  for  the  amount  found  due  and  payable  out 
of  the  revenue  to  be  raised  in  the  manner  herein  designated. 
I  also  conclude  that  such  warrants  will  become  the  liability  of 
Nez  Perce  county  only  to  the  extent  of  its  duties  and  obliga- 
tions as  agent  or  trustee  for  the  segregated  territory  in  the 
collection  of  the  tax  as  the  same  may  be  levied  and  certified 
from  time  to  time  by  Shoshone  county  in  accordance  with  the 
provisions  of  law  hereinbefore  cited.  The  writ  prayed  for 
will  issue  to  the  extent  and  for  the  purposes  herein  decreed. 
No  costs  awarded. 

STOCKSLAGEB,  C.  J.,  Concurring.— I  concur  in  the  con- 
clusion reached  by  Mr.  Justice  Ailshie.  I  can  see  nothing 
but  equity  and  justice  in  this  conclusion.  It  seems  to  me  that 
it  is  the  only  logical  construction  of  section  3,  article  18  of 
our  constitution.  Under  this  provision  of  our  constitution 
and  the  laws  enacted  by  our  legislature  quoted  by  Mr.  Justice 
Ailshie,  it  would  seem  that  when  any  number  of  inhabitants 
of  a  county  desire  to  be  annexed  to  another  county,  the  penalty 
is  that  they  must  pay  their  proportion  of  the  existing  debt 
of  the  mother  county  without  assistance  from  the  county  to 
which  attached.  With  these  constitutional  and  legislative 
enactments  to  guide  them  as  to  their  future  status  in  both 
counties,  they  are  given  the  privilege  of  voting  upon  and  de- 
termining entirely  upon  their  own  responsibility  their  future 
responsibilities.  After  the  legislature  has  given  them  the  right 
to  determine  this  question,  neither  the  mother  county  nor 
the  county  to  which  it  has  been  determined  they  may  decide 
to  be  attached,  or  otherwise,  has  any  voice  in  the  matter;  and 
in  this  case  when  they  decided  by  their  votes  that  they  de- 
sired to  secede  from  Shoshone  county  and  become  attached 
to  Nez  Perce  county,  the  oflScers  of  Nez  Perce  county  could 
do  nothing  other  than  comply  with  the  law  in  appointing 
an  accountant  to  ascertain  the  existing  debts  of  the  two 
counties,  appointing  officers  and  doing  all  things  required  of 
them  to  put  them  under  precinct,  school  and  county  govern- 
ment. They  came  into  Nez  Perce  county  bringing  their 
burdens  for  which  Nei  Peroe  was  in  no  wise  responsible^  and 
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in  equity  should  not  be  required  to  pay.  All  this  beins^  true, 
where  is  the  injustice  ?  Shoshone  county  may  collect  all  that 
territory  owes  her  on  the  debt  existing  at  the  time  of  the 
severance,  and  for  which  Nez  Perce  was  certainly  in  no  wise 
to  be  held  responsible,  holding  the  warrants  of  Nez  Perce  as 
a  guaranty  of  future  payment.  Nez  Perce  has  no  reasonable 
or  valid  complaint,  for  the  reason  that  no  additional  burden 
is  placed  upon  the  tax-payers  for  which  there  is  not  provided 
ample  security  by  the  addition  of  the  new  territory  and  the 
requirement  that  it  must  pay  its  own  obligation.  The  in- 
habitants of  the  annexed  territory  have  less  reason  for  com- 
plaint (we  are  »ot  informed  that  they  are  complaining)  than 
Shoshone  as  it  now  exists  or  Nez  Perce  since  annexation,  as  it 
was  a  privileged  question  with  them,  and  it  is  to  be  presumed 
they  voted  upon  the  question  of  annexation  advisedly  and 
fully  realizing  that  they  could  not  sever  their  relations  with 
Shoshone  county  without  paying  their  portion  of  the  debt 
of  that  county. 

Sullivan^  J.,  dissents. 


(February  5,  1906.) 
SANDSTROM  v.  SMITH. 

[84  Pac.  1060.] 

Bnx  OF  Exceptions — Extension  of  Time  foe  Settlement. 

1.  Where  the  time  allowed  by  statute  or  order  of  the  trial  judge 
under  section  4430  of  the  Revised  Statutes  for  the  preparation, 
service  and  presentation  of  a  statement  or  bill  of  ezceptiona  has 
expired;  the  court  has  no  authority  to  grant  further  extensions  for 
such  purpose. 

2.  Orders  made  by  the  court  or  judge  thereof  in  any  pending 
litigation  should  be  filed  and  become  a  part  of  the  files  of  the  case 
and  should  not  be  withheld  therefrom  by  anyone. 

( Syllabus  by  the  court.) 

APPEAL    from  the   District    Court  in  and  for  Bingham 
County.    Honorable  J.  M.  Stevens,  Judge. 
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From  aa  order  made  by  the  district  judge  refusing  to  grant 
an  extension  of  time  in  which  to  prepare,  serve  and  file  his 
bill  of  exceptions  and  statement,  plaintiff  appealed.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Charles  A.  Merriman,  for  Appellant 

That  a  party  may  have  an  extension  of  time  to  present  and 
have  allowed  a  bill  of  exceptions,  after  the  statutory  time  has 
expired,  by  showing  that  he  is  not  guilty  of  laches,  and  any 
neglect  on  his  part  is  excusable,  under  the  authorities  is  dear. 
(Rev.  Stats.  1887,  sec.  4229 ;  Hoehnan  v.  New  York  Dry  Goads 
Co.,  8  Idaho,  66,  67  Pac.  79^  Stonesiferv.Kilbum,  94  Cal.  33, 
29  Pac.  332;  Cole  v.  Wilcox,  99  Cal.  549,  34  Pac.  114;  Jerome 
V.  Donovan,  117  Mich.  19,  75  N.  W.  143;  0<Mey  v.  Davidson, 
103  Wis.  98,  79  N.  W.  27.)     The  court  will  notice  that  under 
the  law  if  any  doubt  exists  in  the  mind  of  this  court  as  to  our 
rights  in  the  premises,  as  we  have  a  right  to  infer,  there  must 
have  been  in  the  mind  of  the  court  below,  as  shown  by  the 
length  of  time  taken  by  him  to  pass  on  this  question,  that 
doubt  should  be  resolved  in  favor  of  the  appellant,  so  that  the 
full  merits  of  the  litigation  may  be  presented.     {Buell  v. 
Emrich,  85  Cal.  116,  24  Pac.  644;  Wolff  v.  Canadian  Pac.  Ey. 
Co.,  89  Cal.  322,  26  Pac.  825;  Grady  v.  Donahoo,  108  Cal.  211, 
41  Pac.  41;  Harbaugh  v.  Honey  Lake  Valley  L.  is  W.  Co.. 
109  Cal.  70,  41  Pac.  792;  Flagg  v.  Puterbaugh,  98  Cal.  134, 
32  Pac.  863.)     The  court  or  judge  has  the  power  to  grant  the 
extension  of  time  asked  for  in  this  case,  and  the  time  may  be 
extended  by  stipulation  of  the  attorneys  of  the  respective 
parties  to  the  suit  beyond  the  time  limited  under  the  statute. 
(Rev.  Stats.  1887,  4932;  Simpson  v.  Budd,  91  Cal.  488,  27  Pac 
758.)     Now,  as  to  the  construction  given  to  orders  of  this 
class,  we  claim  that  it  means  ''from  and  after  the  time  so 
limited  by  the  statute  and  not  from  the  date  of  the  order." 
This  would  give  us  until  March  1,  1905,  within  which  to  file 
our  application.    That  being  true  it  must  have  been  filed 
in  time.     {Eneric  v.  Alvarado,  64  Cal.  529-541,  2  Pac.  418- 
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420 ;  Spelling  on  New  Trial  and  Appellate  Procedure,  p.  656, 
sec.  364.) 

Holden,  Holden,  Holden  &  Holden,  for  Respondent 

Five  days  after  appellant's  time  had  expired  under  the 
order  of  the  court,  he  filed  his  petition  for  thirty  days  further 
time  within  which  to  file  his  motion  for  a  new  trial  and  his 
bill  of  exceptions.  The  court  was  without  jurisdiction  to 
grant  further  time.  (Swartz  v.  Davis,  9  Idaho,  238,  74  Pac. 
800.)  We  contend  that  appellant's  second  assignment  of 
error  is  not  well  taken.  Objection  may  be  made  to  the  settle- 
ment of  the  statement,  on  the  ground  that  the  time  for  settle- 
ment has  expired.  (Hoehnan  v.  New  York  Dry  Ooods  Co.,  8 
Idaho,  66,  67  Pac.  796.) 

AILSHIE,  J. — This  is  an  appeal  from  an  order  made  by 
the  district  judge  refusing  to  grant  appellant  an  extension 
of  time  in  which  to  prepare  and  present  his  bill  of  exceptions 
and  statement  on  motion  for  new  trial  and  on  appeal.  Notice 
of  rendition  and  entry  of  judgment  in  the  case  was  served  on 
the  attorney  for  plaintiff  and  appellant  on  the  nineteenth  day 
of  December,  1904.  Thereafter,  the  plaintiff  applied  to  the 
trial  judge  for  an  extension  of  time  for  the  preparation  and 
presentation  of  a  bill  of  exceptions,  and  the  judge  thereupon 
made  his  order,  which  is  as  follows:  "It  is  therefore  ordered 
and  adjudged  that  said  plaintiff  do  have  sixty  days  from  this 
date  within  which  to  prepare  and  file  his  bill  of  exceptions 
and  file  a  motion  in  this  case  as  provided  in  this  case."  This 
order  is  not  dated,  but  was  filed  by  the  clerk  of  the  court  on 
December  23,  1904.  The  plaintiff  thereafter  applied  to  the 
district  judge  for  a  further  extension  of  thirty  days  for  the 
same  purpose,  and  the  petition  therefor  appears  to  have  been 
subscribed  and  sworn  to  by  the  plaintiff  on  the  twenty-fifth 
day  of  February,  1905,  and  the  same  was  duly  verified  by  his 
attorney  on  the  following  day.  A  further  aflftdavit  in  support 
thereof  was  made  by  plaintiff's  attorney.  This  application, 
and  the  afi&davits  in  support  thereof,  appear  to  have  been  filed 
by  the  clerk  of  the  district  court  on  February  28,  1905.    The 
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attorneys  for  the  defendants  filed  objections  to  this  petition, 
and  thereupon  the  attorney  for  plaintiff  filed  what  is  desig- 
nated an  ** amendment  to  petition  for  extension  of  time.'" 
After  a  hearing  on  the  application  agid  objections  thereto,  the 
trial  judge  made  and  entered  an  order  refusing  and  denying 
the  application  on  the  grounds  that  the  time,  under  the  pre- 
vious order,  had  expired  prior  to  the  last  application  for  ex- 
tension, and  that  he  was  therefore  without  authority  of  law 
to  grant  further  time.  The  appellant  contends  that  he  should 
have  been  granted  further  time  under  the  provisions  of  section 
4229  of  the  Revised  Statutes,  on  the  ground  of  surprise  and 
excusable  neglect.  Under  the  statute,  section  4430  of  the 
Revised  Statutes,  the  appellant  was  entitled  to  ten  days  from 
and  after  the  nineteenth  day  of  December  in  which  to  prepare, 
serve  and  present  his  bill  of  exceptions,  and  if  the  sixty  days' 
extension  should  run  from  December  29th,  this  last  applica- 
tion would  have  been  in  time,  and  appellant  contends  that 
such  was  his  understanding,  and  that  he  did  not  intend  that 
the  judge's  order  granting  the  extension  should  be  filed  until 
the  date  on  which  his  statutory  time  would  expire,  namely, 
December  29th. 

He  further  claims  and  shows  by  his  affidavit  that  he  in- 
tended to  hold  this  order  until  that  date  and  then  file  it,  but 
that  by  some  mistake  or  inadvertence  the  order  was  placed 
among  the  other  papers  in  the  case  and  was  filed  by  the  clerk 
without  direction  or  authority  from  anyone.  This  is  the  sum 
of  the  whole  contention  in  the  case.  The  order  granting  the 
extension  clearly  provides  that  the  sixty  days  shall  commence 
to  run  from  the  date  of  making  the  order.  We  are  not  in- 
formed as  to  when  this  order  was  actually  made  by  the  trial 
judge.  The  presumption  therefore  follows,  in  the  absence  of 
any  other  showing,  that  it  was  made  on  the  date  it  was  filed. 
It  is  quite  clear  that  it  was  not  made  after  that  date.  If  the 
judge  had  intended  this  order  to  commence  to  run  from  any 
other  date  than  that  on  which  he  made  it,  he  would  or  should 
have  so  designated.  On  the  other  hand,  the  proper  place  for 
orders  made  by  a  court  or  the  judge  thereof  is  among  the  files 
of  the  court  in  the  particular  case.     Indeed,  the  practice  of 


Feb.  1906.]  Sandstrom  v.  Smith.  783 

Opinion  of  the  Court — Sullivan,  J.,  on  Rehearing. 

securing  orders  and  then  retaining  or  withholding  them  from 
the  files  is  one  that  cannot  be  commended  and  should  not  be 
encouraged. 

The  showing  made  by  appellant's  counsel  as  to  his  intention 
and  understanding  with  reference  to  the  order  filed  December 
23d,  is  not  such  a  showing  as  will  bring  him  within  the  pro- 
visions of  section  4229,  supra.  Under  the  showing  made  in 
this  case,  the  sixty  days  clearly  began  to  run  on  December 
23d,  and  the  time  had  therefore  expired  prior  to  plaintiflF's 
application  for  a  further  extension,  and  the  court  was  with- 
out jurisdiction  or  authority  to  make  the  order.  (Swartz  v. 
Davis,  9  Idaho,  238,  74  Pac.  800;  Braum  v.  Hanley,  3  Idaho, 
219,  28  Pac.  425;  Hoehnan  v.  New  York  Dry  Goods  Co,,  8 
Idaho,  66,  67  Pac.  796.) 

The  order  appealed  from  will  be  affirmed.  Costs  awarded 
in  favor  of  respondents. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  BEHEARIKa. 

SULLIVAN,  J. — A  petition  for  rehearing  has  been  filed  in 
this  case,  and  counsel  seems  to  place  reliance  on  a  stipulation 
in  writing  signed  by  opposing  counsel  granting  an  extension 
of  the  time  in  which  to  prepare  and  serve  a  proposed  statement 
or  bill  of  exceptions.  Counsel  contends  that  the  attorneys  for 
respondent  had  power  to  bind  their  clients  in  that  stipulation. 
The  trouble  with  this  contention  is  that  the  stipulation  signed 
by  counsel  cuts  no  figure  in  the  case  whatever.  That  was  a 
stipulation  granting  the  appellant  ten  days  in  which  to  pre- 
pare and  serve  a  proposed  statement  or  bill  of  exceptions. 
Counsel  for  appellant  had,  under  the  statute,  ten  days  for  that 
purpose,  which  time  expired  on  the  twenty-ninth  day  of  De- 
cember, 1904.  Counsel  thereafter  procured  an  order  of  the 
court  extending  that  time  for  sixty  days  from  the  twenty- 
third  day  of  December,  1904.  Counsel  for  appellant  at- 
tempts to  explain  the  order  of  the  court  and  contends  that  it 
was  intended  to  date  from  December  29th,  instead  of  the 
23d,  1904.     The  order  speaks  for  itself  and  extends  the  time 
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for  sixty  days  from  the  23d.  The  stipulation  signed  by  re- 
spective counsel  has  no  part  whatever  in  the  decision  of  this 
case.  If  counsel  for  appellant  has  made  a  mistake,  that  may 
be  unfortunate,  but  under  the  facts  of  this  case  we  cannot 
give  him  relief,  and  the  petition  for  rehearing  is  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(February  5,  1906.) 

STATE  V.  MILES. 
[83   Pac   697.] 

Motion  to  Dismiss — Service  or  Teansgript  and  Beixp  or  Appellant 
ON  Attorney  General — State  Adverse  Party. 

1.  Where  it  is  shown  that  the  transcript  and  brief  of  appeUant 
has  not  been  served  on  the  adverse  party  or  his  attorney,  as  required 
by  the  rules  of  this  court,  the  appeal  wiU  be  dismissed  on  motion. 

2.  On  an  appeal  by  the  defendant  in  a  criminal  case  the  state 
is  an  adverse  party,  and  the  attorney  general  of  the  state  is  the 
attorney  for  the  state  on  said  appeal,  and  the  brief  of  appeHant 
and  transcript  of  the  record  must  be  served  on  him  as  reipiired  by 
the  rules  of  this  court. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Bannock  County. 
Honorable  Alfred  Budge,  Judge. 

Defendant  was  convicted  of  the  crime  of  burglary  and 
appealed  to  this  court.  On  motion  the  appeal  was  dismissed 
on  the  ground  that  the  appellant  failed  to  serve  a  copy  of  the 
transcript  and  his  brief  on  the  attorney  generaL 

The  facts  are  stated  in  the  opinion. 

Hawley,  Puckett  &  Hawley,  Amici  Curiae. 

J.  J.  Quheen,  Attorney  General,  and  Edwin  Snow,  for  fhe 

State. 

The  respondent's  motion  to  dismiss  is  based  upon  the  fact 
that  no  service  of  the  transcript  or  brief  herein  has  ever  been 
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made  upon  the  attorney  general.  The  attorney  general  is  by 
law  charged  with  the  duty  of  representing  the  people  of  the 
state  or  of  any  county  thereof  in  this  court.  (Rev.  Stats.,  sec. 
250,  subd.  1.)  It  has  been  repeatedly  held  that  the  attorney 
general,  or  someone  acting  by  his  authority,  is,  in  criminal 
causes,  the  sole  and  exclusive  representative  of  the  people  in 
the  supreme  court.  (People  v.  Pacheco,  29  Cal.  210;  Stewart 
V.  State,  24  Ind.  142 ;  State  v.  Fleming,  13  Iowa,  433 ;  People 
V.  Swift,  59  Mich.  529,  26  N.  W.  694;  People  v.  Buri,  51  Mich. 
199,  16  N.  W.  378 ;  People  v,  Navarre,  22  Mich.  1.)  The  rules 
of  this  court  are  explicit  on  the  point  we  raise.  (See  par.  9, 
rule  27;  par.  10,  rule  27;  par.  3,  rule  6.) 

SULLIVA$T,  J. — The  appellant  in  this  case  was  convicted 
of  the  crime  of  burglary  and  sentenced  to  a  term  of  five  years 
in  the  state  penitentiary.  The  attorney  general  moved  to  dis- 
miss the  appeal  (1)  on  the  ground  that  no  copy  of  the  tran- 
script of  the  record  was  ever  served  upon  the  respondent  or  its 
attorney,  and  no  written  evidence  of  such  service  had  been 
filed  as  provided  in  paragraph  9  of  rule  27  of  the  rules  of  this 
court.  As  to  that  ground  of  said  motion,  paragraph  9  of  rule 
27  of  the  rules  of  this  court  provides  that  in  all  cases  where 
an  appeal  is  perfected,  transcripts  of  the  record  (showing 
the  date  of  filing  and  the  undertaking  on  appeal)  must  be 
served  upon  the  adverse  party  and  filed  in  this  court  with- 
in sixty  days  after  the  appeal  is  perfected,  and  written  evi- 
dence of  the  service  of  the  transcript  upon  the  adverse  party 
must  be  filed  therewith.  The  appellant  failed  to  comply  with 
the  provisions  of  that  rule.  The  second  ground  of  the  motion 
is  that  no  copy  of  the  transcript  after  the  same  had  been 
printed  was  ever  served  upon  the  respondent  or  its  attorney 
as  provided  by  paragraph  10  of  rule  27  of  said  rules.  Para- 
graph 10  of  rule  27  provides  that  after  the  transcript  is 
printed,  a  copy  thereof  shall  be  served  upon  the  adverse  party 
or  his  attorney.  That  rule  has  not  been  complied  with  by  the 
appellant.  The  third  ground  of  the  motion  is  that  no  copy  of 
the  brief  of  appellant  has  ever  been  served  upon  the  respond- 
ent or  its  attorney  as  provided  by  paragraph  3  of  rule  6  of 
Idaho,  Vol.  11^50 
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said  mles.  Paragraph  3  of  rale  6  of  the  roles  of  this  court 
provides  that  the  brief  of  appellant  in  both  civil  and  criminal 
cases  must  be  served  within  ten  days  after  the  filing  of  the 
transcript,  which  was  not  done  in  the  case  at  bar.  In  the  case 
at  bar  a  printed  transcript  was  prepared  by  the  attorney  of 
the  appellant,  and  it  was  the  duty  of  the  appellant  or  his 
counsel  to  serve  both  the  transcript  and  his  brief  on  the  at- 
torney general  at  the  time  and  in  the  manner  required  by 
the  rules  of  this  court.  Paragraph  3  of  rule  6  has  been 
amended  since  this  appeal  was  taken  and  requires  the  ap- 
pellant in  criminal  cases  to  serve  his  brief  both  on  the  county 
attorney  and  the  attorney  general.  Counsel  for  defendants 
in  criminal  cases  on  taking  an  appeal  should  see  to  it  that  the 
rules  of  this  court  are  complied  with  in  regard  to  the  service 
of  both  transcript  and  brief.  The  attorney  general  is  by  law 
charged  with  the  duty  of  representing  the  people  of  the  state 
in  cases  in  this  court  in  which  the  state  or  the  people  is  a 
party.  Subdivision  1  of  section  250  of  the  Revised  Statutes, 
as  amended  by  Laws  of  1901,  page  163,  provides:  *'It  is  the 
duty  of  the  attorney  general :  1.  To  attend  the  supreme  court 
and  prosecute  or  defend  all  causes  to  which  the  state  or  any 
officer  thereof,  in  his  official  capacity,  is  a  party;  and  all 
causes  to  which  any  county  may  be  a  party,  unless  the  in- 
terest of  the  county  is  adverse  to  the  state  or  some  officer 
thereof  acting  in  his  official  capacity.'*  It  has  been  repeat- 
edly held  in  other  states  under  statutory  provisions  similar 
to  the  one  above  quoted  that  the  attorney  general,  or  some 
one  acting  by  his  authority,  is  the  sole  and  exclusive  repre- 
sentative of  the  people  in  the  supreme  court.  {People  v. 
Pacheco,  29  Cal.  210;  Stewart  v.  State,  24  Ind.  142;  State  v. 
Fleming,  13  Iowa,  443;  People  v.  Swift,  59  Mich.  529,  26  N. 
W.  694;  People  v,  Burt,  51  Mich.  199,  16  N.  W.  378;  People 
V,  Navarre,  22  Mich.  1.) 

In  a  criminal  case  in  which  the  defendant  appeals,  the 
state  is  the  adverse  party  and  the  attorney  general  is  the  at- 
torney for  the  state  in  all  such  appeals,  and  is  charged  with 
the  duty  of  looking  after  and  attending  to  the  state's  interests, 
and  a  copy  of  the  transcript  and  brief  of  the  appellant  must  be 
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served  on  him  as  required  by  the  rules  of  this  court.  In  this 
case  there  has  been  such  an  utter  violation  of  the  rules  of  this 
court  in  that  regard  that  the  motion  to  dismiss  the  appeal  must 
be  granted,  and  it  is  so  ordered. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(February  7,  1906.) 

CORKER  V.  ELMORE  COUNTY. 

[84  Pac.  509.] 

Motion  to  Dismiss — County  a  Pabty — Servicb  of  Transcript  and 
Brief  of  Appellant  on  Attorney  General. 

1.  Under  the  provisions  of  subdivision  1  of  section  250  of  the  Be- 
yised  Statutes,  as  amended  bj  Laws  of  1901,  page  163,  the  attorney 
general  of  this  state  is  the  attorney  for  a  county  when  it  is  a  party 
in  a  case  on  appeal,  unless  the  interest  of  the  county  is  adverse  to 
the  state  or  some  officer  thereof,  acting  in  his  official  capacity,  and 
in  such  case,  under  the  provisions  of  paragraph  9,  rule  27  of  the 
rules  of  this  court,  the  transcript  on  appeal  must  be  served  on  him 
as  required  by  said  rule. 

2.  The  briefs  of  appellant  in  such  cases  must  also  be  served  on 
the  attorney  general  as  provided  by  paragraph  3  of  rule  6  of  the 
rules  of  this  court. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Elmore  County.    Hon- 
orable Lyttleton  Price,  Judge. 

Motion  to  dismiss  appeal.     Granted. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

W.  C.  Howie,  for  Appellant,  cites  no  authorities  on  the 
points  decided. 

J.  J.  Guheen,  Attorney  General,  and  Edwin  Snow,  for  Re- 
spondent. 
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SULLIVAN,  J. — This  is  an  appeal  from  a  judgment  of  the 
district  court  on  an  appeal  from  an  order  of  the  board  of 
county  commissioners  of  Ehnore  county  allowing  a  certain 
claim  against  the  county.  A  motion  has  been  made  by  the 
attorney  general  to  dismiss  the  appeal  upon  the  ground  that 
the  notice  of  appeal  was  not  served  upon  the  adverse  party 
or  his  attorneys,  aiid  that  no  affidavit  of  such  service  appears 
in  the  record.  It  appears  from  the  record  that  one  Daniel 
W.  Shetler  appeared  for  the  county  in  the  court  below  and 
that  he  resides  at  Glenn's  Ferry  in  said  Elmore  county,  and 
that  the  attorney  for  appellant,  on  the  twenty-eighth  day  of 
February,  1905,  served  a  copy  of  the  notice  of  appeal  by 
mail  upon  said  Shetler.  While  the  affidavit  of  service  states 
that  the  copy  was  mailed  to  Shetler  on  the  twenty-eighth  day 
of  February,  1905,  the  jurat  bears  date  of  the  twenty-fourth 
day  of  February,  1905.  The  latter  date  is  shown  by  the 
affidavit  of  the  attorney  for  appellant  to  have  been  a  mistake, 
and  that  it  was  actually  sworn  to  on  the  twenty-eighth  day  of 
February.  Shetler  having  been  the  attorn^  for  the  county 
in  the  court  below,  it  was  proper  to  serve  the  notice  of  appeal 
upon  him.  The  affidavit  of  the  service  of  the  notice  of  appeal 
and  the  affidavit  explanatory  thereof  are  sufficient  to  Aow 
the  service  of  the  notice  of  appeal. 

The  second  ground  of  the  motion  is  that  no  service  of  the 
transcript  or  of  appellant's  brief  has  ever  been  made  upon  the 
attorney  general.  It  is  contended  that  the  attorney  general  is 
the  only  officer  authorized  by  law  to  receive  and  acknowledge 
service  of  the  transcript  and  brief  in  all  cases  wherein  the 
state  or  any  county  of  the  state  is  a  party.  Under  the  pro- 
visions of  subdivision  1  of  section  250  of  the  Revised  Statutes, 
as  amended  by  Laws  of  1901,  page  163,  it  is  made  the  duty  of 
the  attorney  general  to  attend  the  supreme  court  and  prosecute 
or  defend  all  causes  to  which  the  state  or  any  officer  thereof, 
in  his  official  capacity,  is  a  party,  and  all  causes  to  which  any 
county  may  be  a  party,  unless  the  interest  of  the  county  is 
adverse  to  the  state  or  some  officer  thereof,  acting  in  his  offi- 
cial capacity.  In  the  case  at  bar  it  is  not  claimed  that  the 
interest  of  the  county  is  adverse  to  the  state  or  to  some  officer 
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thereof,  acting  in  his  official  capacity,  and  after  the  case  at 
bar  was  appealed  to  this  court  the  attorney  general  became  the 
attorney  for  the  county,  and  the  transcript  on  appeal,  under 
the  provisions  of  paragraphs  9  and  10  of  rule  27  of  rules  of 
this  court,  should  have  been  served  upon  him,  and  under  the 
provisions  of  paragraph  3  of  rule  6,  the  brief  of  the  appel- 
lant should  have  been  served  upon  the  attorney  general.  In 
the  case  at  bar  the  transcript  was  filed  in  this  court  on  April 
28,  1905,  and  the  cause  set  for  hearing  on  the  third  day  of 
January,  1906,  and  up  to  that  date  the  attorney  general  had 
no  notice  whatever  that  there  was  such  a  case  pending  in  this 
court.  While  we  dislike  to  dismiss  a  case  on  what  is  termed 
a  technicality,  the  loose  practice  in  regard  to  such  appeals  as 
the  one  at  bar  must  be  checked  and  the  rules  of  this  court  must 
be  complied  with  in  regard  to  the  service  of  transcript  and 
briefs  on  appeal. 

In  the  case  of  State  v.  Miles,  ante,  p.  784,  83  Pao.  697, 
decided  by  this  court  at  the  November  term,  1905,  counsel  for 
respondent  had  failed  and  neglected  to  serve  the  transcript 
on  appeal  and  the  brief  of  the  appellant  on  the  attorney  gen- 
eral, and  that  case  was  dismissed  on  motion.  The  motion  must 
be  sustained  and  the  case  is  dismissed,  with  costs  in  favor  of 
respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(February  7,  1906.) 


DOUGAL  V.  EBT. 
[85  Pac.  102.] 

OftDEB  DiSSOLVINO  INJUNCTION — ^JUDGMENT  AOAmST  SUSBTHS  ON  IN- 
JUNCTION Bonds — When  Liability  on  Injunction  Bond  Abises. 
1.  Affidavits  and  papers  that  are  not  shown  to  have  been  pre- 
sented to  the  court  or  judge  thereof  at  the  hearing  on  a  motion  to 
dissolve  an  injunction,  and  appear  from  the  judge's  certificate 
not  to  have  been  used  or  considered  by  him  on  such  hearing. 
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eannot  be  considered  by  this  court  on  appeal  from  an  order  made 
granting  or  denying  such  motion. 

2.  Where  the  trial  court  or  judge  thereof  refuses  to  consider 
affidavits  or  other  papers  or  evidence  offered  on  the  part  of  either 
plaintiff  or  defendant,  exception  to  such  ruling  must  be  saved  and 
the  rejected  evidence  must  be  incorporated  in  a  bill  of  exceptions 
or  certified  to  by  the  judge  as  having  been  presented  and  rejected  in 
order  to  be  considered  on  appeal. 

3.  Where  a  claim  is  made  against  the  sureties  on  an  injunction 
bond  for  costs,  damages  or  counsel  fees  on  breach  of  the  bond,  the 
sureties  .are  entitled  to  their  day  in  court  and  the  right  to  defend 
against  the  demand,  and  it  is  error  for  the  court  or  judge  thereof 
to  summarily  enter  judgment  against  the  sureties  on  the  diasolution 
of  the  injunction. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  in  and  for  Bingham  County. 
Honorable  J.  M.  Stevens,  Judge. 

Prom  an  order  dissolving  a  temporary  injunction  and  di-        j 
recting  judgment  for  costs  and  damages  against  the  sureties 
on  the  injunction  bond,  plaintiff  and  his  sureties  appealed 
Affirmed  as  to  the  order  dissolving  the  injunction  and  reversed 
as  to  the  order  directing  judgment  against  the  sureties. 

The  facts  are  stated  in  the  opinion. 

Charles  A.  Merriman,  for  Appellant 

The  court  erred  in  not  considering  the  affidavits  filed  on  be- 
half of  appellant  herein,  upon  the  hearing  to  dissolve  said  tem- 
porary injunction.  (Rev.  Stats.  1887,  sec.  4295;  FcUkenburgv. 
Lucy,  35  Cal.  52,  95  Am.  Dec.  76.)  We  claim  that  the  court  : 
erred  in  dissolving  the  temporary  injunction  on  the  showing  j 
made  on  behalf  of  the  respondents  herein.  (Rev.  Stats.  1887, 
sees.  3396,  4295;  Staples  v.  Rossi,  7  Idaho,  618,  65  Pac.  67; 
Price  V,  Once,  10  Idaho,  443,  79  Pac.  387 ;  Myer  v.  First  Nat. 
Bank,  10  Idaho,  175, 77  Pac.  334-336 ;  KindaU  v.  Lincoln  Hardr 
ware  Co.,  8  Idaho,  664,  70  Pac.  1056 ;  McConnell  v.  Langdon,Z 
Idaho,  157,  28  Pac.  403;  High  on  Injunctions,  sees.  1133-1135, 
pp.  1253,  1254;  Marks  v.  Weinstock,  Lubin  &  Co.,  121  Cai. 
53,  53  Pac.  362.)     In  this  connection  we  desire  to  call  the 
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court's  attention  to  the  fact  that  the  afiSdavit  for  the  fore- 
closure of  the  chattel  mortgage  is  wholly  insufficient  un- 
der the  law,  and  was  never  served  on  the  appellant .  or 
anyone  else  as  shown  by  said  record,  which  was  necessary 
in  order  to  give  the  officer  jurisdiction  to  proceed  with 
the  foreclosure  of  said  chattel  mortgage.  (Rev.  Stats.  1887, 
sec.  3391;  Laws  1905,  129;  Rev.  Stats.  1887,  sec.  3392, 
3395;  Blumaur 'Frank  Drug  Co,  v,  Branstetter,  4  Idaho,  557, 
95  Am.  St.  Rep.  151,  43  Pac.  575;  Marchand  v,  Ronaghan, 
9  Idaho,  95,  76  Pac.  731 ;  Rein  v.  Calloway,  7  Idaho,  634,  65 
Pac.  63.)  We  contend  on  behalf  of  the  appellant  that  said 
chattel  mortgage  is  null  and  void  as  against  the  appellant  here- 
in and  those  claimed  by,  through  and  under  him,  because  the 
description  of  the  property  therein  set  forth  is  wholly  insuffi- 
cient to  put  anyone  on  notice  under  the  law.  (Jones  on  Chat- 
tel Mortgages,  sec.  62 ;  6  Cyc.  1022 ;  McConnell  v.  Langsdon,  3 
Idaho,  157,  28  Pac.  403 ;  McDermed  v.  Hutchison  Wholesale 
Grocery  Co,,  63  Kan.  884,  65  Pac.  668 ;  Rocheleau  v.  Boyle,  11 
Mont.  451,  28  Pac.  872;  In  re  Jones,  123  Fed.  128.)  Said 
chattel  mortgage  is  also  defective  because  it  is  alleged  to  be 
given  on  a  stock  of  goods  with  power  to  sell  in  the  usual 
course  of  trade,  etc.,  and  is  therefore  void  under  the  law  as 
to  purchase  without  notice.  (Wells,  Fargo  &  Co.  v,  Alturas 
Com,  Co.,  6  Idaho,  506,  56  Pac.  165 ;  Lewiston  Nat.  Bank  v. 
Martin,  2  Idaho,  734,  23  Pac.  920.)  Said  chattel  mortgage 
was  also  defective  because  it  attempts  to  cover  after-acquired 
goods  placed  in  stock  by  the  mortgagor,  and  is  therefore  void 
as  to  appellant  as  bona  fide  purchaser  without  notice  under 
the  law.  (Jones  on  Chattel  Mortgages,  sees.  138,  139,  154, 
157;  6  Cyc.  1041,  1043,  1044;  Long  v.  Hines,  40  Kan.  216,  10 
Am.  St.  Rep.  189,  16  Pac.  339;  Mowry  v.  White,  21  Wis.  417; 
Cudworth  v.  Scott,  41  N.  H.  456;  Jones  v.  Richardson,  10 
Met.  493;  Cressey  v.  Sabre,  17  Hun,  120;  Oitting  v.  Nelson, 
86  111.  591;  Tomlinson  v.  Greenfield,  31  Ark.  557;  Chapman 
V.  Weimer,  4  Ohio  St.  481 ;  Ottis  v.  Sill,  8  Barb.  102.)  Under 
our  practice,  as  we  understand  it,  after  the  dissolution  of  the 
injunction,  the  parties  in  whose  favor  the  bond  was  given  are 
required  to  bring  a  separate  action  to  enforce  their  claims 
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against  the  sureties  on  the  injunction  bond.  (High  on  In- 
junctions, p.  1230,  sec.  1642;  Boise  City  v.  Randell,  8  Idaho, 
119,  66  Pac.  938;  Rice  v.  Cook,  92  Cal.  144,  28  Pac.  219.) 
The  alleged  action  or  claim  on  the  injunction  bond  against 
the  sureties  Bybee  and  La  Rue  was  prematurely  made  and 
brought,  as  no  right  of  action  had  accrued  thereon  when  the 
alleged  judgment  in  this  case  is  said  to  have  been  rendered 
against  the  sureties  on  said  bond,  as  the  original  case  in  which 
said  bond  is  given  had  not  been  *' finally'*  determined  and  the 
right  of  action  on  said  bond  did  not  accrue  until  that  time. 
(Rev.  Stats.  1887,  4291;  High  on  Injunctions,  sec.  1649; 
Dougherty  v,  Dore,  63  Cal.  170;  Bemis  v.  Gannett,  8  Neb.  236; 
Bank  of  Monroe  v.  Oifford,  65  Iowa,  648,  22  N.  W.  913 ;  Brown 
V,  Oalena  &  JIf .  Co.,  32  Kan.  528,  4  Pac.  1013 ;  Qray  v.  Veirs, 
33  Md.  159;  Penney  v,  Holhurg,  53  Miss.  567;  Cohn  v.  Leh- 
mon,  93  Mo.  574,  6  S.  W.  267.) 

J.  Ed.  Smith,  for  Respondent. 

**The  modem  doctrine  of  injunctions  for  temporary  pur- 
poses is  tersely  and  correctly  stated  in  16  American  and  Eng- 
lish Encyclopedia  of  Law,  second  edition,  345 A  pre- 
liminary injunction  will  never  be  granted  unless  from  the 
pressure  of  an  urgent  necessity.  The  damage  threatened,  and 
which  it  is  legitimate  to  prevent  during  the  pendency  of  the 
suit,  must  be  in  an  equitable  point  of  view,  of  irreparable 
character."  {Staples  v.  Rossi,  7  Idaho,  624,  65  Pac.  67; 
Kendall  v.  Lincoln  Hardware  etc,  Co,,  8  Idaho,  664,  70  Pac 
1056 ;  McConnell  v.  Langdon,  3  Idaho,  157,  28  Pac.  403.)  Ail 
the  allegations  as  to  the  mortgage  being  null  and  void,  great 
irreparable  injury,  no  adequate  remedy  at  law  and  multi- 
plicity of  suits,  are  mere  conclusions  of  law.  The  court  had 
power  and  authority  to  dissolve  or  modify,  and  on  dissolving 
the  injunction,  to  have  those  damages  assessed  under  its  own 
direction  and  render  judgment  against  the  sureties  as  an 
incident  to  the  principal  suit.  {Tyler  Min.  Co,  v.  Last 
Chance  Min,  Co,,  90  Fed.  15,  32  C.  C.  A.  498.)  We  submit 
the  following  reasons  why  the  appellant  has  no  cause  of  ac- 
tion against  the  respondents,  at  law  or  in  equity,  and  no 
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Standing  before  a  court  of  either:  1.  Plaintiff  alleges  the  pur- 
chase by  himself  of  a  stock  of  goods  and  a  business,  in  bulk, 
and  fails  to  allege  that  the  purchase  was  in  accordance  with 
the  laws  of  Idaho,  governing  such  purchases,  and  hence  we 
claim  that  even  if  he  had  no  notice  of  the  mortgage  the  valid- 
ity of  which  he  seeks  to  attack  herein,  he  was  not  an  innocent 
purchaser.  2.  He  failed  to  take  an  inventory  and  does  not 
know  or  even  attempt  to  describe  in  his  pleadings  what  he 
purchased  of  the  mortgagor.  This  is  a  badge  of  fraud.  (14 
Ency.  of  Law,  516;  Chamberlein  v.  Darrance,  69  Ala.  40; 
Cocke  V.  Carrington  Shoe  Co,  (Miss.),  18  South.  683.)  3. 
He  purposely  and  negligently  mixed  and  confused  the  goods 
purchased  with  other  goods  purchased  later,  which  is  another 
and  stronger  badge  of  fraud.  (7  Gyc.  36;  Burns  v.  Camp- 
bell, 71  Ala.  271;  Simmons  v,  Jenkins,  76  111.  479;  Merchants' 
Nat.  Bank  v.  McLaughlin,  2  Fed.  128,  1  McCrary,  258,  and 
numerous  cases  cited  in  7  Cyc.  36,  from  Massachusetts,  New 
York,  and  North  Carolina.)  4.  Appellant,  having  bought  the 
stock  of  the  mortgagor  with  full  knowledge  of  the  existence 
of  the  mortgage,  he  was  in  privity  with  the  parties  thereto, 
and  cannot  question  its  validity,  and  had  no  other  or  greater 
rights  than  the  mortgagor.  (Wells,  Fargo  is  Co.  v.  Aliuras 
Commercial  Co.,  6  Idaho,  506,  56  Pac.  165;  5  Ency.  of  Law, 
995,  citing  Cassidy  v.  Harrelson,  1  Colo.  App.  458,  29  Pac. 
525;  Arnold  v.  Stock,  81  HI.  407;  Black  v.  Robinson,  61  Miss. 
54;  Sanford  v.  Duluth  etc.  Elevator  Co.,  2  N.  Dak.  6,  48  N. 
W.  434 ;  Russell  v.  Fillmore,  15  Vt.  130 ;  Hammond  v.  Plimp- 
ton, 30  Vt.  333 ;  Commercial  Nat.  Bank  v.  Davidson,  18  Or. 
57,  22  Pac.  517 ;  Martin  v.  Michael,  23  Mo.  50,  66  Am.  Dec. 
656 ;  Davis  v.  Ranson,  18  111.  396 ;  Simpson  v.  Vose,  31  Kan. 
230,  1  Pac.  601;  Blumaur-Frank  Drug  Co.  v.  Branstetter,  4 
Idaho,  557,  95  Am.  St.  Rep.  151,  43  Pac.  575.)  5.  The  com- 
plaint  fails  to  state  either  of  three  facts  which  are  essential, 
and  which  must  appear  in  this  case,  before  an  injunction  can 
legally  stand:  (a)  That  a  great  or  an  irreparable  injury  will 
be  done  to  plaintiff,  unless  defendant  is  restrained  and  en- 
joined; (b)  That  to  enjoin  defendant  will  prevent  a  multi- 
plicity of  actions;  (c)  That  the  party  sought  to  be  enjoined  is 
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insolvent.  The  first  two  are  mere  allegations  of  concluadoDs 
of  law.  (14  Ency.  of  PL  &  Pr.  219,  and  footnote  1;  Bauer 
V,  Piatt,  72  Hun,  326,  25  N.  Y.  Supp.  426;  Fellows  v.  Spauld- 
ing,  141  Mass.  89,  6  N.  E.  548;  Aitalla  Min,  etc.  Co.  v.  Win- 
chester, 102  Ala.  184,  14  South.  565;  Balogh-v.  Lyman,  6  App. 
Div.  271,  39  N.  Y.  Supp.  780;  10  Ency.  of  PL  &  Pr.  954,  cit- 
ing in  footnote  1  many  cases;  12  Ency.  of  PL  &  Pr.  1090, 
1021,  citing  two  pages  of  cases  in  footnote  1,  from  nearly  every 
state  in  the  Union,  and  also  Oould  v.  EvansvUle  etc.  R,  Co., 
91  U.  S.  526,  23  L.  ed,  416;  Alabama  v.  Burr,  115  U.  S.  424, 
6  Sup.  Ct.  Rep.  81,  29  L.  ed.  435.)  To  justify  the  court  in 
taking  jurisdiction  on  the  ground  that  a  multiplicity  of  ac- 
tions will  be  prevented,  the  complaint  must  contain  specific 
allegations  setting  up  the  facts  and  circumstances  relied  on, 
that  there  may  appear  to  be  a  necessity  for  equitable  inter- 
ference to  prevent  unnecessary,  annoying  or  harassing  litiga- 
tion. Mere  conclusions  will  be  insufficient.  (Bauer  v.  Piatt, 
72  Hun,  326,  25  N.  Y.  Supp.' 426,  Farmington  ViUage  Carp. 
V.  Sandy  River  Nat.  Bank,  85  Me.  46,  26  AtL  965;  Sang  Lung 
V.  Jackson,  85  Fed.  502 ;  Fellows  v.  Spaulding,  141  Mass.  89, 
6  N.  E.  548;  Attalla  Min.  Co.  v.  Winchester,  102  Ala.  184, 
14  South.  565;  Balogh  v.  Lyman,  6  App.  Div.  271,  39  N.  Y. 
Supp.  780.) 

AILSHIE,  J.— On  the  1st  of  June,  1905,  the  plaintiff,  who 
is  appellant  in  this  court,  commenced  an  action  against  James 
S.  Eby,  as  constable,  and  others,  and  on  the  filing  of  the  com- 
plaint procured  a  temporary  injunction  against  the  defendants 
in  any  manner  selling  or  disposing  of  certain  property.  On 
the  seventh  day  of  the  same  month  the  defendants  filed  a 
general  demurrer  to  the  complaint,  and  at  the  same  time  gave 
notice  of  motion  to  dissolve  the  injunction.  The  motion  to 
dissolve  the  injunction  was  made  on  the  ^'pleadings  and  files 
in  the  action  and  affidavit  of  D.  H.  Clyne,  one  of  the  defend- 
ants,'' and  a  copy  of  the  affidavit  of  Clyne  was  served  on 
plaintiff's  attorney.  The  motion  was  noticed  for  June  12th, 
and  it  appears  from  the  order  of  the  district  judge  that  it  was 
not  submitted  for  his  consideration  until  the  fourteenth  day 
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of  August,  at  which  time  it  was  taken  under  advisement,  and 
on  the  twenty-ninth  day  of  August,  the  district  judge  made 
and  entered  an  order  dissolving  the  injunction,  and  at  the 
same  time  made  and  entered  the  following  order  against  the 
sureties  on  the  injunction  bond:  **And  it  is  further  ordered 
and  decreed  that  judgment  be  entered  herein  by  the  clerk  of 
this  court  against  D.  B.  Bybee  and  Franklin  Larue,  the  sure- 
ties on  the  injunction  bond  filed  herein,  the  same  having  been 
ascertained  and  assessed  under  the  direction  of  the  court  in 
the  sum  of  $75  damages  for  which  execution  may  issue." 
The  plaintiff  has  appealed  from  both  of  these  orders.  The  re- 
sx)ondent  has  made  a  motion  to  dismiss  the  appeal  on  the 
ground  that  an  order  dissolving  a  temporary  injunction  is 
not  appealable.  Subdivision  3  of  section  4807  of  the  Revised 
Statutes  authorizes  an  appeal  from  an  order  dissolving  an 
injunction  and  is  decisive  of  the  motion  on  that  ground.  The 
respondent  also  moves  to  dismiss  on  the  ground  that  the 
transcript  is  not  certified  in  the  manner  prescribed  by  sections 
4819  and  4821  of  the  Revised  Statutes.  We  think  the  certifi- 
cate of  the  judge,  however,  is  sufficient,  and  upon  the  argu- 
ment of  the  case,  counsel  for  appellant  procured  an  order  per- 
mitting him  to  supply  the  record  with  a  further  certificate 
from  the  trial  judge,  which  has  been  done.  It  is  true  the 
record  contains  some  matters  not  authorized  by  the  statute, 
but  that  is  not  a  ground  for  dismissal  of  the  appeal.  The 
motion  must  therefore  be  denied. 

The  appellant  complains  of  the  failure  of  the  trial  judge 
to  consider  a  number  of  affidavits  filed  on  behalf  of  the  plain- 
tiflP  on  June  16,  1905.  These  affidavits  were  filed  in  rebuttal 
to  the  evidence  of  Clyne,  and  in  opposition  to  the  motion  to 
dissolve  the  injunction.  The  plaintiff  failed,  however,  to 
appear  at  the  hearing  on  the  motion  to  dissolve  the  injunction, 
and  it  is  not  shown  that  these  affidavits  were  called  to  the  at- 
tention of  the  trial  judge  or  were  ever  presented  to  him.  On 
the  contrary,  he  certifies  under  section  4821  of  the  Revised 
Statutes,  that  the  only  papers  used  or  considered  on  the  hear- 
ing of  the  motion  were:  ^'The  complaint  then  on  file  in  said 
case,  and  the  affidavit  of  D.  H.  Clyne,  as  shown  by  the  tran- 
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script  on  appeal,  and  the  sworn  statements  of  J.  Ed.  Smith, 
who  testified  in  said  matter."  The  record  contains  the  com- 
plaint and  the  affidavit  of  Clyne,  hnt  it  does  not  contain 
any  statement  or  evidence  given  by  Smith.  If  the  respondent 
desired  to  present  counter-affidavits,  it  was  incumbent  on 
him  to  see  that  such  affidavits  were  presented  to  the  judpre 
at  the  hearing  of  the  motion,  and  if  the  judge  should  then 
have  refused  to  examine  or  consider  them,  it  would  have  been 
appellant's  duty  to  take  exception  to  such  ruling  and  incor- 
porate such  affidavits  and  showing  in  a  bill  of  exceptions  or 
have  them  certified  to  by  the  judge  as  having  been  presented 
and  rejected  in  order  to  present  the  same  to  this  court  on  ap- 
peal. As  the  record  comes  before  us  with  the  judge  certify- 
ing that  he  considered  certain  papers  and  files,  and  none 
other,  and  no  showing  that  the  affidavits  on  behalf  of  the  ap- 
pellant were  presented  or  called  to  the  attention  of  the  trial 
judge  at  the  hearing,  we  are  without  authority  to  consider  them. 
They  are  not  properly  in  the  record.  (Rev.  Stats.,  sees.  4819, 
4821;  Village  of  Sand  Point  v.  Doyle,  9  Idaho,  236,  74  Pac. 
861.)  After  an  examination  of  the  complaint  and  the  affi- 
davit of  Clyne,  we  are  not  prepared  to  say  that  the  trial  judge 
abused  his  discretion  in  dissolving  the  injunction,  and  can- 
not therefore  interfere  with  the  order  in  that  respect.  (Sta- 
ples V.  Rossi,  7  Idaho,  618,  65  Pac.  67;  Kendall  v.  Lincoln 
Hardware  Co,,  8  Idaho,  664;  70  Pac.  1056;  Meyer  v.  First 
Nat,  Bank,  10  Idaho,  175,  77  Pac.  334,  Price  v.  Orice,  10 
Idaho,  443,  79  Pac.  387.) 

The  plaintiff  and  his  bondsmen  specially  complain  of  that 
part  of  the  order  assessing  damages  against  the  sureties  on  the 
injunction  bond.  The  appellants  contend  that  the  court  was 
without  jurisdiction  to  enter  any  judgment  for  damages  and 
costs  on  the  injunction  bond  until  the  case  shall  be  finally 
determined  on  its  merits.  Respondent  insists,  however,  that 
the  practice  adopted  is  permissible,  and  in  support  thereof 
cites  the  opinion  of  the  United  States  circuit  court  of  appeals 
for  the  ninth  circuit  in  the  case  of  Tyler  Min.  Co.  v.  Last 
Chance  Min.  Co.,  90  Fed.  15,  32  C.  C.  A.  498,  a  case  ap- 
pealed from  the  circuit  court  for  the  district  of  Idaho.    In 


Digitized  by 


Google 


Feb.  1906.]  Dougal  v.  Eby.  797 

Opinion  of  the  Court — ^Ailshie,  J. 

that  case  the  court  held  that:  *'A  court  of  equity,  on  the  dis- 
solution of  an  injunction,  may,  under  its  general  powers,  and 
in  the  absence  of  statutory  provisions,  have  the  damages  oc- 
casioned by  its  issuance  assessed  under  its  own  direction,  and 
may  render  judgment  therefor  against  the  sureties  as  an  in- 
cident to  the  principal  suit."  The  practice  upheld  in  the 
Tyler-Last  Chance  case  rests  on  the  rule  of  the  English  chan- 
cery courts  (2  High  on  Injunctions,  4th  ed.,  sec.  1656),  and 
has  received  at  least  a  partial  recognition  in  the  federal  courts 
of  this  country  where  no  statutory  provisions  control.  The 
wisdom  of  this  practice  was  doubted,  however,  in  Russell  v, 
Farley,  105  U.  S.  445,  26  L.  ed.  1064.  It  should  be  borne  in 
mind  that  in  this  state  we  have  a  statute  providing  the  man- 
ner of  giving  injunction  bonds  and  the  liability  of  sureties 
thereon  and  the  conditions  ^n  which  the  liability  attaches. 
Section  4291  of  the  Revised  Statutes  requires  a  plaintiff  who 
procures  an  order  for  an  injunction  to  give  an  undertaking 
**with  sufficient  sureties  to  the  effect  that  the  plaintiff  will 
pay  to  the  party  enjoined  such  costs,  damages  and  reasonable 
counsel  fees,  not  exceeding  an  amount  to  be  specified,  as 
such  party  may  incur  or  sustain  by  reason  of  the  injunction, 
if  the  court  finally  decide  that  the  plaintiff  was  not  entitled 
thereto.'*  This  statute  was  adopted  from  California  (Code 
Civ.  Proc,  sec.  529),  and  in  Clark  v.  Clayton,  61  Cal.  634, 
it  was  held  that  an  action  commenced  on  an  injunction  bond 
prior  to  the  final  determination  of  the  principal  case  was  pre- 
maturely brought  and  that  a  nonsuit  was  properly  granted 
In  Dougherty  v,  Dore,  63  Cal.  170,  the  court 'held  that  "a 
cause  of  action  upon  an  undertaking  for  an  injunction  does 
not  accrue  until  the  final  determination  of  the  action  upon 
which  the  injunction  was  obtained. "  The  doctrine  announced 
in  this  latter  case  has  support  in  the  following  authorities: 
1  Spelling  on  Injunctions  and  Extraordinary  Remedies,  sec. 
957;  2  High  on  Injunctions,  4th  ed.,  sees.  1649-1654;  Su- 
preme Court  I.  0.  F.  V.  Supreme  Court  V.  0.  F,,  94  Wis.  234, 
68  N.  W.  1011;  Reddick  v.  Webb,  6  Okla.  392,  50  Pac.  363; 
Cohn  V.  Lehman,  93  Mo.  574,  6  S.  W.  267 ;  Browne  v.  Edwards 
&  McCullough' Lumber  Co.,  44  Neb.  361,  62  N.  W.  1070; 
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Brown  v.  Galena  M.  &  8,  Co.,  32  Kan.  528,  4  Pac.  1013 ;  Ase- 
vado  V.  Orr,  100  Cal.  293,  34  Pac.  777.  We  fail  to  find  any 
case  from  California,  or  any  other  state  where  they  have  a 
like  statute,  in  which  the  practice  of  entering  judgment 
against  the  principal  and  sureties  on  an  injunction  bond  by 
the  court  in  the  main  case  and  without  the  commencement 
of  an  action  on  the  bond  bringing  in  the  sureties,  has  ever 
received  sanction  or  approval.  The  bond  required  to  be  exe- 
cuted upon  the  issuance,  of  an  injunction  constitutes  a  con- 
tract whereby  the  principal  and  sureties  agree  to  indemnify 
the  defendant  against  loss  in  the  matter  of  costs,  damages 
and  attorney's  fees  incurred  by  reason  of  the  injunction  in 
case  it  should  finally  be  determined  that  the  plaintiff  was  not 
entitled  thereto.  Whenever  the  defendant  claims  that  there 
has  been  a  breach  of  such  contract,  and  that  he  is  entitled  to 
recover  for  such  breach,  the  defendants  are  entitled  to  their 
day  in  court  and  their  right  to  defend  both  against  the  charge 
that  there  has  been  a  breach  in  the  contract  as  well  as  against 
the  amount  of  costs,  damages  and  counsel  fees  claimed.  We 
conclude  that  the  order  dissolving  the  injunction  must  be 
afSrmed,  and  that  the  judgment  entered  against  the  bonds- 
men for  $75  damages  for  breach  of  the  injunction  bond 
must  be  reversed  and  vacated,  and  it  is  so  ordered.  The  ap- 
pellant wiU  be  awarded  costs  for  one-half  his  transcript  and 
such  other  costs  as  are  legally  taxable. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  REHEARING. 

SULLIVAN,  J. — We  have  examined  the  petition  and  find 
nothing  in  it  that  would  justify  the  granting  of  a  rehearing. 
The  certificate  pf  the  judge  shows  what  papers  were  consid- 
ered by  him  on  the  hearing  of  the  motion  to  dissolve  the  in- 
junction, but  there  is  nothing  in  the  record  to  show  that  the 
affidavits  filed  on  behalf  of  the  appellant  were  ever  called  to 
the  attention  of  the  judge.  The  record  does  not  show  why 
the  judge  did  not  consider  said  affidavits  on  the  hearing.  It 
was  the  duty  of  counsel  for  appellant  to  see  that  the  said 
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affidavits  were  presented  to  the  judge,  and  if  he  refused  to 
consider  them,  ascertain  the  ground  of  refusal  and  present 
it  with  said  affidavits  by  bill  of  exceptions  to  this  court. 
There  is  no  doubt  but  that  counsel  for  the  appellant  acted  in 
perfect  good  faith  in  the  matter.  The  provisions  of  the  stat- 
ute are  amply  sufficient  to  protect  the  rights  of  the  respective 
parties  to  this  case,  but  on  the  record  before  us  the  petition 
for  new  trial  must  be  denied,  and  it  is  so  ordered. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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ACCOMPLICE. 
See  Criminal  Law,  1-3. 

ACTION. 
Bee  Pleading. 

ABVEESE   POSSESSION. 

1.  Where  M.  owed  to  the  bank  the  principal  and  interest  on  an 
overdue  mortgage  previously  executed,  and  on  October  18,  1889, 
executed  to  the  bank  a  warranty  deed  of  conveyance  of  the  premises 
covered  by  the  mortgage  for  the  stipulated  consideration  of  the 
amount  of  principal  and  interest  then  due,  and  on  the  same  date 
took  a  written  agreement  and  contract  from  the  bank  giving  M. 
the  option  until  June  18,  1890,  to  repurchase  the  premises  for  the 
amount  of  principal  and  interest  named  as  the  consideration  for 
the  deed,  and  thereafter  and  on  March  28,  1890,  in  consideration 
of  the  further  sum  of  more  than  $1,700,  executed  what  purported 
to  be  a  release  of  the  agreement  and  contract  for  purchase  of  date 
October  18,  1889,  and  all  the  parties  to  these  several  transactions 
understood  and  believed  that  the  conveyance  and  purported  release 
amounted  to  a  transfer  of  both  the  legal  and  equitable  title  from 
M.  to  the  bank,  and  thereupon  the  bank  and  its  successors  in  in- 
terest with  full  knowledge  and  consent  of  M.,  entered  into  the  sole, 
exclusive  and  open  possession  of  the  promisee  and  continued  such 
possession  uninterruptedly  and  with  the  knowledge  and  consent  of 
and  without  objection  from  M.,  held,  that  the  possession  by  the 
bank  and  its  successors  was  adverse  and  hostile  to  any  and  all  claim 
of  title  or  possession  by  M.  and  her  heirs,  and  that  such  adverse 
possession  did,  upon  the  lapse  of  the  statutory  period  of  five  years, 
constitute  a  complete  bar  to  an  action  by  M.'s  heirs  to  redeem  the 
property.     (Fountain  v.  Lewiston  National  Bank,  451.) 

2.  Where  the  full  purchase  price  agreed  upon  was  at  the  time* 
paid  and  the  purchaser  took  possession  under  written  instroments 
which  both  the  vendor  and  vendee  at  the  time  thought  suffieient  to 
pass  both  the  legal  and  equitable  title  to  the  premises,  the  pos- 
session so  taken  and  maintained  wiU  be  held  to  have  been  adverse 
to  the  vendor,  although  it  should  thereafter  appear  that  the  writ- 
ings under  which  the  possession  was  taken  did  not  amount  to  th« 
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transfer  of  title  but  was  in  law  only  a  mortgage.     (Fountain  t. 
Lewiston   National   Bank,   451.) 

3.  In  Buch  case,  even  though  it  should  be  conceded  that  the  entrj 
was  not  made  under  an  absolute  title,  it  is  dear  that  it  was  done 
under  color  of  title  and  without  any  purpose  of  ever  restoring 
possession  to  the  vendor  and  is  therefore  sufficient  to  initiate  an 
adverse  possession.     (Fountain  v.  Lewiston  National  Bank,  iSl.) 

4.  Under  the  facts  of  this  case,  held,  that  the  defendants  have 
maintained  an  adverse  possession  for  about  ten  years  prior  to  the 
commencement  of  the  plaintiff's  action,  and  that  the  same  con- 
stituted a  bar  to  the  prosecution  of  plaintiff's  action  under  the 
provisions  of  sections  4036  and  4037  of  the  Revised  Statutes. 
(Fountain  v.  Lewiston  National  Bank,  451.) 

5.  Where  it  is  shown  that  J.  executed  his  promissory  note  due 
one  year  after  date  to  B.,  and  secured  the  note  by  mortgage  on 
unpatented  mining  property;  before  the  note  was  due  J.  notified 
B.  that  he  was  unable  to  pay  the  note,  and  soon  thereafter  left  the 
state,  the  note  and  the  mining  deed  having  been  placed  in  escrow 
on  the  day  of  their  execution,  with  the  condition  that  if  J.  paid  the 
note,  it  with  the  deed  should  be  returned  to  him,  otherwise  the 
deed  was  to  be  surrendered  to  B.,  J.  not  demanding  the  deed  or 
offering  to  pay  the  note  until  twelve  years  after  B.  had  done  the 
annual  assessment  work  on  the  property,  and  with  his  codefendant 
a  large  amount  of  development  work,  held  that  he  is  bound  by  his 
laches,  and  a  cross-complaint  in  an  action  to  remove  a  cloud  at- 
tempted to  be  cast  upon  the  title  of  B.  by  J.  should  be  dismissed. 
(Bradley  v.  Johnson,  689.) 

6.  Where  B.  has  been  in  adverse,  open  and  notorious  possession 
of  unpatented  mining  property  claiming  the  right  of  possession 
under  a  deed  purporting  to  convey  the  title  to  the  property  for 
more  than  five  years,  an  action  to  recover  such  possession  from  B. 
is  barred  by  the  provisions  of  section  4036  of  the  Revised  Statutes 
of  Idaho.     (Bradley  v.  Johnson,  689.) 

7.  Under  the  provisions  of  section  4036  of  the  Revised  Statutes  of 
Idaho,  which  provides  that  ''No  action  for  the  recovery  of  real 
property,  or  for  the  recovery  of  the  possession  thereof,  can  be 
maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor,  prede- 
cessor or  grantor,  was  seised  or  possessed  of  the  property  in  ques- 
tion within  five  years  before  the  commencement  of  the  action;  and 
this  section  includes  possessory  rights  to  lands  and  mining  f.laims, '  * 
open,  notorious,  adverse  possession  of  an  unpatented  mining  claim 
for  a  period  of  more  than  five  years  brings  it  under  the  proviaioos 
of  the  above  eeotion*     (Bradley  v.  Johnson,  689.) 

See  Highways^  5. 
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ANIMALS. 
Two-MiLB  Limit  Law — Sections  1210  and  1211,  Revised  Statutes. 

A  judgment  duly  and  regularly  rendered  and  entered  under 
the  provisions  of  sections  1210  and  1211  of  the  Bevised  Statutes 
of  1887,  known  as  the  two-mile  ^mit  law,  affirmed  under  previous 
decisions  of  this  court     (Walker  v.  Bacon,  127.) 

APPEAL  AND  EEEOB. 
In    GenerdL 

1.  Where  it  is  shown  that  a  material  and  substantial  eonlliet 
in  the  evidence  occurs  on  the  trial,  the  question  oi  preponderance  of 
evidence  does  not  enter  into  the  determination  of  the  appeal  in 
this  court;  the  jury  being  the  judges  of  the  evidence  and  the 
weight  to  be  given  to  it,  the  verdict  and  the  judgment  therein 
will  be  8\i8tained.     (Hansen  v.  Haley,  278.) 

2.  Where  the  evidence  is  insufficient  to  support  the  findings  of 
fact,  the  judgment  must  be  reversed.     (Garrett  v.  Cronin,  214.) 

3.  The  appellate  court  wiU  give  to  the  findings  of  the  trial  court 
the  most  liberal  construction  the  language  used  will  permit  in  order 
to  sustain  a  judgment  founded  thereon.  (Eastwood  y.  Standard 
Mines  etc   Co.,   195.) 

4.  Where  the  evidence  is  sufficient  to  support  the  verdict  or 
there  is  a  material  or  substantial  conflict  in  the  evidence,  the  judg- 
ment will  not  be  reversed.     (Gumaer  v.  White  Pine  Co.,  591.) 

5.  Where  it  is  shown  that  the  trial  court  refused  to  give  requests 
to  charge  the  jury  on  certain  issues,  and  the  record  does  not  show 
the  instructions  given  by  the  court  on  its  own  motion,  this  court 
cannot  determine  whether  there  was  error  in  such  refusal,  as  it  is 
presumed  the  court  fully  and  fairly  instructs  on  all  the  issues 
involved.     (Gumaer  t.  White  Pine  Co.,  591.) 

6.  Issues  not  raised  by  the  pleadings  and  presented  to  the  trial 
eourt  will  not  be  considered  an  appeal.     (Miller  v.  Donovan,  545.) 

Beeord  on  Appeal, 

7.  On  appeal  from  a  judgment  without  a  statement  or  bill  of 
exceptions,  nothing  belongs  to  the  record  except  the  judgment-roll 
and  no  question  outside  of  the  record  can  be  considered  by  the 
court.     (Williams  v.  Boise  Basin  Mining  etc.  Co.,  233.) 

8.  On  appeal  from  a  judgment  the  judgment-roll  consists  of 
the  pleadings,  a  copy  of  the  verdict  of  the  jury,  or  findings  of  the 
court  or  reieree,  all  bills  of  exceptions  taken  anil  filed  and  a  copy 
of  any  order  made  on  demurrer  or  relating  tt  any  change  of 
parties,  and  a  copy  of  the  judgment.  (Rev.  Stats.,  sec.  4456,  subd. 
2.)      (Williama  y.  Boise  Basin  Mining  etc.  Co.,  233.) 
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APPEAL  AND  EBBOB   (CoEtinaed). 

9.  A  motion  wUJ  be  sustained  to  strike  from  tke  reeoid  on  vg- 
peal  from  judgment  anj  papers,  records,  or  eopies  thereof  which, 
under  the  provisions  of  subdivision  2,  section  4456,  Revised  Stat- 
utes, have  no  place  in  the  judgmcnt-roIL  (Wmiams  t.  Boise  ^^^^ 
Mining  etc.  Co.,  233.^  ' 

Appeal  from  Action  of  County  Commissionen. 

10.  The  remedy  for  review  of  the  action  of  a  board  of  comty  ' 
eommissioners  in  this  state  is  bj  appeal  from  the  order  or  act 
complained  ot  under  the  provisions  of  section  1776,  Revised  SUt- 
utes.     (Amended  Sees.  Laws  1899,  p.  248.)     (School  I>istriet  No. 
25   V.   Bice,   99.) 

11.  Where  the  action  of  a  board  of  county  commissioners  is  only 
voidable,  a  review  thereof  must  be  had  by  appeal.  Such  action 
will  not  be  reviewed  on  a  proceeding  in  the  nature  of  qno  ufommto. 
(Johnston  v.  Savidge,  204.) 

Mervioe  of  Brief  and  Trans&ripi. 

12.  On  an  appeal  by  the  defendant  in  a  criminal  case  the  state 
is  an  adverse  party,  and  the  attorney  general  of  the  state  is  the 
Attorney  for  the  state  on  said  appeal,  and  the  brief  of  appellant 
-and  transcript  of  the  record  must  be  served  on  him  as  required  by 
the  rules  of  this  court.     (State  v.  Miles,  784.) 

13.  Under  the  provisions  of  subdivision  1  of  section  250  of  the  Be- 
▼ised  Statutes,  as  amended  by  Laws  of  1901,  -pSLge  163,  the  attorney 
general  of  this  state  is  the  attorney  for  a  county  when  it  is  a  party 
in  a  case  on  appeal,  unless  the  interest  of  the  county  is  adverse  to 
the  state  or  somd  officer  thereof,  acting  in  his  official  capacity,  and 
in  such  case,  under  the  provisions  of  paragraph  9,  rule  27  of  the 
rules  of  this  court,  the  transcript  on  appeal  must  be  served  on  him 
as  required  by  said  rule.     (Corker  v.  Elmore,  787.) 

14.  The  briefs  of  appellant  in  such  cases  must  also  be  served  on 
the  attorney  general  as  provided  by  paragraph  3  of  rule  6  of  the 
rules   of  this   court.     (Corker  v.   Elmore,  787.) 

Bond  and  Sureties, 

15.  The  prosecution  of  an  appeal  from  a  judgment  of  the  dis- 
trict court  lendered  on  appeal  from  an  order  or  decision  of  r. 
board  of  county  commissioners  is  governed  by  the  general  stat- 
utes on  appeal,  and  an  undertaking  is  essential  to  the  validity  of 
such  appeal.     (Foresman  v.  Board  of  Commissioners,  11.) 

16.  A  failure  to  give  an  undertaking  on  appeal  ia  soeh  case  is 
fatal  and  the  appeal  will  be  dismissed.  (Eozesmam  v.  Board  of 
Commissioners,  11.) 

17.  Where  respondent  excepts  to  theaufficieaejrof  Muretifiaaaaa 
appeal  bond  he  may  thereafter  waive  the  jostiAeatioa  of 
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iPPEAL  AND  ERROR  (Continued). 

or  accept  a  new  undertaking  in  lieu  of  the  original  and  waive  jus- 
tification of  the  new  sureties.     (Snyder  v.  Wooden,  150.) 

18.  Where  an  appeal  is  taken  from  a  justice's  court  to  the  dis- 
trict court,  and  an  undertaking  on  appeal  is  filed  within  thirt^r 
days  after  the  entry  of  judgment  in  the  justice's  court,  and  the 
adverse  party  excepts  to  the  sufficiency  of  the  sureties,  the  appel- 
lant under  the  provisions  of  section  4842,  Revised  Statutes,  may 
cause  his  original  sureties  or  *  *  other  sureties ' '  to  justify  before  the 
justice  of  the  peace  within  five  days  after  the  exception  is  taken, 
and  at  the  cime  of  justifying  other  sureties  may  execute  a  sepa- 
rate and  new  undertaking  and  justify  thereto.  (Snyder  t.  Wonden, 
150.) 

Effect  of  Beversal  on  Fower  of  District  Court, 

19.  After  a  case,  wherein  the  district  court  granted  a  perpetual 
injunction,  has  been  reversed  on  appeal  and  the  injunction  ordered 
dissolved  by  the  appellate  court,  the  district  court  has  no  power  or 
authority  to  again  issue  an  order  in  the  same  case  which  will  have 
the  same  effect,  for  a  time  at  least,  as  the  original  judgment  which 
has  been  reversed.  (Kerns  v,  Morgan*.  California  Consolidated 
Min.  Co.  V.  Morgan,  572.) 

Diamissal  of  Appeal. 

20.  Where  it  is  shown  that  the  transcript  and  brief  of  appellant 
has  not  been  served  on  the  adverse  party  or  his  attorney,  as  required 
by  the  rules  of  this  court,  the  appeal  will  be  dismissed  on  motion. 
(State  V.  Miles,  784.) 

21.  Where  the  respondent  moves  to  dismiss  an  appeal  upon  the 
ground  that  the  notice  of  appeal  has  not  been  served  upon  all 
the  adverse  parties,  and  the  motion  does  not  enumerate  or  point 
out  the  parties  upon  whom  the  appellant  failed  to  make  service, 
and  the  record  fails  to  show  whether  any  of  the  defendants  were 
ever  served  by  process  from  the  trial  court  or  brought  into  the 
case  in  the  trial  court  in  any  manner,  the  motion  to  dismiss  will 
be  denied  by  the  appellate  court.     (Frost  v.  Alturas  Water  Co ,  294.) 

22.  Appeal  Dismissed  by  Stipulation  of  Attoensts.  (Hard- 
wick  V.  Griffith,  751.) 

Bee  Certiorari;  Depositions;   Exceptions,  Bill  of;  New  Trial. 

AECHITECTS. 
See  Building  Contracts, 

.  ASSESSORS. 

Bee  Taxation. 
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DiscHAROi  OF  Attachment — Afitdavit,  When  Made — Secxjritt  iw 
Debt — Bankbuftgy  Psogeedinos — Creditors  in  Banksuftct 
Proceedings. 

1.  Where  it  is  shown  that  the  affidavit  for  a  writ  of  attaebment 
was  made  twenty-eight  days  before  the  commencement  of  the  salt 
and  issuance  of  the  writ,  where  the  ground  for  the  writ  » 
that  the  debt  has  not  been  secured,  the  writ  should  be  discharged 
on  proper  motion.     (Murphy,  Grant  &  Co.  t.  Zaspel,  145.) 

2.  The  ground  for  attachment  must  exist  at  the  time  the  writ 
is  issued,  and  if  the  ground  on  which  the  attachment  is  sought 
is  ''no  security"  for  the  debt,  it  must  be  shown  that  such  debt  is 
not  secured  at  the  time  the  writ  issues,  which  cannot  be  done 
by  an  affidavit  made  long  before  the  suit  was  commenced.  Stid 
affidavit  was  not  made  as  near  as  practicable  to  the  date  of  the 
issuance  of  the  writ.     (Murphy,  Grant  &  Co.  t.  Zaspel,  145.) 

See  Sales,  2-4. 

attokney  fees. 

See  Receivers,  8,  9. 

BANKS   AND   BANKING. 

Banks  and  Banking — Credit  by  Wife  May  be  Revoked  Week- 
Rights  AND  lilABILITIES  OF  PARTIES — ^PAPERS  DEPOSITED  IN  ES- 
CROW— Escrow  Agreement. 

1.  Where  the  bank  of  C.  wired  the  L.  N.  Bank  that  tiie 
Alamance  Mining  Company  had  deposited  with  it  for  credit  of 
L.  N.  Bank  for  use  of  Brinton  $1,000,  which  telegram  was  re- 
ceived after  banking  hours  and  the  order  countermanded  by  win 
the  following  day  before  credit  had  been  given  thereof,  and  be- 
fore any  rights  or  liabilities  of  B.  or  other  parties  had  been  in- 
curred in  regard  thereto,  held,  that  the  L.  N.  Bank  was  not  liable 
to  B.  for  such  deposit.     (Brinton  v.  Lewiston  National  Bank,  92.) 

2.  On  the  facts  of  this  case  the  Bank  of  C.  had  the  right  to 
countermand  said  order  for  credit  before  any  rights  or  liabilities 
had  been  incurred  or  losses  sustained  in  consequence  of  it  br 
either  Brinton  as  attorney  in  fact  or  any  third  person.  (Brinton 
Y.  Lewiston  National  Bank,  92.) 

BILLS  AND   NOTEa 
See   Sales,   1. 

BILL   OF   EXCEPTIONa 
See  Exceptions^  Bill  of. 
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BOAED  OF   EQUALIZATION. 
See    Taxation;    Counties;    Principal   and   Suretj;    Universitj. 

BUILDING  CONTRACTS. 

Building  Contract's — Evidence — Architect  Agent  of  Owner — ^Extkh- 
sioN  OF  Time — Application  for  in  Writing — Waiver — Final  Cer- 
tificate— Arbitration. 

1.  In  a  building  contract  where  it  is  stipulated  that  no  allowance 
for  delay  in  the  completion  of  the  building  shall  be  made  unless  a 
claim  therefor  is  presented  in  writing  within  twenty- four  hours  after 
the  occurrence  of  such  delay,  where  all  delays  are  occasioned  by  the 
architect,  who  is  the  agent  of  the  owner,  and  he  leads  the  contractors 
to  believe  that  the  required  extension  of  time  will  be  given  without 
an  application  in  writing  therefor^  held  that  the  application  in 
writing  is  waived,  and  the  owner  is  not  entitled  to  any  deduetions 
from  the  contract  price  because  of  such  delays.  (Huber  y.  St. 
Joseph's  Hospital,   631.) 

2.  It  was  error  for  the  court  to  reject  any  testimony  ofPeredi 
showing  that  the  owner  by  her  own  acts  or  the  acts  of  her  agent, 
had  waived  the  stipulation  in  the  contract  requiring  a  written  ap- 
plication for  an  extension  of  time.  (Huber  v.  St.  Joseph's  Hospi- 
tal, 631.) 

3.  Under  the  contracts  in  question,  the  final  certificate  or  esti- 
mate of  the  architect  was  not  conclusive  on  the  appellants.  (Huber 
y.  St.  Joseph's  Hospital,  631.) 

4.  Under  the  provisions  of  section  3229  of  the  Bevised  Statutes, 
the  stipulation  in  a  contract  by  which  any  party  thereto  is  re- 
stricted from  enforcing  his  right  under  the  contract  by  the  usual 
proceedings  in  the  ordinary  tribunals  of  the  state  is  void.  (Huber 
¥•  St.  Joseph's  Hospital,  631.) 

See  Principal  and  Surety, 

BUEGLABY. 

Burglary — Circumstancial  Evidence — Insufficiency   of   Evidenoi. 
Evidence   in   this   case   examined   and   reviewed   and   held   in- 
sufficient to  support  a  verdict  and  judgment  of  conviction.     (State 
▼.  Burke,  420.) 

CERTIORARI— WBIT  OP  REVIEW. 
1.  Under  the  provisions  of  sections  4962  and  4968  of  the  Re- 
vised Statutes,  this  court  is  not  authorized,  by  certiorari,  to  pass 
upon  the  constitutionality  of  an  act  upon  the  application  or  petition 
of  a  private  person  to  protect  his  private  property  rights.  (Mo- 
Conncll  V.  State  Board  of  Equalization,  652.) 
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CEBTIOBABI— WKIT  OP  REVIEW   (Continned). 

2.  Under  the  provisions  of  said  section  4968,  the  review  upon 
«dd  writ  cannot  extend  further  than  to  determine  whether  the  in- 
ferior tribunal,  board  or  officer  has  regularlj  pursued  the  anthoritr 
given  such  tribunal,  board  or  officer  by  the  law.  If  such  were  done. 
it  would  amount  primarily  to  an  inquiry  as  to  the  authority  of 
the  legislature  to  enact  such  law  and  not  the  authority  of  a  tribnsal, 
board  or  officer  to  act  under  a  statute  which  has  all  the  appearance 
and  semblance  of  a  valid  law.  (McConnell  v.  State  Board  of 
Equalization,  652.) 

3.  This  court  cannot  inquire  into  the  constitutionality  of  the 
revenue  law  of  this  state  upon  a  writ  of  review  on  the  applicaiion 
of  a  private  citizen  in  a  matter  involving  his  private  rights.  (Mc- 
Connell V.  State  Board  of  Equalization,  652.) 

4.  Under  a  writ  of  review,  errors  and  mistakes  of  judgment  of 
a  board  as  to  the  value  of  property  that  it  is  authorized  to  asses 
cannot  be  reviewed;  neither  can  such  writ  be  invoked  for  the  pur- 
pose of  reviewing  the  facts  upon  which  the  inferior  tribunal,  board 
or  officer  acted  except  for  the  purpose  of  ascertaining  the  &et  of 
jurisdiction.     (McConnell  v.  State  Board  of  Equalization,  652.) 

5.  The  provisions  of  such  writ  is  limited  to  a  review  of  questions 
of  law  involved  in  the  matter,  and  the  court  must  confine  its  inquiiy 
to  the  question  as  to  whether  or  not  the  action  complained  of  was 
beyond  and  in  excess  of  the  jurisdiction  conferred  on  the  tribunal, 
board  or  officer.  On  such  writ  this  court  caimot  review  the  question 
of  fact  as  to  whether  said  board  in  its  judgment  or  opinion  has 
valued  the  railway,  telephone  and  telegraph  lines  at  less  than  their 
cash  value.     (McConnell  t.  State  Board  of  Equalization^  652.) 

COMMERCE. 

A  state  legislature  is  prohibited  from  placing  any  rmtnt- 
tions  upon  interstate  commerce;  that  power  is  reserved  to  Con- 
gress.    (Belle  City  Mfg.  Co.  v.  Frizzell,  1.) 

Bee  Corporations,  1-5. 

COMPLAINT. 
Bee  Pleading. 

CONSTITUTIONAL   LAW. 

1.  The  rule  is  well-established  in  this  court  that  the  constitu- 
tionality of  a  law  will  not  be  passed  upon  unless  it  is  absolutely 
necessary  to  do  so  in  order  to  decide  the  case..  (Mills  Novelty 
Co.  ▼•  Dunbar^  677.) 
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CONSTITUTIONAL  LAW  (Continued). 

2.  Acts  inconsistent  with  the  spirit  of  the  constitution  are  as 
much  prohibited  by  its  terms  as  are  acts  specificallj-  enumerated 
and  forbidden  therein.     (McDonald  y.  Doust,  14.) 

3.  Under  the  provisions  of  section  2,  article  21,  of  the  state  con- 
stitution, all  laws  not  repugnant  to  the  constitution  are  continued  in 
force  until  they  expire  hj  their  own  limitation  or  are  altered  or 
repealed  hj  the  legislature.  That  provision  applies  to  all  laws, 
special  as  well  as  general,  continued  in  force  after  the  date  of  the 
adoption  of  the  constitution,  and  the  word  "altered"  as  us^  in 
said  section  means  to  make  different  without  destroying  identity,  to 
vary  without  entire  change.     (Butler  v.  City  of  Lewiston,  393.) 

See   Counties;    Taxation. 

CONTINUANCE. 
Where  an  application  for  a  continuance  is  filed  and  overruled 
by  the  court,  it  will  only  be  reversed  in  this  court  where  it  is  shown 
that  there  was  an  abuse  of  discretion  in  the  court  below.     (State 
▼.  Wetter,  433.) 

CONTRACTORS. 
See  Principal  and  Surety. 

CONTRACTS. 

KovATiON — Statute  of  Prauds. 

1.  Where  D.  works  for  R.  and  on  settlement  therefor  B.  agrees 
to  pay  C.  and  S.,  to  whom  D.  is  indebted,  the  debt  thus  assumed 
is  the  debt  of  R.  and  is  not  within  the  statute  of  frauds.  (Sherer 
▼.  Rubedew,  536.) 

2.  In  such  ease  the  indebtedness  of  R.  to  D.  is  liquidated  by  a 
payment  to  C.  and  S.,  and  the  effect  of  the  agreement  is  a  substi- 
tution of  a  different  payee.     (Sherer  v.  Rubedew,  536.) 

3.  Evidence  examined  and  held  sufficient  tp  establish  a  novation 
and  sustain  the  verdict  and  judgment.     (Sherer  v.  Rubedew,  636.) 

See  Building  Contracts;   Mining  Contracts;   Vendor  and  Vendee. 

CONVERSION. 
See    Trover    and    Conversion. 

CORPORATIONa 

OOBPOBATION — ^MlSTAKEN   IDENTITY — MISTAKE  IN  FINDINGS. 

"L  Where  an  action  was  conmienced  and  prosecuted  to  judgment 
against  a  domestic  corporation  named  the  "Coeur  d'Alene  Lumber 
Company,  Limited|"  but  in  the  findings  it  is  recited  that  the  de- 
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CORPORATIONS    (Continued). 

fendant  is  a  Washington  corporation,  and  throughout  the  findings 
and  judgment  where  the  defendant  is  named  the  word  "Limited" 
is  omitted,  and  an  appeal  is  taken  from  such  judgment  hj  a  for- 
eign corporation  organized  under  the  laws  of  the  state  of  Washing- 
ton and  named  the  "Coeur  d'Alene  Lumber  Company/'  and  at 
the  hearing  on  appeal  the  plaintiff  and  respondent  admits  and  shows 
that  the  interchange  of  names  and  finding  that  defendant  was  a 
foreign  corporations  was  a  mistake  or  clerical  error,  held^  that  the 
cause  must  be  remanded  to  the  trial  court  with  instructions  to  eor- 
«rect  and  modify  the  findings  and  judgment  so  that  the  decree  maj 
run  against  the  true  defendant.  (Shephard  t.  Coeur  D'Alene  Lum- 
ber Co.,  529.) 

FoKEiGK  Corporations — Doing  Business  Within  This  State — Stat* 
UTE — Interstate  Commerce — Fiuno  Articles  ot  Inoorpo&atiok 
— ^Designating  Agent  Upon  Whom  Seryice  of  Process  mat  b 
Made. 

la.  A  foreign  corporation  that  manufactures  farm  machineiy  in 
another  state  and  sells  the  same  to  citizens  of  this  state  upon 
orders  to  be  approved  hy  it,  taken  either  by  a  local  or  transient 
agent,  and  if  approTed  the  machinery  to  be  shipped  into  the  state 
pursuant  to  such  order,  does  not  come  within  the  provisions  of 
section  2653  of  the  Revised  Statutes  as  amended  by  act  approved 
March  10,  1903  (Sees.  Lajra  1903,  p.  49).  (Belle  City  Ufg.  Co. 
V.  Frizzell,  1.) 

2.  Such  corporation  so  making  sales  is  not  required  by  the  pro- 
visions of  said  section  to  have  a  designated  place  of  business  in 
this  state  or  to  file  its  articles  of  incorporation  with  the  county 
recorder  and  Secretary  of  State,  or  designate  an  agent  upon  whom 
service  of  process  may  be  made.     (Belle  City  Mfg.  Co.  v.  Frizzell,  1«) 

3.  Business  conducted  as  shown  by  the  facts  in  this  case  is 
simply  interstate  commerce.  It  was  intercourse  and  traffic  result- 
ing in  the  purchase  and  sale  of  farm  machinery  and  not  the 
''doing  of  business"  within  the  meaning  of  that  phrase  as  used 
in  said  section  2653,  Bevised  Statutes.  (Belle  City  Mfg.  Co.  v. 
rrizzell,  1.) 

4.  The  legislature  cannot  impose  conditions  or  limitations  upon 
•  the  right  of  a  foreign  corporation  to  make  contracts  in  the  state 

for  carrying  on  interstate  commerce  between  the  states.  (Belle 
City  Mfg.  Co.  V.  Frizzell,  1.) 

5.  The  provisions  of  the  above  section  were  not  intended  to, 
and  do  not,  interfere,  with  interstate  commerce,  but  apply  only  to 
corporations  actually  doing  or  conducting  business  within  the 
state.     (Belle  City  Mfg.  Co.  v.  Frizzell,  1.) 

See  Injunctions,  ly  2;  Mining  Contracts. 
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^'  ■     ■  I     ■  ■"  ' III.  ■ 

COUNTIES. 

Constitutional  Law — Act  Aboushino  a  County — ^Poweb  of  Legis- 
lature Over  Counties. 

1.  Section  1  of  article  18  of  the  constitution  recognizes  the 
counties  organized  and  existing  at  the  date  of  its  adoption,  and 
it  is  not  within  the  power  of  the  legislature  to  destroy  or  abolish 
such  goyernmental  organizations.     (McDonald  v.  Doust,  14.) 

2.  Act  of  the  legislature  approved  February  28,  1905,  entitled 
''An  act  to  abolish  the  county  of  Kootenai  within  the  state  of 
Idaho,  and  create  and  organize  the  counties  of  Lewis  and  Clark 
within  said  state,  define  the  boundaries  thereof,  and  locate  the 
county  seats  of  Lewis  and  Clark  counties,  apportion  the  debt  of 
Kootenai  county  between  Lewis  and  Clark  counties,  and  to  pro- 
Tide  for  the  appointment  of  officers  in  said  Lewis  and  Clark  coun- 
ties, and  for  transcribing  a  portion  of  the  records  of  Clark  county, 
and  to  constitute  said  counties  of  *  Lewis  and  Clark  a  part  of  the 
first  judicial  district  of  the  state  of  Idaho,"  is  unconstitutional 
and  Toid  in  that  it  attempts  to  abolish  and  destroy  an  organized 
county  of  the  state.     (McDonald  v.  Doust,  14.) 

Constitutional  Bequibements  —  Annexation  or  a  Part  of  Ootb 
County  to  Another — Power  of  Legislature — County  Ikdsbted- 
ifEsa — Ratable  Proportion  of  Indebtedness.    . 

3.  Under  the  requirements  of  that  portion  of  section  3  of  article 
18  of  the  state  constitution  which  provides  that  *  *  when  any  part  of 
a  county  is  stricken  off  and  attached  to  another  county,  the  part 
stricken  off  shall  be  held  to  pay  its  ratable  proportion  of  all  then 
existing  liabilities  of  the  county  from  which  it  is  taken,"  the  de- 
tached territory  continues  liable  for  its  ratable  proportion,  of  the 
indebtedness  existing  against  the  mother  county  at  the  time  of 
the  segregation.     (Shoshone  Co.  v.  Profitt,  763.) 

4.  Section  3  of  article  18  of  the  constitution  is  as  much  a  pro- 
hibition against  the  legislature  imposing  the  ratable  proportion  oi 
indebtedness  on  the  county  to  which  the  detached  territory  is  an- 
nexed as  it  is  a  prohibition  against  leaving  the  entire  indebtednesf 
to  be  paid  by  the  old  county  from  which  the  portion  is  stricken  off. 
(Shoshone  Co.  v.  Profitt,   763.) 

5.  The  constitution  having  provided  that  one  particular  portioi 
of  territory  shall  pay  a  certain  portion  of  indebtedness  has  thereby 
excluded  and  exempted  all  other  territory  from  paying  such  in 
debtedness.     (Shoshone  Co.  v.  Profitt,  763.) 

6.  The  provisions  of  an  act  approved  March  10,  1903,  submittin( 
the  question  ox  the  annexation  of  a  part  of  Shoshone  county  to  Ne 
Perce  county  to  a  vote  of  the  electors  within  the  territory  to  b 
annexed,  and  to  apportion  the  debt  of  Shoshone  county  betwee; 
the  county  of  Shoshone  and  the  segregated  portion  thereof,  an> 
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COUNTIES    (Continued). 

ftuthorizing  and  directing  the  board  of  GommissioneTs  of  Nez 
Perce  countj  to  cause  warrants  to  be  drawn  by  the  auditor  of  that 
county  in  favor  of  Shoshone  county  for  the  amount  ascertained  to 
be  due  by  the  accountants  provided  for  in  the  act.  Held,  valid 
constitutional.     (Shoshone  Co.  v.  Profitt,  763.) 

7.  The  act  of  March  10,  1903,  providing  for  the  annexation  of 
a  portion  of  Shoshone  county  to  Nez  Perce  county,  should  be  read 
and  construed  in  the  light  of  and  in  connection  with  the  ezisting 
laws  in  relation  to  tne  same  subject  matter,  and  is  not  in  conflict 
with  sections  3605  and  3606  of  the  Bevised  Statutes,  as  amended  by 
the  act  of  March  8,  1895.     (Shoshone  Co.  v.  Profitt,  763.) 

8.  By  the  provisions  of  section  3606  as  amended  by  act  of  March 
8,  1895,  it  is  made  the  duty  of  the  board  of  commissioners  of  a 
county  from  which  a  portion  of  its  territory  is  stricken  off  to 
annually  certify  to  the  assessor  and  tax  collector  of  the  countj 
to  which  such  territory  has  been  annexed  the  rat3  of  tax  levied  bj 
the  board  of  commissioners  for  the  purpose  of  paying  the  interest 
and  proviuirg  ji  -'  'dug  fund  in  payment  of  the  outstanding  in- 
debtedness of  the  county  at  the  time  of  the 'segregation  f  territoiy, 
and  it  is  thereupon  made  the  duty  of  the  assessor  of  the  county 
to  which  such  territory  is  annexed  to  collect,  within  the  segregated 
territory,  the  tax  so  levied  and  certifled  in  the  same  manner  as 
other  taxes  are  by  him  collected.     (Shoshone  Co.  v.  Profitt,  763.) 

9.  The  provisions  of  section  4  of  the  act  of  March  10,  1903, 
requiring  the  commissioners  of  Nez  Perce  county  to  issue  their 
warrants  in  favor  of  Shoshone  county  for  the  amount  found  due 
from  the  segregated  territory  to  the  parent  county  is  only  an  evi- 
dence of  the  results  of  the  investigation,  adjustment  and  settle- 
n^ent  as  to  the  pro  rata  proportion  of  indebtedness  to  be  borne  bj 
the  segregated  territory,  and  such  warrants  will  only  be  payable 
as  money  shall  be  received  by  the  treasurer  of  Nez  Perce  countjr 
from  taxes  collected  from  the  segregated  territory  in  accordance 
with  the  provisions  of  section  3606  of  the  Bevised  Statutes,  as 
amended  by  act  of  March  8,  1895.     (Shoshone  Co.  v.  Profitt,  763.) 

Board  of  County  Commissioners — Special  MsEnNo — ^Bonds — ^Ebect- 
INO  Courthouse  and  Jail. 

10.  Under  the  provisions  of  section  1757  of  the  Bevised  Statutes, 
providing  for  special  meetings  of  the  board  of  county  commia- 
aioners,  and  requiring  that  the  order  therefor  must  specify  the 
business  to  be  transacted  at  such  special  meeting  where  an  order 
was  made  calling  a  special  meeting  '  *  for  the  purpose  of  raising  funds 
to  purchase  a  site  for  a  new  courthouse  and  erecting  a  courthouse 
in  said  county,"  such  notice  is  sufficient  to  authorize  the  board 
to  submit  the  question  to  the  electors  of  the  county  whether  bonds 
should  be  issued  ''for  the   purpose  of  purchasing  \  site,  ereetiog 
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COUNTIES    (Continued). 

a  courthouse  and  jail  and  furniahing  the  eame,"  where  it  is  shown 
that  the  jail  i?  to  be  a  room  in  the  courthouse  or  that  the  court- 
house and  jail  constitute  one  building.  (Shoshone  Go.  y.  Bollins, 
314.) 

11.  Held,  that  the  bonds  issned  in  pursuance  of  such  proceedings 
and  election  were  valid.     (Shoshone  Co.  ▼.  BoUins,  314.) 

12.  Where  a  portion  of  an  ordinance  of  a  board  of  county  com- 
missioners is  invalid,  and  the  valid  portion  contains  the  essential 
elements  of  a  complete  ordinance,  the  invalid  portion  may  be  re- . 
jected  and  the  remainder  stand  valid  and  operative.     (Johnston 
y.  Savidge,   204.) 

OiuoiNAL  Peoceedinos  por  Wbit  of  Mandati— Division  of  County — 
Annexation  of  Pabt  of  One  County  to  Another  County — Ac- 
countants— Afpobtionhknt  of  Indebtedness — ^Asssssmbnt-boll 
— Basis  of  Valuation — ^Datb  from  Which  to  Compute  Indebt- 
edness— County  Property — Money  of — Tax  Sale  Certificates — 
Tax  Deeds — Delinquent  Taxes — Moneys  in  Treasury — Collec- 
tion OF  Deunquent  Taxes — Ownership  of  Money — School 
Moneys — ^Liability  for  Indebtedness  to  be  Paid  by  Whom. 

13.  By  the  provisions  of  an  act  annexing  a  portion  of  Shoshone 
eounty  to  Nez  Perce  county,  approved  March  10,  1903  (Sess.  Laws 
1903,  p.  204),  the  assessment-roll  of  Shoshone  county  for  the  year 
1903  is  made  the  basis  of  the  valuation  of  the  property  assessed 
therein,  and  it  was  not  the  'intention  of  the  legislature  that  the 
accountants  should  deduct  therefrom  the  valuation  of  property 
deemed  by  them  to  be  not  taxable.  And  the  accountants  must 
take  into  consideration  the  taxable  property  as  shown  by  said  as- 
sessment-roll and  the  valuation  therein  contained.  (Shoshone  Co. 
V.  Thompson,  130.) 

14.  Whether  or  not  the  assessment-roll  contains  illegal  assess- 
ments is  not  a  matter  for  the  consideration  of  such  accountants 
in  the  discharge  of  their  duties  under  said  act.  (Shoshone  Co.  v. 
Thompson,    130.) 

15.  Said  act  became  a  law  on  May  8,  1903,  sixty  days  after  the 
adjournment  of  the  legislature,  but  did  not  go  into  full  effect  and 
operation  until  November  19,  1904,  that  being  the  date  when  the 
result  of  the  election  provided  for  therein  was  certified  to  the  gov- 
ernor.    (Shoshone   Co.  v.   Thompson,   130.) 

16.  The  term  "county  property"  as  used  in  said  act  includes 
property  acquired  by  tax  deeds  and  the  value  of  tax  certificates 
owned  by  the  county,  but  does  not  include  delinquent  taxes;  and 
the  value  of  such  county  property  must  be  ascertained  as  direeted 
by  the  provisions  of  said  act.     (Shoshone  Co.  v.  Thompson,  130.) 

17.  Section  5  of  said  act  provides  for  the  apportionment  of  all 
moneys  in  the  eountj  treaauxy  of  Shoshona  county  at  the  time  said 
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COUNTIES    (Continued). 

act  took  effeet,  and  provides  that  nueh  money  be  divided  between 
the  counties  in  the  same  ratio  as  county  property  and  county  in- 
debtedness are  divided;  and  is  not  to  be  deducted  from  the  total 
indebtedness  of  said  county  before  the  apportionment  of  such  in- 
debtedness.    (Shoshone  Co.  v.  Thompson,  130.) 

18.  Under  the  provisions  of  said  act,  the  tax  sale  certificates  aod 
tax  deeds  and  property  acquired  thereunder,  as  well  as  delinquent 
taxes,  belong  to  Shoshone  county.     (Shoshone  Co.  v.  Thompson,  130.) 

19.  Moneys  coUected  for  county  and  state  purposes  from  tax- 
payers in  the  annexed  district  since  November  19,  1904,  belong  to 
Shoshone  county.     (Shoshone  Co.  v.  Thompson,  130.) 

20.  The  general  school  moneys  in  the  county  treasury  not  dis- 
tributed prior  to  the  going  into  operation  of  said  act,  and  which 
would  have  belonged  to  the  school  districts  in  the  territory  an- 
nexed, had  there  been  no  annexation,  belong  to  Shoshone  countr, 
and  must  be  prorated  as  other  money  is  prorated  under  the  pro- 
visions of  said  act.  But  any  school  moneys  in  the  hands  of  the 
treasurer  that  have  been  raised  by  a  special  tax  ia  any  of  the  an- 
nexed districts  belong  to  the  district  raising  it.  (Shoshone  Coantj 
▼.  Thompson,   130.) 

21.  Nez  Perce  county,  with  the  annexed  portion  of  Shoshone 
county,  is  Liable  for  its  pro  rata  share  of  the  indebtedness  of 
Shoshone  county,  and  its  proper  officers  must  issue  county  war- 
rants therefor  to  Shoshone  county.  (Shoshone  Co.  v.  Thompson, 
130.) 

See  Appeal  and  Error,  10,  11;   Justices'  Courts. 

COURTHOUSE. 
See  Counties,  10. 

CBIMINAL  LAW. 

Cbiminal  Law — Competency  of  Codependant  as  Witness  for  Statk 
— corsobobation  of  accomplicb — sufficiency  of  corroboeatios. 

1.  One  who  has  been  jointly  indicted  with  a  defendant  on  trial, 
and  has  entered  a  plea  of  guilty,  is  a  competent  witness  for  the 
state  on  the  trial  of  his  codefendant.     (State  v.  Knudtson,  524.) 

2.  An  instruction  as  to  the  evidence  necessary  to  corroborate  the 
testimony  of  an  accomplice  which  states  the  law  on  that  question  to 
the  jury  in  as  favorable  light  to  the  defendant  as  it  is  given  in 
section  7871  of  the  Bevised  Statutes,  is  sufficient  and  not  open  to 
objection  by  the  defendant.     (State  v.  Knudtson,  524.) 

3.  Under  the  provision  of  section  7871  of  the  Bevised  Statutes,  the 
corroboration  of  the  evidence  of  an  accomplice  must  be  on  some 
material  fact  or  circumstance,  and  such  that  whec  standing  alone 
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GBIMINAL  LAW   (Continued). 

and  independent  of  the  evidence  of  the  aceompliee  tends  to  conneet 
the  defendant  with  the  commission  of  the  offense.  (State  ▼. 
Knudtson,  524.) 

STATXliENTS    OF    i^BOSXCUTINQ    OmCEB — ^VeBDICT   OF    JUBT — EZCESSIYX 

Judgment. 

4.  The  •  prosecuting  officer  has  the  right  and  privilege  in  his 
plea  to  the  jurj  to  reter  to  the  evidence,  quoting  therefrom,  and 
urge  upon  the  jury  the  truth  or  falsity  of  any  evidence  in  the 
ease.     (State  v.  Harness,  122.) 

5.  Under  the  provisions  of  section  8072,  Bevised  Statutes,  this 
court  may  affirm,  reverse  or  modify  a  judgment  of  conviction,  and 
where  the  evidence  supports  the  verdict,  the  judgment  pronounced 
on  such  /erdict  will  not  be  reversed  on  the  grounds  that  such 
sentence  and  judgment  is  excessive,  the  remedy  in  such  case  being 
by  way  of  modification  of  the  judgment.     (State  v.  Harness,  122.) 

6.  In  this  case  the  extreme  penalty  of  the  law  was  inflicted  on 
the  defendant.  Held,  that  under  the  facts  ulsclosed  in  this  case 
such  sentence  and  judgment  was  not  excessive.  (Statd  v.  Harness, 
122.) 

See  Insanity;  Jury;  TriaL 

DEFAULTS. 
See  Judgments,  3-6. 

DEPOSITIONS. 

Where  there  is  an  application  to  take  depositions  outside  oi 
this  state,  and  such  application  is  denied  by  the  lower  court,  and  it 
further,  appears  tnat  the  evidence  sought  to  be  procured  would  nol 
change  the  result  of  the  trial,  the  action  of  the  lower  court  will  nol 
be  disturbed.  The  granting  or  refusal  of  such  application  being 
within  the  discretion  of  the  trial  court,  it  will  only  be  disturbec 
where  it  is  shown  that  there  has  been  an  abuse  of  such  discretion 
(State  T.  Wetter,  433.) 

DIVORCE. 

DivoBCE — Desertion — ^Recrimination — Reconciliation'. 

1.  Divorce  is  a  remedy  for  the  innocent  and  will  not  be  grante< 
to  one  who  is  shown  to  be  guilty  of  a  similar  offense  against  th 
marital  contract  as  that  of  which  he  or  she  *  complains.  (Stone 
burner  v.   Stonebumer,   603.) 

2.  The  defense  or  recrimination  in  divorce  suits  is  recognized  an 
adopted  by  sections  2464  and  2466  of  the  Revised  Statutes,  an 
constitutes  a  complete  bar  to  a  recovery  where  the  defendant  show 
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DIVORCE    (Continued). 

a  valid  existing  cause  of  action  against  the  plaintiff.     (Stonebumer 
y.   Stoneburner,   603.) 

3.  As  to  whether  or  not  a  husband  can,  while  himsdf  a  deserts 
of  his  wife,  ehange  the  domicile  to  a  foreign  jorisdictiony  and  after 
causing  the  wife  to  go  to  such  jurisdiction^  in  defending  an  action 
prosecuted  by  him,  and  there  solieit  her  to  come  and  .live  with  him 
in  the  new  homo  and  thereby  convert  her  into  a  deserter  of  her  hus- 
band,  considered.     (Stonebumer   y.    Stonebumer,    603.) 

4.  In  cases  of  desertion  the  offending  party  may  at  any  time  re- 
turn and  offer  reconciliation,  and  the  injured  spouse  cannot  reject 
such  offer  if  made  prior  to  the  expiration  of  the  one  year  period 
during  which  time  the  desertion  ripens  into  a  cause  of  action,  but 
if  made  after  the  right  of  action  has  accrued,  the  injured  spouse 
may  reject  such  offer  without  thereby  assuming  the  attitude  of  jh 
offender  against  the  marital-  contract.  (Stonebumer  y.  Stone- 
bumer, 603.) 

5.  Evidence  examined  and  considered  and  held  insufficient  to  war- 
rant a  decree  of  divorce  in  favor  of  the  plaintiff.  (Stonebumer  t. 
Stonebumer^  603.) 

EASEMENT. 
See  license. 

EJECTMENT. 

Ejegtioent — Admission  and  Bejection  op  Evidencb — ^iNSTRuonoNS. 
On    the  trial  of  an  ejectment  case,  the  court  should  admit  all 
testimony  offered  by  the  plaintiff  tending  to  prove  hia  poaseMion. 
(Whitman  y.  McComas,  564.) 

EMBEZZLEMENT. 

1.  Where  it  is  shown  that  B.  procared  a  horse  from  J.,  to  be  re- 
turnea  the  next  day,  and  rode  him  to  a  distant  point,  then  sold  bim 
and  converted  the  proceeds  to  his  own  use,  he  is  guilty  of  em- 
bezzlement.    (State  y.  Boland,  490.) 

2.  Where  it  is  shown  that  the  contract  for  possession  of  the  al* 
\erred  embezzled  property  is  made  in  c  \e  county  &  c  it  is  disposed 
of  in  another  county,  and  the  court  fully  and  fairly  instructs  the 
jury  as  to  the  law  of  the  case,  leaviiig  that  question  entirely  to 
them,  it  becomes  a  questio:\  of  fact  solely  for  their  determinatioa, 
and  this  court  will  not  disturb  their  verdict,  unless  it  is  shown  by 
the  record  that  their  verdict  is  not  justified  or  supported  by  the 
evidence.     (State  y.  Boland,  490.), 
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EQUITY. 

Equitable  relief  will  not  be  granted  where  there  ia  a  plain, 
■peedj  and  adequate  remedy  hj  appeal  provided.  (School  Diatriel 
No.  25  Y.  Bice,  99.) 

See   Probate   Oonrts. 

ESTATES  OP  DECEDENTa 
See  Probate   Oourta. 

EVIDENCE. 

A  witness  who  has  been  engaged  in  the  hardware  and  plumb- 
ing business  for  a  period  of  flye  years  and  more  may  testify  as 
to  the  difference  in  cost  of  materials  used  in  a  building  and  the 
kind  the  contract  calls  for,  even  though  he  testifies  that  he  HxeB 
the  difference  in  prices  from  a  catalogue  sent  out  by  a  wholesale 
dealer  in  such  articles,  especially  where  he  testifies  that  he  has 
compared  catalogue  prices  of  various  wholesale  dealers  and  thej 
JEure  all  alike  in  prices.  (American  Bonding  Co.  y.  Begents  of 
University,  163.) 

EXCEPTIONS,  BILL  OP. 

Transcript  on  Appeal— What  to  Contain — Pabtnkbships — ^Pbomxs- 
80BY  Note — Sale  op  Pabtnbb's  Interest  in  Partnership — As- 
sumption OP  Partnership  Debts — ^Liabilities  op  iNcoiiiNe  Part- 
ner. 

1.  Under  the  provisions  of  section  4818  of  the  Bevised  Statutes, 
where  an  appeal  is  from  final  judgment  only,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  the  judgment- 
roll  and  of  any  bill  of  exceptions  or  statement  in  the  case  upon 
which  he  relies.  (Bank  of  Commerce  v.  Ada  County  Abstract  Co., 
756.) 

2.  Such  bill  of  exceptions  or  statement  may  be  used  on  appeal 
for  determining  whether  errors  of  law  had  been  made  in  the  trial 
of  the  case.  (Bank  of  Commerce  v.  Ada  County  Abstract  Co.,  756.) 

Bill  op  Exceptions — Specipications  op  Error— Motion  to  Strike — 
Eqihtable  Beliep. 

3.  Under  the  provisions  of  section  4428,  Bevised  Statutes,  a  biU 
of  exceptions  is  not  required  to  contain  a  specification  of  errors 
relied  on  unless  the  exception  is  to  the  verdict  or  decision  upon 
the  ground  of  the  insuf&ciency  of  the  evidence  to  sustain  it  In 
that  case  the  bill  of  exceptions  must  specify  the  particulars  in 
which  the  evidence  is  not  sufficient,  and  if  it  does  not,  a  motion 
to  strike  will  be  sustained.     (Hole  v.  Van  Dnaer,  79.\ 
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EXCEPTIONS,  BILL  OP   (Continued). 

4.  Where  the  trial  court  or  judge  thereof  refuses  to  consider 
affidavits  or  other  papers  or  evidence  offered  on  the  part  of  either 
plaintiff  or  defendant,  exception  to  such  ruling  must  be  saved  and 
the  rejected  evidence  must  be  incorporated  in  a  bill  of  exeeptions 
or  certified  to  by  the  judge  as  having  been  presented  and  rejected  in 
order  to  be  considered  on  appeal.     (Dougal  v.  Eby,  789.) 

Bill  of  Exckptions — Extension  of  Time  fob  Sbttlbmbnt. 

5.  Where  the  time  allowed  by  statute  or  order  of  the  trial  jadge 
under  section  4430  of  the  Bevised  Statutes  for  the  preparation, 
service  and  presentation  of  a  statement  or  bill  of  exceptions  has 
expired,  the  court  has  no  authoritj  to  grant  further  eztenaions  for 
such  purpose.     (Bandstrom  v.  Smith,  779.) 

EXECUTION  SALE. 
See    Injunction,   5,   6. 

FARM  LABORER'S  LIEN. 
See  Liens. 

FELLOW-SERVANTS. 
See  Master  and  Servant. 

FILES  OF  CASE. 
See  Motions  and  Orders,  2. 

FINDINGS. 
Bee  Appeal  and  Error;  Corporations,  1. 

FISH  AND  GAME. 

Cbiminal  Law — The  Sale  of  Fish — Peivatb  Ponds. 

1.  Under  the  provisions  of  section  3  of  an  act  commonly  known 
as  the  fish  and  game  law  (Sess.  Laws  1905,  p.  258),  a  person  or 
corporation  may  establish  a  private  pond  to  propagate  fish  in 
water  on  premises  of  his  own,  where  food  fishes  do  not  naturally 
abound,  and  may  propagate  and  grow  fish  therein  as  provided  bj 
said  section,  and  may  sell  the  same  himself  directly  to  the  con- 
sumer.    (State  V.  Dolan,  256.) 

2.  Under  the  provisions  of  said  act,  it  is  made  a  misdemeanor 
for  any  person  or  persons  not  the  owner  of  such  pond  to  sell  or 
offer  for  sale  any  fish  protected  by  said  act.     (State  v.  Dolan,  256.) 

3.  Under  the  provisions  of  said  act,  it  is  made  a  misdemeanor 
for  any  person  or  persons,  railway,  express  company,  stage  line, 
or  other  common  carrier,  or  any  of  their  agents  or  employees  to 
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PISH   AND   GAME    (Continued). 

transport  or  receive,  or  to  have  in  his,  its-  or  their  poesession  any 
speeies  of  fish  protected  by  said  act,  for  the  purpose  of  transport- 
ing the  same  or  for  the  purpose  of  offering  or  permitting  the 
8|mie  to  be  offered  for  sale.     (State  y.  Dolan,  256.) 

4.  Under  the  stipulated  facts,  the  ponds  from  whence  the  fish 
in  question  were  taken  are  not  private  ponds  within  the  meaning 
of  the  provisions  of  said  section  3.     (State  v.  Dolan,  256.) 

rBAUDS,    STATUTE    OP. 
See    Contracts. 

GAMBLING  DEVICES. 
See  Beplevin. 

GAME  LAWS. 
Bee  Pish  and  Gkime. 

GBAZING. 
See  Animals. 

HEBDING. 
See  AnimalB. 

HIGHWAYS. 

0pscmcattons  ot  insufficiency  of  evidencb  —  suppictenct  of  — 
Highway — Dedication  of — Prescription — Bailkoad  Crossings — 
Changs  of  Line. 

1.  Where  the  issue  was  whether  a  road  was  a  private  road  or  a 
public  highway  and  the  appellant  in  his  specifications  of  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict  specifies  that,  "The 
evidence  is  undisputed  that  the  road  in  question  was  a  private  road, ' ' 
such  specification  is  suf&dent.  (Palmer  v.  Northern  Pac  By.  Co., 
583.) 

2.  Where  the  specification  is  sufficient  to  inform  opposing  coun- 
sel of  the  grounds  of  the  alleged  insufficiency  of  the  evidence  to 
support  the  finding  or  verdict,  it  is  sufficient.  (Palmer  v.  North- 
em   Pac.  By.   Co.,  583.) 

3.  Where  the  specification  designates  some  particular  issue  in 
the  case,  and  avers  that  it  was  not  sustained  or  justified  by  the 
evidence,  such  specification  is  sufficient.  (Palmer  v.  Northern  Pac. 
By.  Co.,  583.) 

4.  Under  the  provisions  of  section  850  of  the  Bevised  Statutes, 
highways  are  declared  to  be  roads,  streets  or  aUeys  and  bridges  laid 
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HIGHWAYS    fContiaoed). 

out  or  erected  bj  tW  poblie,  or  if  Ud  oat  or  cncted  b^  otim. 
dedieated  or  aUMudoaed  to  the  pnlilie.  (Pilfr  ▼.  Nwthen  Fm. 
Bj.  Co^  5S3.) 

5.  Under  tfce  proyiaioM  of  seetioB  851  of  tfce  Berind  StetuteB, 
M  ameiided  (Sev.  Lews  1893,  p.  12),  mn  roads  and  m  Ufliwajv 
for  a  period  of  Afo  jean,  provided  Uhj  abaD  ha^e  beea  voiked  and 
kept  op  at  Uie  cxpeiiee  of  the  poblie,  are  Ingbwaja  bj  piwuiptio^ 
but  a  road  coBetmeted  by  private  parties  ae  a  loggiBg  road,  and 
kept  in  repair  hj  sneb  private  perBODB  aerua  wbich  a  gate  is 
maintaiaed,  as  showa  bj  tbe  fsets  of  this  case,  is  aot  a  poUk 
highway.     (Palmer  t.  Northern  Pae.  B^.  G6^  583.) 

HOMICIDE. 
See  Indietment  and   Inf ormatioii. 

ILLEOAL  OONTBACT. 
See  Pleading,  5. 

INDICTTMENT  AND  INPOBMATIOW. 

1.  Where  an  information  eharges  marder  and  a  demnmr  is  fOed 
which  is  OTermled  by  the  court,  and  no  error  is  predicated  on  such 
ruling  in  this  court,  it  will  be  treated  as  waived.  (State  v.  Wetter, 
433.) 

2.  An  information  which  eharges  that  the  defendant  ''At  tbe 
eounty  of  Latah,  state  of  Idaho,  on  the  twenty-seventh  day  of 
January,  A.  D.  1904,  then  and  there  being,  did  then  and  thexe 
willfully,  unlawfully  and  feloniously  and  of  his  deliberately  pre- 
meditated malice  aforethought,  kill  and  murder  one  John  H.  Hsye, 
a  human  being,  by  then  and  there  unlawfully  and  feloniously,  and 
of  his  deliberately  premeditated  malice  aforethought,  shooting  at 
and  against  the  body  and  person  of  the  said  John  H.  Hays,  with 
a  certain  gun  then  and  there  loaded  with  gunpowder  and  leaden 
Dullet, ' '  etc.,  held,  a  sufficient  averment  that  the  death  of  the  said 
Hays  ensued  and  of  the  means  by  which  the  homicide  was  per- 
petrated.    (State  V.    Sly,   110.) 

3.  The  code  has  provided  for  the  same  liberality  in  pleadings 
and  the  construction  thereof  in  criminal  cases  as  in  eivil  caees, 
and  if  the  substantial  facts  necessary  to  constitute  the  crime 
charged  appear  in  the  indictment  or  information  it  will  be  held 
sufficient.     (State  v.  Sly,  110.) 

4.  An  allegation  that  the  defendant  at  a  specified  time  and  place 
did  ''kill  and  murder  one  John  H.  Hays"  is  a  sufficient  aU^tioa 
that  the  latter  died.     (State  v.  Sly,  110.) 
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INFORMATION. 
Bee  Indictment  and   Information. 

INJUNCTIONS. 

injtjnottoh  pxndbnnb  lltk— cobpo&ation  bssikainxd  vbom  &kujfq 
Stock  on  /..sssssmxnt. 

1.  Complaint  and  counter-affidavit  examined  and  held  that  they 
constitute  a  sufficient  showing  to  warrant  the  trial  judge  in  exercis- 
ing his  discretion  in  favor  of  the  granting  a  temporary  injunction 
pending  a  determination  of  the  case  on  its  merits.  (Weber  v. 
Delia  Mountain   Mining  Co.,   264.) 

2.  Where  the  proposed  action  of  a  corporation  to  sell  the  stock 
of  an  insane  stockholder  for  the  payment  of  an  assessment  is 
founded  upon  and  instigated  by  the  wrongful  acts  and  conduct 
of  a  person  who  controls  a  majority  of  the  capital  stock,  and  a 
part  of  the  stock  going  to  make  up  such  majority  was  procured 
by  such  person  from  the  insane  stockholder,  and  a  cause  of  ac- 
tion for  fraud  and  wrongful  conduct  is  charged  against  the  person 
80  controlling  a  majority  of  the  stock,  a  temporary  restraining 
order  against  the  corporation  making  such  sale  is  incidental  to 
the  main  action  and  is  a  proper  relief  to  be  granted  in  the  sound 
discretion  of  the  court  until  the  case  can  be  heard  on  its  merits. 
(Weber  v.  Delia  Mountain  Mining  Co.,  264.) 

OsDEK  Dissolving  Injunction — Jxtdomxnt  Against  Susams  on  In- 
junction Bonds — Whin  Liabiuty  on  Injunction  Bond  Abisxs. 

3.  Affidavits  and  papers  that  are  not  shown  to  have  been  pre- 
sentea  to  the  court  or  judge  thereof  at  the  hearing  on  a  motion  to 
dissolve  an  injunction,  and  appear  from  the  judge's  certificate 
not  to  have  been  used  or  considered  by  him  on  such  hearing, 
cannot  be  considered  by  this  court  on  appeal  from  an  order  made 
granting  or  denying  such  motion.     (Dougal  v.  Eby,  789.) 

4.  Where  a  claim  is  made  against  the  sureties  on  an  injunction 
bond  for  costs,  damages  or  counsel  fees  on  breach  of  the  bond,  the 
sureties  are  entitled  to  their  day  in  court  and  the  right  to  defend 
against  the  demand,  and  it  is  error  for  the  court  or  judge  thereof 
to  summarily  enter  judgment  against  the  sureties  on  the  dissolution 
of  the  injunction.     (Dougal  v.  Eby,  789.) 

Agaifui  Sheriff's  Sale, 

5.  An  injunction  will  issue  to  restrain  and  enjoin  the  sheriff  from 
selling  personal  property,  where  it  is  shown  that  the  plaintiff  has  no 
plain,  speedy  and  adequate  remedy  at  law,  or  that  the  defendant 
is  insolvent  and  not  able  to  respond  in  damages.  (Keeter  v. 
Schuldt,   663.) 

6.  Where  it  Is  shown  that  defendants  in  original  suit  filed  an  an- 
swer alleging  title  to  the  personal  property  in  dispute  in  Qeorge  H. 
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INJUNCTIONS    (Continued). 

Kester,  and  defendants  were  prevented  from  niakiB|^  saeh  shoving 
by  evidence,  such  evidence  being  rejected  on  objection  from  eoansd 
for  plaintiff  there  and  defendant  here,  it  is  not  a  bar  to  an  action 
thereafter  commenced  by  Kester  against  plaintiff  in  that  actios  for 
the  possession  of  such  property,  and  to  enjoin  the  sale  thereof  on  the 
judgment  in  an  original  action.     (Kester  y.  Schnldt,  663.) 

See  Taxation,  7. 

INSANITY   AS   DEFENSE   TO   CKIME. 

Where  the  defense  is  insanity,  it  is  alwajs  brought  into  tbe 
ease  by  the  defendant,  and  until  he  furnishes  such  evidence  of  ib- 
sanity — at  least  sufficient  to  raise  a  question  of  doubt  in  the  minds 
of  the  jurors — the  prosecution  may  rest  upon  the  legal  proposition 
that  all  men  are  supposed  to  be  sane  and  legally  resfponsible  for 
their  acts.     (State  v.  Wetter,  433.) 

INSTRUCTIONS. 
See   Trial,   2-6. 

INTERSTATE    COMMEECB. 
See  Conunerce. 

INTOXICATING   LIQUORS. 

CiTT  Ordinance — Sale  op  Intoxicating  Liquors — Saloons — Rbguu- 
TioN  OP — Midnight  and  Sunday  Closing — Entering  Saloon  Do»- 
INQ  Prohibited  Hours— Reasonable  Regulation— Right  op  PRO^ 
bbty — Privilege  and  Immunity  op  Citizen — Classipication— Dtb 
Process  op  Law — Constitutional  Law — Fourteenth  Amendment 
TO  United  States  Constitution — Title  to  Ordinance. 

1.  Under  the  provisions  of  subdivision  4  of  section  37  of  the 
charter  of  Boise  City,  the  city  council  has  power  and  authority  to 
enact  ordinances  and  make  reasonable  regulations  therein  for  tbe 
sale  of  intoxicating  liquors,  both  at  retail  and  wholesale.  (State 
v.  Calloway,  719.) 

2.  Ordinance  No.  642  of  said  city  is  not  repugnant  to  the  genenl 
laws  of  the  state.     (State  v.  Calloway,  719.) 

3.  The  following  provisions  of  ordinance  No.  642  of  tbe  said 
city,  to  wit:  ''And  it  is  hereby  made  unlawful  for  the  proprietor  of 
such  a  place  or  wherein  is  contemplated  the  sale  of  intoxicating 
liquors  to  permit  any  person  or  persons  other  than  himself  and 
family  to  enter  such  room  and  place  where  intoxicating  liqaon 
are  sold  during  the  hours  when  the  sale  of  such  liquors  is  pro- 
hibited," is  a  reasonable  regulation,  and  the  common  eouncil  bsd 
the  power  and  authori^  to  enact  it     (State  v.  Callowaji  719.) 
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INTOXICATTNG  LIQUORS  (Continued). 

4.  The  provisions  of  said  ordinance  making  it  a  misdemeanor  for 
the  proprietor  of  a  place  where  intoxicating  liquors  are  sold  to 
permit  anj  person  or  persons  other  than  himself  and  family  to  enter 
such  place  during  the  hours  when  such  place  must  be  kept  dosed, 
is  a  reasonable  regulation  and  not  contrary  to  the  provisions  of  the 
constitution  or  geneial  laws  of  the  state.     (State  v.  Calloway,  719.) 

5.  The  power  to  prohibit  the  sale  of  intoxicating  liquors  in  the 
interest  of  the  public  safer/,  welfare,  good  order  and  happiness 
of  the  people  during  certain  prescribed  periods  by  the  proper  legis- 
lative body  is  no  longer  an  open  questio-a.  (State  v.  Calloway,  719.) 

6.  Under  the  provisions  of  said  ordinance  it  is  immaterial  for 
what  purpose  the -proprietor  admits  the  prohibited  person  into  such 
building.  The  offense  is  committed  if  he  permits  any  person  except 
members  of  his  own  family  to  enter  his  pl&^se  of  business  during 
prohibited    hours.     (State    ▼.    Calloway,    719.) 

7.  Said  ordinance  is  equally  applicablt  to  all  dealers  in  intoxi- 
cating liquors,  whether  at  wholesale  or  retail,  and  is  not  class  legis- 
lation within  the  well-defined  meaning  of  that  term.  The  classifica- 
tion there  made  is  natural,  practical  and  reasonable.  That  being 
true,  it  is  valid  and  constitutional.  In  enacting  police  regulation, 
if  the  classification  therein  made  is  usual,  practical  and  reasonable, 
that  is  sufficient.     (State  v.  Calloway,  719.) 

8.  Said  ordinance  does  not  infringe  any  right,  privilege  or  im- 
munity secured  to  the  citizen  by  the  federal  or  state  constitution. 
(State  V.  Calloway,  719.) 

9.  The  control  of  the  liquor  business  is  within  the  police  power 
of  the  state,  and  restrictions  which  might  lawfully  be  imposed  upon 
it  might  be  obnoxious  as  an  illegal  restraint  of  trade  when  ap- 
plied to  other  pursuits  or  avocations.     (State  v.  Calloway,  719.) 

10.  The  right  to  sell  liquor  is  not  an  inherent  right  of  the  citizen, 
and  to  prohibit  him  from  keeping  open  his  place  of  business  from 
12  o'clock  midnight  to  6  o'clock  in  the  morning,  and  from  12 
o'clock  Saturday  nights  until  6  o'clock  the  following  Monday 
morning  does  not  deprive  him  of  property  without  due  process  of 
law.  Said  ordinance  is  a  restraint  upon  the  business  therein  named 
and  in  no  wise  contemplates  a  destruction  of  the  business,  but  places 
it  within  the  bounds  therein  named  and  is  simply  a  regulation  and 
a  restraint.     (State  v.  Calloway,   719.) 

11.  The  title  to  said  ordinance,  to  wit :  "  An  ordinance  regulating 
the  hours  in  which  intoxicating  liquors  shall  be  sold  in  Boise  City,  and 
for  Sunday  closing,  and  providing  a  penalty  for  the  sale  thereof 
during  prohibited  hours,"  expresses  the  object  and  purpose  of  said 
ordinance,  and  is  sufficiently  comprehensive  to  include  all  of  the  pro- 
visions of  said  ordinance.     (State  t.  CiaUoway,  719.) 
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IBRIGATION. 

lEaiGATION     DiSTBIOT     LAW — TlTLK     TO     ACT — CONSTITCnONAL     LiAW — 
CONPIBMATION    OF    ObOANIZATION     07    DISTRICT — COKFIRICATION     OF 

Bonds — Notice  of  Hsa&iko — ^Pubucation  Thkkbof — Oonstructite 

KonCB — JUBISDICTION — ToWNS    AND    VILLAGES — ^WaIVBB    OF    BI6HT 

TO  Begeive  Water — Construction — PiNDiNGfl  of  Court. 

1.  The  title  to  an  act  entitled,  "An  act  relating  to  irrigation  dis- 
tricts and  to  provide  for  the  organization  thereof,  and  to  provide 
for  the  acquisition  of  water  and  other  property,  and  for  the  distri- 
bution of  water  thereby  for  irrigation  purposes  and  for  other  and 
similar  purposes/'  held  not  repugnant  to  the  provisions  of  section 
16,  article  3,  of  the  state  constitution.  (Nampa  etc  Irrigation 
I>istriet  v.  Brose,  474.)    ' 

2.  Said  act  is  not  repugnant  to  any  of  the  provisions  of  our  state 
constitution.     (Nampa  eU^.  Irrigation  District  v.  Brose,  474.) 

8.  Under  the  provisions  of  said  act,  held  that  the  Nampa  and 
Meridian  Irrigation  District  is  a  legally  organized  and  existing 
irrigation  district  under  the  provisions  of  said  act  (Nampa  etc 
Irrigation  District  v.  Broee,  474.) 

4.  Under  the  provisions  of  said  act,  the  board  of  directors  of  an 
irrigation  district  may  commence  a  proceeding  like  the  one  at  bar, 
in  and  by  which  the  proceedings  of  the  board  and  of  said  district 
providing  for  and  authorizing  the  issue  and  sale  of  the  bonds  of 
said  district  may  be  judicially  examined,  approved  and  confirmed, 
whether  said  bonds  or  any  of  them  have  been  sold  at  the  time  of 
the  commencement  of  such  proceedings  or  not.  (Nampa  etc  Ir- 
rigation District  v.  Brose,  474.) 

6.  That  all  of  the  provisions  of  said  act  concerning  the  submission 
of  the  question  of  bonding  said  district  for  the  sum  of  $583,505  ^o 
the  legal  voters  of  said  district  have  been  substantially  complied 
with,  and  that  said  bonds  have  been  legally  voted  :.a^  when  issued 
will  be  valid  bonds  against  said  district.  (Nampa  etc  Irrigation 
District  v.  Brose,  474.) 

6.  Under  the  provisions  of  said  act  the  oourt  is  empowered  and 
given  jurisdiction  upon  the  hearing  of  such  proceedings  to  examine 
and  determine  the  legality  and  validity  of,  and  approve  and  con- 
firm each  and  all  of  the  proceedings  for  the  organization  of  such 
district  under  the  provisions  of  said  act,  from  and  including  the 
petition  for  the  organization  of  the  district,  and  all  other  pro- 
ceedings which  may  affect  the  legality  or  validity  of  such  bonds 
and  the  order  for  the  sale  thereof.  (Nampa  etc.  Irrigation  Dis- 
trict V.  Brose,  474.) 

7.  Notice  of  the  hearing  for  confirmation  may  be  by  posting  and 
publication  as  provided  in  said  act  (Nampa  etc  Irrigatioa  Dis- 
trict V.  Brose,  474.) 
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lEBIGATION  (Continued). 

8.  When  the  lots  and  lands  within  a  town  or  village  will  be  ben- 
efited l^y  irrigation  under  the  STStem  proposed  for  sueh  district, 
snch  towns  and  Tillages  may  be  included  within  an  irrigation  dis- 
trict.    (Nampa  etc  Irrigation  District  v.  Brose,  474.) 

9.  While  said  act  contemplates  a  general  plan  for  the  purchase 
or  construction  of  the  necessary  irrigation  canals  a^d  works  for  the 
purpose  for  which  such  irrigation  district  is  organized,  a  land 
owner  within  said  district  may,  with  th*  ^nsent  of  the  district, 
waive  his  right  to  water  from  such  district  where  it  appears  that 
no  one  residing  within  the  district  is  injured  or  prejudiced  thereby. 
In  such  a  case  no  part  of  the  bond  issue  can  be  apportioned  to  the 
land  whose  owner  has  agreed  with  the  district  to  waive  all  claims 
against  it  for  water.     (Nampa  etc.  Irrigation  District  v.  Brose,  474.) 

10.  In  such  proceedings,  the  court  must  disregard  any  error,  irreg- 
ularity of  omission  which  does  not  affect  the  substantial  rights  of 
the  parties  to  such  proceedings.  (Nampa  etc.  Irrigation  District 
T.  Brose,  474.) 

11.  Held,  the  findings  of  the  court  are  fully  sustained  by  the 
evidence.     (Nampa  etc.  Irrigation  District  v.  Brose,  474.) 

JUDGMENTS. 
V€Miiien  and  Belief. 

1.  The  provisions  of  section  4229  of  the  Bevised  Statutes,  that: 
''The  court  may  likewise,  in  its  discretion,  after  notice  to  the  ad- 
verse party  ....  relieve  a  party  or  his  legal  representative  from  a 
judgment,  order  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect;  and  .... 
may  grant  the  relief  upon  application  made  within  a  reasonable  time, 
not  ezceoding  six  months  after  the  adjournment  of  the  term,"  do 
not  apply  to  judgments  and  orders  which  show  upon  their  face  that 
they  are  nullities  and  void,  and  in  such  ease  the  void  order  may 
be  vacated  after  the  lapse  of  more  than  six  months  after  adjourn- 
ment of  the  term.  (Kerns  v.  Morgan.  Oalifornia  Consolidated 
Min.  Co.  V.  Morgan,  572.) 

2.  Held,  in  this  case  that  the  complaint  fails  to  state  a  cause 
of  action  sufficient  to  warrant  the  vacating  and  setting  aside  a 
judgment  entered  by  the  trial  court  or  a  modification  of  it.  (Jones 
V.  Vane,  353.) 

V€MitU>n  of  Default  Judgment, 

3.  Affidavits  on  motion  to  set  aside  a  default  judgment,  under 
the  provisions  of  section  4229  of  the  Bevised  Statutes,  must  show 
that  the  default  occurred  through  mistake,  inadvertence,  surprise 
or  excusable  neglect,  and  that  the  defendant  has  a  meritorious  de- 
fense to  the  action.     (Holzeman  v.  Henneberry,  428.) 
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JUDGMENTS  (Continued). 

4.  An  application  to  set  aside  and  vacate  a  default  judgment  is 
addressed  to  the  sound  legal  discretion  of  the  court  to  which  the  ap- 
plication is  made,  and  unless  it  appears  that  such  discretion  has 
been  abused,  the  order  will  not  be  disturbed  on  appeaL  (Holie- 
man  v.  Henneberry,  428.) 

5.  This  discretion  must  be  directed  and  exercised  within  the  weD- 
established  rules  of  law,  and  when  the  essential  elements  necessary 
to  set  it  ir  action  are  wanting,  its  improper  exercise  will  be  cor- 
rected on  appeal.     (Holzeman  v.  Henneberry,  428.) 

6.  Showing  made  in  this  case  reviewed  and  held  insufficient  to 
authorize  the  setting  aside  a  default  judgment.  (Holzemaa  y.  Hea- 
neberry,  428.) 

See  Appeal  and  Error;  Corporations,  1* 

JUDGMENT-BOLL. 
See  Appeal  and  Error,  7-9« 

JUBT. 
Separatum  of  Jurors  in  Criminal  TricH, 

1.  Where  a  juror  deliberately  separates  himself  from  the  other 
jurors  after  the  case  has  been  finally  submitted  to  the  jurj  and 
leaves  the  bauiff  and  remains  out  of  view  of  the  bailiff  and  other 
jurors  for  a  period  of  from  three  to  five  minutes,  and  his  where- 
abouts and  conduct  during  that  time  are  unexplained  except  hj 
his  own  affidavit,  and  it  does  not  appear  that  the  absence  was  the 
result  of  necessity,  accident  or  mistake,  a  new  trial  will  be  granted. 
(State  V.  West,  157.) 

2.  The  uncorroborated  affidavit  alone  of  a  juror  who  deliberately 
separates  himself  from  his  associates  and  bailiff  in  disregard  of 
the  law,  as  well  as  the  admonitions  of  the  court,  should  not  be 
accepted  as  a  satisfactory  explanation  of  his  whereabouts  and  eon- 
duct  during  such  separation.     (State  v.  West,  157.) 

3.  Where  the  defendant  in  a  capital  case  shows  that  the  jaiy 
have  separated  after  having  been  sworn  to  try  the  ease,  such  fact 
is  sufficient  prima  facie  showing  to  entitle  him  to  a  new  trial 
and  to  shift  the  burden  onto  the  state  of  showing  dearly  and 
beyond  a  reasonable  doubt  that  nothing  transpired  during  such 
separation  or  on  account  thereof  that  did  or  could  prejudice  the 
defendant  in  any  of  his  rights.     (State  v.  Sly,  110.) 

4.  Where  the  state  makes  such  a  showing  a  new  trial  will  be 
denied.     (SUte  v.  Sly,  110.) 
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JURY    (Continued). 

Conduct  of  Oificers  in  Charge  of  Jury, 

5.  Conduct  of  officers  in  charge  of  juries  and  tile  receiving 'o; 
mail  bjr  jurors  commented  upon.     (State  v.  Sly,  110.) 

JUSTICES'  COUETS. 

INOORPORATED  CiTIES — JUSTICE'S  PRECINCTS — ^POWER  OF  BOARD  OF  COIC 

MissioNERS— Dumber  of  Justices  in  Each  Precinct— Beview  ok 
Appeal — Quo  Warranto— Statutory  Construction. 

1.  Under  the  proTisions  of  subdivisions  2  and  3  of  section  175S 
of  the  Revised  Statutes,  a  board  of  county  commissioners  has  the 
power  to  establish,  abolish  and  change  justices'  precincts  in  in- 
corporate cities.     (Johnston  v.  Savidge,  204.) 

2.  That  provision  in  section  11  of  an  act  approved  February  25, 
1891  (Sess.  Laws  1891,  p.  60),  which  provides  that  there  shall  be 
at  each  general  election  two  justices  of  the  peace  elected  in  eack 
justice's  precinct  "except  wards  in  incorporated  cities"  does  not 
prohibit  the  proper  board  of  county  commissioners  from  estab 
lishing  justice's  precincts  within  such  cities  and  the  election  ol 
two  justices  of  the  peace  in  each  of  such  precincts.  (Johnston  v 
Bavidge,  204.) 

3.  If  the  board  of  county  commissioners  has  jurisdiction  t( 
create  justices  precincts  within  the  limits  of  an  incorporated  city 
and  does  so,  its  action  can  only  be  reviewed  by  appeaL  (Johnstoi 
T.  Savidge,  204.) 

LACHES. 

See  Adverse  Possession,  5. 

LICENSE. 

License  to  Pass  Over  Stairway — Easeicent — Statute  of  Frauds- 
Eqihtable  Interposition — Specific  Performance. 

1.  A  license  is  a  personal  privilege  to  do  certain  acts  upon  th 
lands  of  another,  but  creates  no  estate  therein,  is  revocable  a 
will,  and  may  rest  in  parol,  whUe  an  easement  is  an  estate  i 
real  property  and  its  grant  falls  within  the  statute  of  fraudj 
(Howes  V.  Barmon,  64.) 

2.  Where  B.  is  erecting  a  two-story  building  and  proposes  t 
H.  k  K.,  who  own  and  occupy  a  two-story  building  on  the  ad j oil 
ing  lot,  that  he  will  build  a  stairway  on  the  side  of  his  buildin 
next  to  H.  k  K's  building,  and  that  they  may  use  the  same  fc 
ingress  and  egress  to  and  from  the  second  story  of  their  buildin 
in  consideration  of  H.  Ie  K.  allowing  B.  to  erect  a  porch  on  a  fli 
foot  strip  of  a  vacant  lot  adjoining  the  back  end  of  B.'s  buildinj 
and  each  party  agrees  thereto  and  enters  upon  the  use  so  agree 
upon,  held,  that  the  permiflsioii  to  use  sndi  stairway  does  m 
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LICENSE  (Continned). 

amount  to   the  grant  of  an  easementy  but  eonstituteB  a  lieenw 
,   onlj  and  i«  revoeable  bj  the  lioenBor.     (Howes  ▼.  Barmon,  64.) 

3.  TJnlees  'the  evidence  be  elearly  to  the  eontrarj,  a  court  win 
presume  that  a  parol  (agreement  to  impress  real  property  with 
a  servitude  was  made  with  a  knowledge  of  the  provisions  of  the 
statute  of  frauds,  and  was  therefore  intended  as  a  license  only 
and  not  as  an  easement.     (Howes  v.  Barmon,  64.) 

LIENS. 

Fabic  Labobeks'  Lien — Sufttcienct  or  Descbiption— Dbmukebb  Ovkb- 
EULED  When — Ofticeb  Justutin*  Levy  of  Attachment  Must 
Allege  Jurisdictional  Facts — What  abx  Jubisdictional  Facts. 

1.  Anyone  performing  labor  or  rendering  service  in  the  produc- 
tion of  a  crop  maj  have  a  lien  for  his  labor  and  services  on  the 
entire  crop  produced.     (Beekstead  y.  Griffith,  738.) 

2.  A  description  in  the  lien  that  it  is  intended  to  cover  the  entire 
crop  of  haj  produced  for  the  year  is  not  void  for  uncertainty. 
(Beekstead  v.  Griffith,  738.) 

3.  A  complaint  that  alleges  that  plaintiff  and  his  assignors  per- 
formed labor  and  rendered  services  in  the  production  of  seven 
stacks  of  ha/  on  a  ranch,  describing  it,  is  not  subject  to  a  general 
demurrer  that  the  complaint  ^'does  not  state  facts  sufficient  tx> 
constitute  a  cause  of  action,''  even  though  the  lien  includes  other 
hay  raised  on  the  same  premises  and  harvested  and  stacked  hj 
others  under  a  different  contract     (Beekstead  v.  Griffith,  728.) 

4.  An  officer  to  justify  his  seizure  by  virtue  of  a  writ  of  at- 
tachment and  his  possession  thereunder  must  allege  all  the  juris- 
dictional facts  by  which  he  justifies  his  right  of  possession.  (Beek- 
stead V.  Griffith,  738.) 

See  Mechanic's  Lien;  Vendor  and  Vendee,  6*10. 

LIMITATION  OF  ACTIONa 
See  Adverse  Possession. 

LIQUOBS. 
See  Intoxicating  Liquon. 

LIVESTOCK, 
See  Animals, 
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MANDAMUS. 

Application  pqb    Wbit  op  Mandate — Whskx  Oppicib  Acts  Bepobs 
Writ  la  Issued,  Wbit  Will  be  Denied. 

1.  Writ  of  mandftte  will  not  issue  where  the  officer  against  whom 
the  writ  is  prajed  for  has  performed  the  aets  sought  to  be  com* 
pelled  before  the  writ  is  issued.  (Chemung  Mining  Go.  ▼.  Morgan^ 
232.) 

MANDAKX7S — ^PABTDBS  IN   INTEESST— YaBIANOE  BETWEEN    FINDINGS   AND 

Dbcbee. 

2.  In  an  action  to  procure  a  peremptory  writ  of  mandate  against 
a  water-master,  commanding  him  to  distribute  waters  from  a  dif- 
ferent stream  than  that  named  in  the  decree  under  which  he  is  mak- 
ing distribution,  all  parties  to  be  affected  therebjr  should  be  made 
parties  to  the  action.     (Stethem  y.  Bkinner,  374.) 

MABBIAGK 
See  Divorce. 

MASTEB  AND  SBBVANT. 
Mastkb'8  LiABnjTT— Injuby  to  servant— Faluno  op  Scappoi^— Yige- 
PBiNCiPAii— Fellow-sebvant — Negugence. 

1.  The  appellants  were  contractors  engaged  in  the  erection  of 
what  is  known  as  the  Elk's  Temple,  Moscow.  The  respondent  was 
employed  with  one  K.  to  furnish  mortar  and  brick  to  the  brick- 
layers. One  B.  was  the  manager  and  in  immediate  charge  of 
the  construction  of  said  building  for  the  appellants.  After  the 
brick  work  on  the  northerly  side  of  the  building  was  completed 
it  was  necessary  to  erect  a  scaffold  across  the  west  end  of  the 
building  for  the  use  of  the  bricklayers.  B.  directed  K.  to  erect 
such  scaffold,  and  in  doing  so  it  was  necessary  for  him  to  put  in 
place  two  joists  or  cross-pieces  on  which  to  lay  the  floor  of  the 
scaffold.  Prom  a  lot  of  material  furnished  for  that  purpose,  he 
selected  two  pieces  and  one  of  the  brick  masons  nailed  the  ends 
thereof  in  place.  Thereafter  B.  and  K.  laid  some  boards  on  said 
scaffold  and  thereafter  the  respondent  assisted  K.  in  completing 
the  erection  thereof.  B.  directed  K.  to  lap  the  ends  of  the  flooi 
across  the  joist,  which  he  neglected  to  do.  Thereafter  the  re- 
spondent and  K.  placed  a  considerable  quantity  of  mortar  and 
bricks  on  said  scaffold  and  the  section  supportci  by  one  of  said 
cross-pieces  fell  the  cross-piece  having  broken,  and  in  the  faU 
the  respondent  was  injured.  Held,  that  if  there  was  negligence  oi 
carelessness  in  placing  a  defective  cross-piece  in  said  scaffold,  i1 
was  the  negligence  and  carelessness  of  a  fellow-servant  and  the  ap 
pellants  are  not  liable  therefor.     (Larsen  v.  Le  Douz,  49.) 
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MASTER  AND  SERVANT  (Continued). 

2.  If  the  act  or  omiBsion  that  caused  the  injury-  was  one  per- 
taining to  the  duty  the  master  owed  to  his  servant,  he  is  respon- 
sible for  the  manner  of  its  performance  without  regard  to  the 
rank  of  the  servant  or  employee  to  whom  it  is  intrusted.  Bat  if 
it  is  one  pertaining  to  the  dutj  of  an  operatiTe,  the  employee  per- 
forming it  is  a  fellow-servant  with  his  eolaborers  whatever  his 
rank,  for  whose  neglect  the  master  is  not  liable.  (Larsen  v.  La 
Doux,  49.) 

3.  The  true  test  in  all  eases  hj  which  it  maj  be  determined 
whether  the  negligent  act  causing  the  Injury  is  chargeable  to  the 
master  or  is  the  act  of  a  coservant  is.  Was  the  offending  em- 
ployee in  the  performance  of  the  master's  duty  in  reference  to  the 
particular  act  causing  the  injury,  an  act  done  in  the  performanee 
of  a  duty  that  the  master  owed  his  servant!  If  so,  his  negli- 
gence is  that  of  the  master  and  liability  follows ;  if  not,  he  was  a 
mere  coservant  engaged  in  the  common  employment  with  the  in- 
jured servant  without  reference  to  his  grade  or  rank  or  his  right 
to  employ  or  discharge  men,  or  to  his  control  over  them.  In  this 
case  the  master  furnished  sufficient  safe  material  for  the  erection 
of  said  scaffold,  and  B.  having  directed  K.  and  the  respondent  to 
construct  said  scaffold,  and  cautioned  K.  to  construct  it  safelj, 
the  appellants  were  not  liable  for  the  carelessness  of  K.  in  con- 
structing the  same.     (Larsen  y.  Le  Douz,  49.) 

MECHANIC'S  LIEN. 
HxGHANics '  Liens — Mobtoaob — Priowtdes — Judgment. 

1.  In  adjusting  the  rights  of  lienholders,  under  the  provisions  of 
section  5  and  other  sections  of  an  act  to  secure  Hens  for  mechanics 
and  others,  approved  Eebruary  7,  1899  (Sess.  Laws  1899,  p.  148), 
where  the  erection  or  construction  of  building  was  not  let  to  any- 
one, but  the  owner  employed  men  to  furnish  rock  and  do  the  rock- 
Work,  and  employed  others  to  furnish  the  brick,  and  others  to  lay 
them,  others  to  furnish  other  materials,  others  to  furnish  and  do 
the  plumbing,  and  others  to  do  the  carpenter  work,  etc,  the  court, 
in  the  judgment,  must  declare  the  rank  or  class  of  liens  in  accord- 
ance with  the  provisions  of  section  11  (page  149)  of  said  act,  and, 
where  a  mortgage  lien  attached  prior  to  the  time  that  either  or  any 
of  such  lien  claimants  commenced  work  or  commenced  to  furnish 
material,  the  lien  of  such  mortgage  is  prior  to  the  liens  of  the  last- 
mentioned  laborers  or  materialmen.  (Pacific  States  Savings  etc  Co. 
▼.  Dubois,  319.) 

2.  The  provisions  of  section  11  of  said  act  (Laws  1899,  p.  149), 
apply  to  cases  in  which  there  are  no  intervening  mortgage  liens. 
Where  mortgage  liens  are  involved  in  the  foreclosure  of  mechanics' 
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MECHANIC'S  LIEN  (Continued). 

and  materialmen's  liens,  the  time  or  the  date  when  the  biiildiii 
'was  commenced,  or  the  laborer  began  work,  or  the  materialmen  coo 
meneed  to  furnish  material,  must  be  taken  into  consideration  i 
determining  the  priority  of  such  liens  over  the  mortgage  liens.  (Pi 
eifle  States  Sav.  etc.  Co.  v.  Dubois,  319.) 

MEDICAL  EXAMINERS— STATE  BOAED. 
See  Physicians  and  Surgeons. 

MINER'S  LIENS. 
See  Vendor  and  Vendee,  6-10. 

MINES  AND  MINERALS. 

Objection  of   Pabties  to   Mining  Contract  —  Evidbnci  to  Suppobi 
Judgment  Insuphcient  When. 

1.  Where  it  is  shown  that  B.  and  C.  agree  to  incorporate  a  min 
ing  company,  they  to  pay  all  the  expenses  of  incorporation,  and  us< 
their  efforts  and  influence  in  the  sale  of  treasury  stock,  the  proceed 
cff  which  are  to  be  used  in  the  development  of  the  mines,  and  it  ii 
further  shown  that  after  such  incorporation  is  perfected  and  th* 
stock  issued  to  the  respective  parties,  B.  sold  seventeeA  thou8an< 
Ave  hundred  of  his  one  hundred  and  seventy-four  thousand  shares 
and  C.  his  entire  holding  of  one  hundred  and  seventy-four  thou8an( 
shares,  a  very  small  portion  of  the  proceeds  of  which  was  used  i; 
the  development  of  the  mines  and  there  was  no  money  in  the  treae 
uzy  for  development  work,  an  injunction  should  issue  restraining  th 
further  sale  of  individual  stock  in  the  corporation  until  the  treasur 
stock  as  agreed  upon  is  sold.     (Brown  v.  Bracking,  678.) 

2.  Where  the  evidence  shows  a  disregard  of  the  contract  entere 
into  prior  to  the  organization  by  the  promoters  of  a  mining  cofpon 
tion  and  the  owners  of  the  mining  claims  forming  the  basis  for  sue 
corporation,  and  the  preponderance  of  the  evidence  shows  that  trea 
nry  stock  should  first  be  sold  to  further  develop  the  property,  ao 
instead  of  disposing  of  treasury  stock,  large  holdings  of  the  h 
dividual  stock  are  sold  and  the  proceeds  not  applied  to  the  develo] 
ment  of  the  property,  it  is  evidence  of  bad  faith,  and  a  judgmei 
in  favor  of  the  promoters  based  upon  sueh  evidence  should  be  r 
versed.     (Brown  v.  Bracking,  678.) 

See  Adverse  PoBsession,  5-7;  Public  Lands;  Receivers,  4;  Vendor  ai 

Vendee,  1-3. 
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MOKTOAGES. 

Suit  to  Dxclabx  a  Dixd  a  MoBTOAOi  anv  to  RsDKXif— Tkcr  uo 
FiDuciAKT  Relation — ^Aovkbsb  Posskssioh — Possbbsioh  Usmm 
Cqlok  of  Title — Statute  of  Limitations. 

1.  Where  the  plaintiff  aought  to  establidi  a  tnut  and  fidaeiaiy 
relation  aa  baving  existed  between  ber  aneeetor  and  one  of  tbe 
defendants,  and  the  evidenee  shows  that  the  dealings  and  boaineBs 
transactions  whieh  took  place  between  the  parties  were  at  arm's- 
length,  and  in  the  ordinary  eonrse  of  dealings  in  business  tiaas- 
actions  of  the  character  involTed,  and  no  speeial,  peeoliary  or  ex- 
traordinary degree  of  trust  or  confidence  appears  to  have  bees  re- 
posed bj  the  one  party  in  the  other,  and  a  fair  market  priee  has 
been  paid  and  the  transaction  has  been  made  in  the  open  and  wi^ 
the  full  knowledge  of  the  nature  thereof,  and  all  the  i^eta  sur- 
rounding the  same,  and  the  transaction  appears  upon  its  face  to 
have  been  equitable  and  just,  the  finding  of  the  court  that  no  trust 
or  fiduciary  relation  existed  between  the  parties  cannot  be  dis- 
turbed on  appeal     (Fountain  y.  Lewiston  National  Bank,  451.) 

See  Mechanic's  Lien. 

MOTIONS  AND  OBDEBS. 

1.  Where  a  stranger  to  an  action  or  proceeding;  who  has  not  inter- 
rened  and  has  never  been  made  a  party  by  order  of  court  or  in  any 
manner  recognized  by  the  statute  or  rules  of  practice,  files  a  petition 
and  obtains  an  ex  parte  order  without  notice  to  any  of  the  original 
parties  to  the  action  or  proceeding  or  any  person  interested  therein, 
held,  that  the  order  so  procured  is  a  nullity  and  void.  (Kerns  ▼. 
Morgan.    California  Consolidated  Min.  Co.  ▼.  Morgan,  572.) 

2.  Orders  made  by  the  court  or  judge  thereof  in  any  pending 
litigation  should  be  filed  and  become  a  part  of  the  files  of  the  case 
and  should  not  be  withheld  therefrom  by  anyone.  (Sandstrom  t. 
Smith,  7790 

MUNICIPAL  COBPOEATIONS. 

City  of  Lewiston — Validitt  of  Special  Chaster — Constitutional 
Law — Title  of  Act — Akendkent  of  Chaster — ^Issuance  of 
Bonds. 

1.  Under  a  special  charter,  the  city  of  Lewiston  is  a  legal  munic- 
ipal corporation  of  the  state.     (Butler  v.  City  of  Lewiston,  393.) 

2.  The  amendment  of  the  special  charter  of  the  city  of  Lewiston 
by  act  approved  March  9,  1903  (Sess.  Laws  1903,  p.  105),  held, 
constitutional  and  valid.     (Butler  v.  City  of  Lewiston,  393.) 

3.  The  title  to  saia  act  is  sufiicient  and  does  not  contravene  the 
provisions  of  section  19,  article  3  of  the  state  constitution.  (Butler 
V.  City  of  Lewiston,  393.) 


MUNICIPAL  CORPORATIONS  (Continued). 

4.  Under  the  provisions  of  the  constitution  the  leg;islatnre  has 
the  power  to  amend  the  charter  of  the  city  of  Lewiston  in  matters 
germane  to  the  object  and  purposes  of  said  charter.  (Butler  v. 
City  of  Lewiston,  393.) 

5.  The  title  to  said  act  approved  March  9,  1903,  is  sufficiently 
comprehensive  to  include  all  provisions  germane  to  the  city  charter. 
(Bulter  V.  City  of  Lewiston,  393.) 

6.  The  existing  city  governments  under  special  charters,  at  the 
date  of  the  adoption  of  our  constitution,  were  not  abolished  by  the 
provisions  of  section  1  of  article  12  of  the  constitution,  but  were 
continucvi  in  force,  and  oy  the  provisions  of  section  2,  article  11  of 
the  constitution,  the  power  of  the  legislature  to  grant,  extend, 
change  or  amend  charters  of  incorporation  by  special  laws  was 
restricted  to  such  municipal,  churitable.  educational,  penal  or  re- 
formatory corporations  as  are  or  may  be  under  the  control  of  the 
state.     (Butler  v.  City  of  Lewiston,  393.) 

7.  By  the  proviso  of  section  3,  article  8  of  the  state  constitution, 
the  provisions  of  that  ".ection  are  not  applicable  to  the  ordinary 
and  necessary  expenses  of  the  city  authorized  by  the  general  laws 
of  the  state.     (Butler  v.  City  of  Lewiston,  393.) 

See  Counties;  Justices'  Courts;  Nuisance. 

MURDER. 
See  Indictment  and  Information. 

NEW  TRIAL. 

NlW  TBIAL— DlfiCRMION  OF  THI  COUBT— SUBSTANTIAL  CONIUCT  IN  EVI- 
DXNOB. 

1.  Unless  it  appears  from  the  record  that  the  judge  has  abused 
his  discretion  in  granting  a  new  trial,  his  action  therein  will  not 
be  reversed  on  appeal.     (Jones  v.  Campbell,  752.) 

2.  The  rule  that  where  there  is  a  substantial  conflict  in  the  evi- 
dence the  verdict  of  a  jury  or  findings  of  the  court  will  not  be  set 
aside  on  appeal,  does  not  apply  to  a  trial  court  on  an  application 
for  a  new  trial.     (Jones  v.  Campbell,  752.) 

3.  The  trial  court  having  seen  the  witnesses  on  the  stand,  ob- 
served their  demeanor  and  heard  them  testify,  should,  on  proper 
application,  grant  a  new  trial  regardless  of  the  conflict  in  the  evi- 
dence, if  ie  concludes  that  there  has  been  a  miscarriage  of  justice 
by  the  verdict  of  the  jury.     (Jones  v.  Campbell,  752.) 

Idaho,  Vol.  11—53 
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NEW  TRIAL  (Continued). 

MonoN  FOB  New  Trial — Pbematubs  Heabino  and  Submission — Affi- 
davits OF  Newly  Discovered  Evidence — Counter-Affidavits— 
—Time  fob  Filing  and  Service — ^Proof  of  Service  of  Notice  and 
Motion. 

4.  Under  section  4441  of  the  Bevised  Statutes,  where  a  motion 
for  a  new  trial  is  to  be  made  on  affidavits,  the  adverse  partj  is  en- 
titled to  ten  days  after  service  on  him  of  the  affidavits  of  the  mov- 
i9g  parly  in  which  to  file  and  serve  counter-affidavits  and  within 
the  period  allowed  for  filing  such  counter-affidavits,  the  court  has 
no  power  or  authority  to  hear  and  consider  a  motion  for  a  new  trial 
bMed  on  the  affidavits  of  the  moving  party.  (Peter  v.  Kalez,  553.) 
6.  By  section  4442  the  court  is  prohibited  from  hearing  a  motion 
for  a  new  trial  based  on  affidavits  until  after  the  expiration  of  the 
ten  days  allowed  the  adverse  party  in  which  to  file  counter-affidavits. 
(Peter  v.  Kales,  553.) 

6.  The  adverse  party  is  entitled  to  notice  of  the  time  and  place 
of  the  hearing  on  a  motion  for  a  new  trial  and  to  be  present  at 
the  hearing  and  present  his  side  of  the  ease.     (Peter  v.  Kalez,  553.) 

7.  Sufficiency  of  proof  of  service  of  notice  and  motion  for  a  new 
.    trial  considered  and  discussed.     (Peter  v.  Kalez,  553.) 

New  Trial  —  Order  —  Prekaturely  Made  —  Statement  on — Settled 
AND  Filed— Mandatory. 

8.  An  order  granting  a  new  trial  made  before  the  statement  on 
which  the  motion  is  based  is  settled  and  filed  is  prematurely  made 
and  must  be  set  aside.     (Buckle  v.  McConaghy,  533.) 

9.  The  provisions  of  section  4442  of  the  Bevised  Statutes  contem- 
plate that  a  motion  for  a  new  trial  shall  not  be  passed  upon  before 
the  statement  of  the  case  upon  which  such  motion  is  based  is  set- 
tled and  filed.     (Buckle  v.  McConaghy,  533.) 

10.  The  provisions  of  that  section  in  that  regard  are  nmndatory. 
(Buckle  T.  McConaghy,  553.) 

NONSUIT. 
See  Trial,  8-9. 

NOVATION. 
See  Contracts. 

NUISANCE. 

Where  the  complaint  alleges  the  corporate  capacity  of  plain- 
tiff, and  that  by  some  threatened  act  defendant  will  create  a  nui- 
sance or  threatens  to  or  is  about  to  commit  some  act  that  will 
endanger  the  health  of  the  inhabitants  of  the  village  or  eity,  or 
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PHYSICIANS  AND  SUBGEONS  (Continued). 

in   80   doing  exercises   quasi   judicial   funetionB.     (Baaf  ▼•  State 
Board  of  Medical  Examiners,  707.) 

2.  The  state  medical  law  contains  no  proTision  granting  tbe 
right  of  appeal  from  the  action  of  the  board  of  examiners  in  refus- 
ing a  license  to  an  applicant,  but  bj  the  terms  of  section  9  of  the 
act  it  is  provided  that  the  action  of  the  board  in  refusing  to  grant 
a  license  under  the  provisions  thereof  may  be  reviewed  hj  the  dis- 
trict court  on  certiorari^  provided  proceedings  therefor  be  insti- 
tuted within  ten  days  after  notice  of  such  refusal.  (Baaf  ▼.  State 
Board  of  Medical  Examiners,  707.) 

3.  By  conferring  the  right  to  have  the  action  of  the  board  in  re- 
fusing to  grant  a  license  reviewed  as  provided  in  section  9  of  the 
act,  the  legislature  have  indicated  an  intention  to  limit  and  confine 
the  authority  and  jurisdiction  of  the  courts  in  considering  tiie  action 
of  the  board  to  the  procedure  and  scope  of  investigation  and  in- 
quiry usually  and  ordinarily  pursued  and  exercised  by  the  courts  in 
the  issuance  and  consideration  of  writs  of  review.  (Baaf  v.  State 
Board  of  Medical  Examiners,  707.) 

4.  The  legislature  has  provided  for  a  board  of  experts  learned 
in  medicine  and  surgery  for  the  purpose  of  examining  applieanta 
for  lieenso  to  practice  within  this  state,  and  the  language  of  the 
medical  act  and  the  purposes  and  objects  thereof  preclude  any  in- 
ference that  the  legislature  ever  intended  that  a  disappointed  appli- 
cant might  apply  to  the  court  and  there  have  his  answers  re-ex- 
amined, marked,  graded  and  passed  upon  as  to  their  correctness  by 
tlie  court.     (Baaf  v.  State  Board  of  Medical  Examiners,  707.) 

5.  The  courts  are  open  to  compel  action  by  the  state  board  of 
medical  examiners  when  they  fail  or  refuse  to  act,  and  to  review 
their  authority  where  they  have  assumed  to  exercise  powers  not 
conferred,  but  the  courts  will  not  review  and  re-examine  matters 
in  which  the  board  is  called  upon  to  exercise  judgment  and  dis- 
cretion and  perform  quasi  judicial  functions  in  reference  thereto. 
(Baaf  y.  State  Board  of  Medical  Examiners,  707.) 

PowEB  OF  State   Board  of  Medical  Examinees — ^Pkactitionees  not 
GuiLTT  or  Misdemeanor  When. 

6.  Under  the  provisions  of  section  5  of  what  is  known  as  the 
medical  law  of  1899  (Sess.  Laws  1899,  p.  346)  the  board  of  medi- 
cal examiners  are  not  empowered  to  call  upon  applicants  for  a 
license  for  their  diplomas  who  were  engaged  in  the  praetiee  of 
their  profession  under  the  law  of  1887.     (State  ▼.  CJooper,  219.) 

7.  Where  it  is  shown  that  an  applicant  for  a  license  to  piactiee 
medicine  and  surgery  was  a  resident  of  the  state  engaged  in  the 
practice  of  his  profession  under  the  provisions  of  the  law  of  18S7, 


and  had  complied  with  all  the  provisions  of  the  law  of  1899;  held, 
that  in  case  the  board  of  medical  examiners  refused  to  issue  his 
license  it  was  not  criminal  in  him  to  pursue  his  profeflieii*  (State 
▼.  Cooper,  219.) 

PLEADING. 

CJoMPLAiNT — What  Causes  or  Action  May  bk  Unitid  in— Pabties— 
Causes  Must  be  Separately  Stated — Joint  Defendants. 

1.  Under  the  provision  of  section  4169  of  the  Bevised  Statutes, 
the  plaintiff  maj  unite  several  causes  of  action  in  the  same  com- 
plaint when  such  causes  belong  to  one  only  of  the  classes  enu- 
merated in  said  section.     (Kruger  v.  St.  Joe  Lumber  Co.,  504.) 

2.  Such  causes  of  action  must  affect  all  of  the  parties  to  the 
action.     (Kruger  v.  St.  Joe  Lumber  Co.,  504.) 

3.  Each  of  said  causes  of  action  must  be  separately  stated. 
(Kruger  v.  St.  Joe  Lumber  Co.,  504.) 

4.  Where  several  persons  are  made  defendants,  the  eomplaint 
must  contain  allegations  sufficient  to  charge  them  jointly.  (Kruger 
▼.  St.  Joe  Lumber  Co.,  504.) 

Pleadings — Issues    Made   Under   Denials — Illegal    Contract    and 
Failure  of  Title  Must  be  Affirmatively  Pleaded. 

5.  Where  plaintiff  alleges  the  sale  and  delivery  of  property 
and  failure  and  refusal  by  defendants  to  pay  the  purchase 
price,  and  defendants  deny  purchasing  or  receiving  the  property, 
evidence  is  not  admissible  under  such  denial  for  the  purpose  of 
showing  illegality  of  contract  or  failure  of  title  in  plaintiff  to  the 
property  alleged  to  have  been  sold.     (Miller  v.  Donovan,  545.) 

6.  A  defendant  who  desires  to  show  illegality  of  contract  as  be- 
ing in  violation  of  a  statute  or  of  public  policy  or  would  show  fail- 
ure of  title  or  consideration  must  affirmatively  allege  such  defense 
so  as  to  apprise  the  adverse  party  of  the  nature  of  defense  he  will 
be  called  upon  to  meet.     (Miller  ▼.  Donovan,  545.) 

7.  Failure  to  make  such  allegations  will  only  be  excused  where  the 
illegality  or  failure  of  title  or  consideration  appears  from  the  com- 
plaint itself.     (Miller  v.  Donovan,  545.) 

Sufliciency  of  Complaint  for  Tori. 

8.  Where  a  complaint  states  any  cause  of  action  that  will  put 
the  defendant  on  his  defense  of  the  alleged  wrongful  act,  it  is  not 
subject  to  demurrer.     (Village  of  Sand  Point  v.  Doyle,  64^) 

PRESCRIPTION. 
See  Adverse  Possession. 
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PBINCIPAL  AND  SURETY. 

Bonding  Gomfant  on  Contract — ^When  Assumed  Fuuhixicent  of 
Contract  is  Liable  for  Interior  Materials  Used  by  Con- 
tractor— A  Witness  Who  is  a  Contractor  and  Betail  Dealeb 
May  Testify  From  Prices  Procured  frok  a  Wholesale  Cata- 
logue. 

1.  A  bond  proyided  that  if  the  prineipal  shall  fail  to  comply 
with  all  the  eoaditions  of  the  contract  to  such  an  extent  that  the 
same  shall  be  forfeited,  said  suretj  shall  have  the  right  and 
privilege  to  assume  said  contract  and  to  sublet  or  complete  same 
whichever  surety  may  elect  to  do,  provided  it  is  done  in  accord- 
ance with  the  contract,  is  a  legal  and  valid  obligation,  and  the 
company  may  elect  to  complete  the  contract,  stand  on  the  terms 
of  the  bond,  or  voluntarily  pay  any  damages  resulting  from  the 
principal's  defaalt.  (American  Bonding  Co.  v.  Begents  o£  Uni- 
versity, 163.) 

2.  Where  a  bonding  or  surety  company  assumes  a  defaulted  eon- 
tract,  it  assumes  all  defects  of  the  principal's  work,  together  with 
inferior  materials  used,  and  is  entitled  to  the  benefits  of  the  con- 
tract from  the  time  of  the  default  ot  the  principal,  together  with 
any  sum  that  may  be  due  the  principal  at  the  time  the  default  is 
declared.     (American  Bonding  Co.  v.  Begents  of  University,  163.) 

Bee  Appeal  and  Error,  15-18;  InjunctLon,  3,  4. 

PBIVATE  BOADa  . 

See  Highways. 

PBOBATE  COUBTS. 

Probate  Courts— Jurisdiction — Suits  in  Equity— Demxtrrek. 

1.  The  probate  courts  of  this  state  have  exclusive  jurisdiction 
of  the  settlement  of  estates  of  deceased  persons  subject  to  appeal 
to  the  district  court  for  review  of  any  proceeding  had  therein. 
(Abrams  v.  White,  497.) 

2.  Equity  will  not  lend  its  aid  in  an  original  proceeding  in  the 
district  court,  unless  it  is  shown  that  fraud  has  been  perpetrated  in 
the  probate  court.  The  particular  act  and  thing  constituting  the 
fraud  must  be  definitely  and  positively  alleged,  and  that  the  part/ 
is  without  remedy  elsewhere  than  in  a  court  of  equity.  (Abrams 
V.  White,  497.) 

3.  A  demurrer  will  be  sustained  to  a  complaint  in  equity  that 
fails  to  allege  fraud  in  the  probate  court,  and  also  show  the 
necessity  for  the  prosecution  of  the  action  in  the  court  of  equity. 

(Abrams  v.  White,  497.) 
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QUIETING  TITLE  (Continued). 

that  such  settlers  and  appropriators  have  saeh  a  common  interest 
in  having  the  rights  of  the  respective  appropriators  determined 
and  quieted,  and  in  a  decree  enjoining  interference  therewith,  as 
to  entitle  them  to  join  as  parties  plaintiff  under  the  prorisions 
of  section  4101,  Bevised  Statutes.  (Frost  v.  Altoraa  Water  Co., 
294.) 

QUO  WABBANTO. 
See  Appeal  and  Error^  11. 

BAILBOADS. 
See  Taxation,  6. 

BECEIVEBS. 

Obdcb  oe  Decision  Dektino  Motion  to  Appoint  a  Becettek — Apfkait 
ABLE— Power  op  Supreme  Court  to  Appoint  Beceiter — ^Applica- 
tion FOR  Appointment  of  Beceiver — Denied. 

1.  Under  the  provisions  of  section  9,  article  5  of  the  eonstitu- 
tion  of  Idaho,  the  order  or  decision  of  a  district  court  or  judge 
denying  a  motion  for  the  appointment  of  a  receiver  is  an  appeal- 
able order  or  decision.     (Chemung  Mining  Co.  ▼.  Hanlej,  302.) 

2.  Under  the  provisions  of  said  section  of  the  constitution,  this 
court  has  the  power  to  appoint  a  receiver  to  act  pending  the  litiga- 
tion.    (Chemung  Mining  Co.  v.  Hanlej,  302.) 

3.  Under  the  facts  as  presented  hj  the  record  o:i  this  applica- 
tion for  the  appointment  of  a  receiver,  held,  not  sufficient  to  war- 
rant such  appointment  and  the  application  is  denied.  (Chemung 
Mining  Co.  v.  Hanlej,  302.) 

Bboeiters — ^Powers  and  Duties  of  Begeivees — Bioht  to  Caret  on 
Business  of  a  Privatb  Corporation — ^Prior  Lien  for  Debts  Con- 
tracted BY  Beceiveb — Authority  of  Courts  of  Equity  to  Di- 
rect Working  of  Places  Mines— Attorney  Fees  Paid  by  Be- 
ceiver. 

4.  A  court  of  equitj  has  no  authority  to  direct  its  receiver  in 
charge  of  placer  mines  to  cany  on  a  general  mining  business  and 
charge  the  expenses  of  the  business  and  operations  as  a  prior  and 
preferred  lien  against  the  property  over  that  of  prior  recorded 
mortgages  and  encumbrances  on  the  same  property.  (Dalliba  v. 
Winschell,  364.) 

5.  A  receiver  in  charge  of  the  property  of  a  corporation  has  no 
authority  to  cany  on  the  business  of  the  corporation  unless  he  be 
so  authorized  and  directed  by  the  court.  (Dalliba  v.  Winschell, 
364.) 
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BECEIYERS   (Continued). 

6.  CouTta  of  equity  have  the  power  and  authority  to  appoi 
leeeiTen  of  property  and  direct  them  to  care  for,  protect  and  pi 
■erye  the  property  and  decree  the  charges  and  expenses  theref 
as  prior  and  preferred  liens  to  that  of  all  other  liens,  mortgag 
or  encumbrances,  and  to  direct  the  property  sold  for  the  payme 
of  the  same.     (Dalliba  ▼.  Winschell,  364.) 

7.  Where  a  receiver  has  failed  to  keep  correct  accounts  of  t1 
business  and  transactions  of  the  receivership  estate,  and  has  faiU 
to  take  vouchers  for  numerous  and  large  sums  of  expenditure  ai 
has  made  large  overcharges  and  false  charges  for  sums  claimed  i 
have  been  expended  by  him,  and  has  been  generally  reckless  j 
his  expenditures  in  connection  with  the  trust  and  in  the  employ 
ment  of  servants,  and  has  shown  a  general  disregard  for  the  trui 
he  has  assumed,  a  court  of  equity  will  refuse  to  allow  him  an 
salary  or  compensation  for  services  as  receiver.  (Dalliba  ▼.  Wii 
schell,  364.) 

8.  A  receiver  is  not  entitled  to  aUowance  for  fees  paid  atto 
neys  for  ipaking  his  reports,  narrating  his  acts,  receipts  and  a 
penditures  as  receiver  and  prosecuting  claims  against  the  estai 
he  represents  for  his  own  compensation  and  for  the  allowance  ( 
such  attorney    fees.     (Dalliba  v.  Winschell,  364.) 

9.  In  such  case  the  service  constitutes  a  part  of  the  duti* 
of  the  receiver,  and  the  charge  is  a  personal  expenditure  and  shou 
be  borne  by  the  receiver  individually.     (Dalliba  v.  Winschelly  364 

BECOBDS. 
See  Vendor  and  Vendee,  6-10* 

BEPLEVIN. 

BlPLETIH— OaMBUNO  DkVIOOBS — SLOT   MaCHINXS. 

Answer    examined    and    held    sufficient    to    put    in    issue    1  i 
allegations  of  the  complaint.     (Mills  Novelty  Ck>.  v.  Dunbar,  671. 

EEVIBW,  WBIT  OP, 
See  Certiorari. 

BOADS. 
See  Highways. 

SALES. 
Pboiossobt  Notes — Creates  Lien  When — When  Bights  to  Psbsok   i 

PBOPXBTT  LinOATED. 

1.  A  promissory  note  providing  that  the    express  condition 
the  sale  and  purchase  of  the  goods  for  which  the  notes  were  gi    i 
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SALES   (Continued). 

is  such  that  the  title,  ownership  or  possession  does  not  pass  until 
the  note  and  interest  are  paid  in  full,  and  that  the  payee  haa  fall 
power  to  deelare  the  note  due  and  take  possession  of  goods  at  ai^ 
time  he  may  deem  himself  insecure,  even  before  the  specified  ma- 
turity of  the  same,  retains  the  ownership  in  the  payee  of  the  note. 
(Kester  v.  Schuldt,  663.) 

Attaghicent — Conditional  Saijb  or  Personal  Pbopebty — Aaesmsnaxn 

or  CONTIIACT. 

2.  One  who  makes  a  conditional  sale  of  personal  property,  de- 
livering possession  to  the  vendee  and  retaining  the  title  thereto 
in  himself  until  the  purchase  price  shall  be  fully  paid,  cannot, 
upon  &ilure  of  the  purchaser  to  make  the  payments,  haTe  an  at- 
tachment against  the  property  of  the  purchaser  to  secure  the 
payment  of  the  purchase  price  until  the  property  itself  has  beea 
exhausted.     (Barton  v.  Groseclose,  227.) 

3.  Where  the  vendor  on  a  conditional  sale  has  delivered  pos- 
session to  the  vendee,  and  thereafter  sells  and  assigns  the  eon- 
tract  taken  from  the  purchaser  to  a  third  party,  the  assignee  of 
such  contract  is  substituted  to  all  the  rights  of  his  assignor,  and 
cannot,  therefore,  have  an  attachment  upon  failure  of  the  pur- 
chaser of  the  property  to  make  payment.  (Barton  y.  Groseclose^ 
227.) 

4.  The  security  retained  by  the  vendor  in  such  cases  is  not  a 
vendor's  lien  but  is  a  reservation  of  title  and  right  to  puzsiie  the 
property  in  specie.     (Barton  v.  Groseclose,  227.) 

See  Pleading,  5. 

SALOONS. 
See  Intoxicating  Liquors. 

SCHOOL  FUNDS. 
See  Counties,  2;  University. 

SLOT  MACHINES. 
See  Beplevin. 

SPECIFIC  PEBFOEMANCB. 

A  court  of  equity  will  not  grant  the  aid  of  specific  perform- 
ance where  the  party  invoking  its  aid  has  not  parted  with  any 
consideration  or  property,  and  no  irreparable  damage  is  suffered 
and  no  fraud  is  inflicted  upon  him,  and  where  he  is  in  statu  qw> 
at  the  time  of  the  commencement  of  his  action,  (Howes  v.  Barmen, 
64.) 
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STATUTE  OP  PBAUDS. 
See  Ck)ntract8. 

STATUTE  OF  LIMITATIONa 
See  Advene  Possession. 

SUBETYSHIP. 
See  Principal  and  Surety. 

TAXATION. 

Constitutional  Law— Maximum  Tax  Lbvy— Foe  State  Pusposxs- 
What  Computed — Statb  Debts — County  Indebtedness. 

1.  The  tax  lerj  authorized  by  section  9  of  article  7  of  the  eoi 
stitution  "for  state  purposes"  is  intended  to  cover  the  currei 
and  running  expenses  of  maintaining  and  conducting  the  stal 
government — ^legislative,  executive  and  judicial — and  the  opera 
ing  and  maintaining  the  state  institutions.  (Oooding  v.  Proffit 
380;  Gooding  v.  Cowen,  392;  Gooding  v.  Anderson,  392.) 

2.  Public  or  bonded  indebtedness  incurred  under  the  pro^ 
sions  of  section  1  of  article  8  of  the  constitution  for  internal  ii 
provements  ana  the  erection  of  public  buildings  and  institutio: 
is  not  anticipated  or  comprehended  within  the  provisions  of  B€ 
tion  9  of  article  7,  and  a  tax  levy  for  the  purpose  of  paying  tl 
interest  on  such  indebtedness  and  bonds  and  providing  a  sin 
ing  fund  therefor,  does  not  fall  within  the  limits  of  the  maximti 
rate  of  taxation  as  specified  and  provided  by  section  9  of  article 
(Gooding  v.  Proffitt,  380;  Gooding  v.  Cowen,  392;  Gooding  v.  A 
derson,  392.) 

3.  It  is  within  the  power  of  the  legislature  to  pass  an  act     i 
done  by  act  of  March  6,  1905   (Sess.  Laws  1905,  p.  278),  auth< 
izing  the  board  of  commissioners  of  any  county  indebted  to  t  i 
state  on  account  of  state  taxes  due  from  such  county  to  the  stf   i 
to  make  a  sufficient  levy  not  exceeding  a  maximum  rate  then   i 
specified,  for  the  purpose  of  paying  and  liquidating  such  indel 
edness.     (Gooding  v.  Proffitt,  380;   Gooding  v.  Cowen,  392;  Go( 
ing  V.  Anderson,  392.) 

Assessment  foe  Taxation — ^List  of  Property  Furnished  by  Ti 
PAYER — Estoppel — Additional  Assessments — Action  of  Board    i 
Equalization — Notice. 

3a.  Where  a  taxpayer  has  furnished  the  assessor  with  a  sta 
ment  of  his  property,  and  the  assessor,  relying  thereon,  has  assesi 
the  property  therein  described  against  the  person  furnishing       i 
list,   such   person   will   thereafter   be   estopped    from   denying       i 
ownership  of  the  property  in  an  action  to  enjoin  the  collection 
the  tax.     (Inland  Lumber  etc.  Co.  v.  Thompson,  508.) 


TAXATION  (Continiied). 

4.  Under  revenue  act  of  1901  (Sess.  Laws  1901,  p.  233)  it  is  made 
the  duty  of  the  board  of  equalization  to  order  the  assessor  to  assess 
any  propert7  which  has  escaped  assessment,  and  where  such  assess- 
ment is  made  before  the  final  adjournment  of  the  session  of  the 
board  convened  on  the  fourth  Monday  in  July,  the  taxpayer  has 
his  opportunity  of  being  heard,  and  such  assessment  is  not  void 
for  want  of  notice  or  opportunity  to  be  heard  in  relation  thereto. 
(Inland  Lumber  etc.  Co.  v.  Thompson,  508.) 

5.  The  statutes  (Act  1901,  pp.  250,  254,  sees.  53,  65)  and  pub- 
lished notice  by  the  clerk  of  the  board  of  eonmiissioners  (sec  92) 
constitute  notice  to  the  taxpayer  of  the  meeting  of  the  board  of 
equalization  and  of  his  right  to  appear  at  either  or  both  of  such 
meetings  and  protest  against  any  assessment  or  action  of  the  board 
in  relation  to  assessments.  (Inland  Lumber  etc  Co.  v.  Thompson, 
508.) 

State  Board  of  Equaijzation — Assessment  of  Bailway,  Teuephoke 
AND  Telegraph  Lines — Constitutional  Law — Writ  of  Error— 
What  May  be  Beviewed  Under — ^Litiaation  of — Private  Rights. 

6.  Under  the  provisions  of  the  revenue  law,  approved  March  22, 
1901  (Sess.  Laws  1901,  p.  257),  the  state  board  of  equalization  is 
authorized  to  fix  for  taxation  the  valuation  of  railroad,  telephone 
and  telegraph  lines,  and  property  belonging  thereto.  (McConnell 
V,  State  Board  of  Equalization,  652.) 

Demurrer  Will  be  Sustained  to  a  Complaint  in  Equity  to  Enjoin 
County  Assessor  When — Full  Cash  Value  of  Property  Must 
BE  Alleged  —  An  Allegation  that  Other  Property  in  the 
County  of  Equal  Value  has  been  Assessed  Lower  not  Suffi- 
cient. 

7.  A  demurrer  will  be  sustained  to  a  complaint  in  equity  to  enjoin 
the  assessor  and  tax  collector  from  selling  lands  of  complainant  to 
satisfy  taxes  assessed  where  all  the  requirements  of  the  statute 
have  not  been  complied  with.  (Humbird  Lumber  Co.  v.  Thompson, 
614.) 

8.  A  complaint  to  enjoin  the  assessor  and  tax  collector  from 
selling  property  to  satisfy  a  tax  levy  regular  in  form  must  allege 
the  full  cash  value  of  the  property  if  the  injunction  is  prayed  for  on 
the  ground  that  the  levy  is  excessive.  (Humbird  Lumber  Co.  v. 
Thompson,  614.) 

9.  A  complaint  that  only  alleges  the  "cash  value,"  "fair  value" 
or  ' '  true  value ' '  is  not  a  compliance  with  section  10  of  the  revenue 
act  (Sess.  Laws  1901,  p.  230).  (Humbird  Lumber  Co.  y.  Thomp- 
son, 614.) 
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TAXATION    (Continued). 

10.  An  allegation  that  other  property  of  similar  character  i 
value  in  the  vicinity  or  county  has  been  assessed  at  a  less  val 
tion  than  complainants  is  not  sufficient  to  warrant  a  court  of  eq« 
to  grant  relief.     (Humbird  Lumber  Co.  v.  Thompson,  614.) 

See  Counties,  8,  13;  Quieting  Title,  1. 

TELEPHONES  AND  TELEGBAPHS. 
See  Taxation,  6. 

TBLAL. 
B&marhs  of  Court. 

1.  Where  it  is  shown  that  remarks  of  the  trial  judge  made  in  i 
presence  of  the  jury  in  ruling  on  the  admissibility  of  evidei 
were  not  prejudicial  to  the  defendant,  or  did  not  indicate  to 
jury  the  feeling  of  the  court  as  to  the  guilt  or  innocence  of 
defendant,  no  error  is  committed.     (State  v.  Boland,  490.) 

Instructions  to  Jury. 

2.  Where  the  court  instructs  fully  and  fairly  on  every  issue 
volved  in  the  prosecution,  it  is  not  error  to  refuse  requests  of 
fendant  covering  the  same  issues,  but  couched  in  different  langus 
(State  V.  Roland,  490.) 

3.  Where  it  is  shown  that  the  instructions  taken  as  a  whole  i 
rectly  state  the  law  and  are  uniformly  fair  to  the  defendant,     i 
that  from  the  entire  record  no  possible  benefit  could  flow  to    '. 
defendant  from  granting  a  new  trial,  the  judgment  will  be  sustaii  i 
(State  ▼.  Wetter,  433.) 

4.  Where  the  court  instructs  the  juiy  on  all  the  material   i 
sues  involved  as  presented  by  the  pleadings,  and  disclosed  by    I 
evidence,  it  is  not  error  to  refuse  a  request  of  either  plaintifl 
defendant  unless  it  is  shown  that  the  instructions,  or  some  port   ; 
of  them,  are  erroneous.     (Hansen  v.  Haley,  278.) 

5.  Appellant  cannot  be  heard  to  complain  of  an  instruction  ' 
respondent  cannot  recover  on  a  counterclaim  for  stipulated  d  : 
ages  at  the  rate  of  ten  dollars  per  day  for  all  the  time  after  I 
work  should  have  been  completed  under  the  contract  until  a  i 
the  last  payment  has  been  made  to  the  contractor  when  a  sin  i 
instruction  has  been  given  by  the  court  at  his  request.  (Amer  i 
Bonding  Co.  v.  Begents  of  University,  163.) 

6.  No  instructions  should  be  given  to  the  jury,  except  those  inc 
ing  the  law  applicable  to  the  facts  of  the  ease  as  shown  by  the 
dence,  and  the  general  principles  of  law  governing  the  ease.     (¥    i 

.  V.  McComas,  564.) 
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TBIAL   (Continued). 
Judgment  an  Pleadings, 

7.  Where  the  plaintiff  moves  for  judgment  on  the  pleadings,  if  the 
answer  put  in  issue  the  material  allegations  of  the  complaint,  it 
is  not  error  to  deny  such  motion.  (Mills  Noveltj  Co.  T.  Dunbar, 
671.) 

Judgment  of  JHamiaml, 

8.  Where  the  answer  puts  in  issue  the  material  allegations  of 
the  complaint  and  the  plaintiff  refuses  or  declines  t'-  introduce  any 
eridenfee  on  the  trial  in  support  of  the  allegations  of  the  complaint, 
it  is  not  error  for  the  court  to  enter  a  judgment  of  dismissal  where 
no  affirmative  relief  is  sought  by  the  answer.  (Mills  Novelty  Co. 
▼.  Dunbar,  671.) 

9.  Where  the  answer  puts  in  issue  the  material  allegations  of 
the  complaint,  on  the  trial  it  is  incumbent  on  the  plaintiff  to  es- 
tablish the  material  allegations  ot  the  complaint  by  a  preponderance 
of  evidence,  and  where  he  declines  to  introduce  any  evidence  what- 
ever it  is  not  error  for  the  court  to  enter  judgment  of  dismissal. 
(Mills  Novelty  Co.  v.  Dunbar,  671.) 

See  Continuance;  Jury. 

TROVEB  AND  CONVEBSION. 
Tbovxe — CoNvxBSioN — ^DENIAL — Tnoor, 

1.  Where  a  complaint  contains  the  usual  aDegations  in  an  ac- 
tion of  trover  and  conversion  and  the  conversion  is  denied  by  the 
answer,  the  question  of  whether  the  property  referred  to  was  con- 
verted by  the  defendants  is  directly  put  in  issue,  and  the  defendants 
may  introduce  any  proof  that  would  disprove  the  allegation  of  con- 
version.    (Haynes  v.  Kettenbach  Company,  73.) 

2.  It  may  be  shown  in  the  defense  that  the  plaintiffs  authorized 
the  defendants  to  sell  the  property  alleged  to  have  been  converted 
and  to  account  to  them  for  the  proceeds.  (Haynes  v.  Kettenbach 
Company,  73.) 

TEUSTS. 

See  Mortgage. 

UNIVEBSITY. 

Appugatiok  fob  Writ  of  Mandate — Issuance  of  Bonds — ^Payment 
Thereof — University  Lands — Proceeds  of  Sale  Thereof — Per- 
manent School  Fund — Interest  Thereof — Sxtffort  of  Schools 
— University   Purposes — Constitutional   Law. 

1.' Under  the  provisions  of  an  act  of  Congress,  approved  I^bm- 
Ty  18,  1881,  and  the  amendment  thereof,  granting  to  the  terri- 
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toi7  of  Idaho  and  other  territories  leyenty-two  sections  of  la 

for  university  purposes,  and  under  the  provisions  of  sections  5  a: 

8  of  the  Idaho  admission  act,  and  the  fourth  section  of  article 

of  the  state  constitution,  the  interest  on  the  proceeds  of  such  Ian 

cannot  be  used  for  the  erection  or  equipment  of  nniversitj  bui] 

ings  or  biddings  connected  therewith.     (Boach  v.  Gooding,  244.) 

,  2.  The  interest  or  income  from  the  proceeds  of  the  sale  of  so 

lands  can  only  be  used  in  the  support  and  maintenance  of  sa 

I  university  in  the  payment  of  current  expenses  thereof  and  charg 

i  for  conducting  the  same.     (Roach  v.  Gooding,  244.) 

I  3.  An  act  providing  for  the  issuance  of  twelve  thousand  di 

-  lars  in  state  bonds  for  the  erection  and  equipment  of  a  domes! 

seience  building,  in  connection  with  the  State  University,  and  px 

Tiding  for  a  sinking  fund  for  the  redemption  of  such  bonds,  a 

proved  March  8^  1905,  held  unconstitutional  and  void.     (Roach 

^  Gooding,  244.) 

*      VENDOR  AND  VENDEE. 

^  OPnOK   TO  PUBCHASB    MlNIKQ   PBOPlObTT — REKEWAL    AND    EZTBNSION 

CONSTRUOnON. 

1.  Where  W.  and  B.  enter  into  an  agreement  whereby  B.  secui 
an  option  to  purchase  a  certain  mining  property,  and  it  is  provid 
that  the  fizst  payment  of  five  hundred  dollars  shall  be  paid  *' 
acceptance  of  this  bond  by  said  second  party's  eastern  principa 
and  to  be  paid  by  1st  of  April,  1903,"  and  the    agreement  a! 

^'  contains  a  clause  providing  for  abandonment  and  forfeiture  of  1 

option  by  B.,  and  after  the  option  has  been  forfeited  W.,  B.  a 
C.  indorse  thereon  an  agreement  in  the  following  words:  "The  ti 

^  of  the  payment  of  the  first  $500  herein  provided  for  is  hereby 

'"  tended    thirty  days  and    the  said    second    party  agrees  that  i 

same  shall  be  paid  on  or  before  May  4,  1903.  April  4,  1903 
and  after  the  date  on  which  the  i>ayment  falls  due  under  the  lat 

r-.  agreement,  B.  and  C.  abandon  and  forfeit  the  option  and  W.  s 

cjj'  them  to  recover  the  $500  payment,  held,  that  the  latter  agreem* 

was  an  unconditional  and  absolute  agreement  to  pay  the  smn  sp< 
fied  therein  as  the  first  payment.     (Williams  v.  Brooks,  539.) 

Option  to    Pubohasb    Mining    Phopektt  —  FoanaTOSB  —  Risult 
Trust. 

2.  Where  B.  executes  a  deed  in  favor  of  A.  for  certain  min 
property  and  places  it  in  escrow  to  be  delivered  to  A.  upon  his  p 
ment  to  the  holder  of  the  escrow  the  purchase  price  to  the  en 
of  the  grantor  within  a  specified  time,  and  prior  to  the  ezpirat 

^  of  the  time  in  which  such  payment  may  be  made  B.  sells  and  ( 

veys  the  property  to  S.,  a  third  party,  who  has  notice  of  the  esc 
^  to  A.,  and  of  the  terms  and  conditions  thereof,  and  A.  fails 

!2? 
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neglects  to  make  the  payment  due  on  the  escrow,  and  makes  no  de- 
mand for  the  escrow  deed  and  makes  no  offer  of  payment  either 
to  the  grantor  or  holder  of  the  escrow,  and  is  not  hindered  or  dis- 
suaded from  so  doing  by  either  B.  or  &,,  held  that  A.  forfeited  and 
lost  all  his  rights  under  the  eserow,  and  that  S.  cannot  be  h^ 
as  trustee  of  a  resulting  trust  for  the  use  and  benefit  of  A.  (Whit- 
mer  v.  Schenk,  702.) 

3.  Upon  fulfillment  of  the  conditions  of  an  escrow  agreement 
and  the  delivery  of  the  deed  to  the  grantee,  the  deed  will  relate 
back  to  the  date  of  making  the  escrow  agreement  for  the  purpose 
of  cutting  off  any  intervening  rights  or  equities  acquired  by  a  third 
party  who  had  notice  of  the  terms  and  conditions  of  the  escrow. 
(Whitmer  v.  Schenk,  702.) 

CtoNTEACT  TO  PURCHASE  BKAL  ESTATE— BiOHTS  OF  PARTIES  TO  SeU.  TDC- 

BER  Under  Contracts  to  Purchase — Sutfigisnct  of  Syidknce  to 
Sustain  Verdict — Bequest  to  Instruct  Jury  Will  Only  be  Bb- 
VERSED  When. 

4.  Contracts  to  purchase  real  estate  must  be  in  writing  and  only 
convey  such  rights  as  are  shown  by  the  contract.  (Gumaer  t.  White 
Pine  Lumber  Co.,  591.) 

5.  A  party  accepting  a  contract  to  purchase  real  estate  that  pro- 
vides that  no  timber  shall  be  cut  or  removed  from  the  ground 
until  the  contract  has  been  complied  with  in  its  entirety^  has  no 
power  or  right  to  sell  the  timber  growing  on  the  land,  with  permis- 
sion to  remove  the  same,  until  the  contract  is  fully  completed. 
(Gumaer  v.  White  Pine  Co.,  591.) 

Miner's  Lien — ^Becord  TrnjE  to  Mines — ^Trub  Owner  Estopped  bt 
Conduct  from  Asserting  Title — ^Findings  Must  be  Liberally 
Construed. 

6.  Under  the  recording  laws  of  this  state  a  public  record  is  an 
available,  convenient  and  ready  means  of  information  as  to  all 
such  questions  touching  the  title  to  real  property  as  are  required 
to  be  made  a  matter  of  record.  (Eastwood  v.  Standard  Mines  etc 
Co.,  195.) 

7.  As  a  general  rule,  a  person  may  rest  upon  the  eonstructive 
notice  which  the  record  of  his  title  imparts,  and  he  is  under  no 
duty  or  obligation  to  give  any  other  notice  to  anyone  who  assumes 
to  deal  with  other  parties  in  reference  to  such  property.  (Eastwood 
Y.  Standard  Mines  etc  Co.,  195.) 

8.  Id. — He  may,  as  a  general  proposition,  remain  silent  and 
passive.     (Eastwood  y.  Standard  Mines  etc.  Co.,  195.) 

9.  On  the  other  hand,  whenever  he  becomes  active^  his  action^ 
declarations  and  conduct  with  reference  to  his  property  and  tte 
title  thereto  must  not  be  such  as  to  deceive  or  mislead  a  reason- 
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able  person  dealing  with  reference  thereto  or  to  deter,  prevent 
or  dissuade  such  person  from  examining  the  records  and  learning 
the  true  conditions  of  the  title.  (Eastwood  y.  Standard  Mines  eto. 
Co.,  195.) 

10.  Where  F.  gave  to  a  corporation  an  option  to  pnrehase  cer- 
tain mines  and  mining  property,  and  directed  and  caused  the 
agent  of  .the  company  to  post  a  notice  on  the  property,  which 
notice  contained  the  statement  that  the  company  was  the  owner  of 
the  mines,  and  F.  knew  the  contents  of  such  notice  and  knew  that 
miners  and  laborers  were  working  in  the  mines  and  for  the  com- 
pany upon  the  faith  of  such  notice,  and  under  the  belief  that  they 
could  have  a  lien  on  the  property  for  their  wages,  and  F.  permitted 
such  notice  to  remain  on  the  property  during  aU  the  times  the 
men  were  so  employed,  and  did  not  inform  them  of  the  true  con- 
dition of  the  title,  and  the  men  knew  that  he  was  cognizant  of  the 
notice  and  its  contents,  he  will  be  estopped  to  show  his  title  as 
a  defense  to  the  assertion  of  their  lian.  (Eastwoo^,  ▼•  Standard 
Mines  etc  Co.,  195.) 

See  Adverse  Possession. 

WABBANT8. 
See  Counties,  9,  21. 

WATERS  AND  WATEBCOUBSES. 

Water  Location — Posting  NoncK  or  Claim — ^Diligencx  in  Pbossou- 
TioN  ov  WoBK — Completion  or  Appbopbiation — ^Pmobitiss  as 
Between  DirrsBSNT  Claimants. 

1.  One  who  posted  and  recorded  notice  of  intention  to  appropri- 
ate waters  under  act  of  February  25, 1899  (Sees.  Laws  1899,  p.  380), 
an4  within  sizl^  days  thereafter  commenced  work  on  his  proposed 
diverting  works  and  continued  the  prosecution  of  such  work  with 
reasonable  diligence,  is  entitled  to  have  his  appropriation  date  from 
the  posting  of  his  notice  and  the  right  thus  acquired  is  prior  and 
superior  to  the  rights  "of  any  subsequent  appropriator  claiming 
either  by  posting  of  notice  and  compliance  with  the  statote  or  an 
actoal  diversion  and  application  of  the  water.  (Sand  Point  Water 
ete.  Co.  V.  Panhandle  Dev.  Co.,  405.) 

2.  One  who  poste  and  records  notice,  and  in  all  respects  pur- 
sues the  successive  steps  prescribed  by  act  of  February  25,  1899, 
is  entitled  to  have  his  right  relate  back  to  the  date  of  postinj^ 
notice.     (Sand  Point  Water  ete.  Co.  v.  Panhandle  Dev.  Co.,  405.) 

3.  In  such  case  the  appropriation  is  initiated  by  posting  the 
notice,  and  an  inchoate  right  thereby  arises  which  may  ripen  into 
a  complete  appropriation  upon  the  final  delivery  of  the  waters  to 

Idaho,  VoL  11-^4 
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the  place  of  intended  use     (Sand  Point  Water  etc.  Co.  v.  Panhandle 
Dev.  Co.,  405.) 

4.  A  person  desiring  to  appropriate  tbe  waters  of  a  stream  may 
do  so  either  hj  actually  diverting  the  water  and  applying  it  to  a 
beneficial  use,  or  he  may  pursue  the  statutory  method  hj  posting 
and  recording  his  notice  and  eommencing  and  prosecuting  his 
work  within  the  time  and  in  the  manner  prescribed  by  the  statute, 
and  in  the  latter  case  his  right  wiU  relate  back  to  tbe  date  of 
posting  his  notice.  (Sand  Point  Water  etc.  Co.  v.  Panhandle  Dev. 
Co.,  405.) 

5.  Where  an  appropriator  posted  his  notice  on  December  16,  1902, 
claiming  a  certain  amount  of  the  waters  of  a  stream,  and  there- 
after and  on  the  fourteenth  day  of  January,  1903,  commenced  work 
on  roads,  surveys,  etc.,  preparatory  to  constructing  the  diverting 
works  and  kept  at  least  one  man  at  the  work  continuouslj  from  that 
date  until  date  of  trial  and  expended  over  $1,700  on  the  work  from 
the  commencement  thereof  until  February  8,  1904,  and  had  built 
one  mile  of  wagon  road  along  the  course  of  the  stream,  and  had 
built  three  thousand  four  hundred  feet  of  flume,  and  such  work  was 
prosecuted  in  a  mountainous  country  where  the  winters  are  long  and 
rough  and  the  snowfall  is  heavy,  held,  that  the  work  has  been 
prosecuted  with  reasonable  diligence  as  required  by  section  6  of 
act  of  February  25,  1899  (Sees.  Laws  1899,  p.  381).  (Sand  Point 
Water  etc.  Co.  v.  Panhandle  Dev.  Co.,  405.) 

WaUrmasier — Water  Decree. 

6.  Where  a  water  decree  is  clear  upon  its  face  as  to  the  stream 
from  which  diversion  and  distribution  shall  be  made,  a  water- 
master  will  not  be  required  to  look  beyond  the  decree  and  examine 
the  findings  for  directions  or  authority.     (Stethem  v.  Skiimer,  374.) 

See  Irrigation;  Quieting  Title,  8. 

WITNESSES. 

Where  a  witness  is  asked  a  question  that  in  itself  is  immaterial 
and  no  foundation  is  laid  by  which  it  may  become  material,  a  ruling 
SDstaining  the  objection  will  be  sustained.     (State  v.  Wetter,  433.) 

See  Evidence. 

WRIT  OP  PROHIBITION. 
See  Prohibition,  Writ  of. 


WRIT  OP  REVIEW. 
See  Certiorari. 


